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EDITORIAL

Dear Reader,

| present to you, the summer edition of
CHRI’'s Newdetter.

Over the past saverd months theiswue
of refugees has made waves across the
world, be it on the southern shores
of Europe or the Malaccan peninsula
in Southeas Asa, dl the way to
Audrdia. The forced emigation
and resultant datedlesness of the
Rohingyas as part of Myanmar’s Sate-
soonsored  discrimination aimed  at
excduding the ethnic minority from
its demogaphy, has precipitated one
of the worgd humanitarian crises of
recent times Thousands of Rohingyas
internally digplaced and in order to flee
persecution, have boarded boats on
the Andaman Seain search of asylum
among the littora gates of Southeast
Ada Maaysa, Thailand and Indonesa
are ther fird ports of cdl. At the
height of the arigs these littord sates
were pushing back the boats in order
to gem the influx of asfum seekers
Acoording to the UN refugee agency,
as many as 4,000 asjum seekers were
feared to be trapped a seain crowded,
wooden boatsin dangerous conditions
with low running water and food
upplies These boats aandoned by
their human-rafficking captains, have
been referred to as“floating coffins'.

Further down the Malaysan peninaula,
Audrdids dance towards asyum
seekers is becoming increasndy
dricter and harsher. The UN High
Commissoner for Human Rights
expresed concern over Audrdias
handling of the isue, particularly its
interception and return of asjum-
seekers boats totheUN Human Rights
Coundil. Contrary to the provisons
of the Refugee Convention, to which
Audrdia is a party, the country has
discriminated againg asfum seekers
on the bass of ther mode of arrival.
The imploding human criss and the
plight of the refugees in this pat of
the world are brought to the fore by
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PriyaKumari and Olivia Barlowin this
edition of Newdetter.

As former colonies of the erswhile
British Empire, nineteenth century
Victorian attitudes towards sex, and
epedidly agang  homosexuality,
continue to find place within many
of the Commonwedth Sates
independent  conditutions  While
NGOsin Botswana have accused ther
government of fuelling hatred towards
homosexuals, avil society organisations
in Nigeriarecorded 105 casesof human
rights violaions againg the (Lesbian,
Gay, Bisxua, Transgender, Intersex
and Quesar) populace, of which
39 caxes were dlegedly committed by
date actors Likewise in Kenya the
countrys Deputy Prime Miniger
dated that homosexudity violates
Kenyan society's religous and cultura
beliefs and it would not be legaly
dlowed. Elsawhere, in Cyprus the
country's parliament is expected to
approve an amendment criminalisng
ill behaviour and violence on the bass
of sexual orientation. While some
Commonwedlth States continue their
archaic and regessve dtitudes the
Rainbow Europe Index has ranked the
United Kingdom asthe best European
nation to provide legal protections to
LGBTIQ individuas, cosdy followed
by Mdta in the third place. In the
following pages Jll and Yash Ghai
have written about a recent postive
development and the Kenyan High
Court’s intervention in the sphere of
LGBTIQ.

In the UK, parliamentay elections
were held in May and to the surprise of
many, the Conservativeswon to form a
majority government. In the aftermath
of their eectora victory, the new
government expresed its eagerness
to repea the UK Human Rights Act
(HRA) of 1998, which was codified on
the bass of the European Convention
on Human Rights (ECHR). The
preent political digpensation feds
the HRA, with its affinity to ECHR,

impinges on the sovereignty of the
United Kingdom. Its proposa to
introduce a UK Bill of Rightsmet with
wide protedations from within the
edablishment aswell asfrom the larger
cvil ociety. Sashy Nathan explainsthe
arguments that are at the core of the
HRA debate.

The preddential dedtion in Jnuary
2015 usheed in a mandae to
drenghen democacy and good
governance in i Lanka Despite the
optimism in Srisends presdency and
the haf-measures of the OneHundred-
Day progamme in the following
months core isues of multiculturdism
and devolution continue to remain
unaddressed. The reault of the recently
conduded parliamentary eection and
theformation of anationa government
in i Lanka can be sen as the re-
vdidation of the politica reformation
that begen earlier this year with the
presdentid dection. In the following
pages the editor argues that in order
to mark a diginct bresk from the pad,
the new parliament mug prioritise the
isue of trandtiona judice for genuine
recondliation and peaceto prevail across
theentire demographyin Si Lanka

Lasly, the biennia Commonwedth
Heads of Government Meeting
(CHOGM) isscheduled for November
2729 in Mdta This year’'s CHOGM
is expected to bring together leaders
policymakers and members of civil
nd ety from acrossthe Commonwedth
to disuss and deliberate on isues
affecting its people. CHRI will release
its CHOGM report on the isue of
cvil sodety in the Commonwedth.
The report offers several practicd
proposals aimed at srengthening and
deepening the reationship between
the Commonwedth Secretariat and
civil society actors— and which would
ultimately build a dronger, more
power ful and effective Commonwedth.

Trinanjan Radhakrishnan
Editor



Gaiety in the Commonwealth?

By Jill Cottrell Ghai and Yash Ghai

Photograph by www.politico.com

It is not easy being gay or lesbian
in many countries, formerly British
colonies, as in the middle of the
nineteenth century Britain imposed
on them Victorian attitudes to sex,
particularly against homosexuality,
through law. An example of that law
is section 377 of the Indian Penal
Code (upheld in a recent, retrograde
decision of the Indian Supreme
Court): “Whoever voluntarily has
carnal intercourse against the order
of nature with any man, woman or
animal, shall be punished...” While
this type of law has been abolished
in some Commonwealth countries,
including the UK, they persist in
most of African and several Asian
members.

A couple of recent positive

developments are the decision
by Mozambique to do away with
old Portuguese colonial laws
criminalising acts “against nature”
and the High Court

decision about registering a group

Kenyan

with “gay and lesbian” in its name.
[t is the latter we focus on.

The case came before three judges:
Justicess  Mumbi  Ngugi, Isaac
Lenaola and G.V. Odunga (one
woman and two men), who have
all made other important human
rights decisions. The petitioner had
tried to register an organisation
on several occasions, using slightly

different names, but all using

the words “gay and lesbian”. He
challenged the decision of the
Non-Governmental Organisations

(NGO) Board

to refuse relying

Coordination

registration,
on Articles of the Constitution
about privacy, equality and non-
discrimination, human dignity and
freedom of association.

The NGO Board argued that its
regulations allow refusal if a name
is “repugnant to or inconsistent
with any law or is otherwise
undesirable”. Apart from arguing
that the gay community is not a
vulnerable group recognised by
the Constitution, it said that the

prohibition on discrimination on

CHRI | 2015 | Volume 22, No: 2 |
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the basis of “sex” does not include
“sexual orientation”; that the right
to associate can be limited if the
association limits rights of other
citizens and that all that was refused
was registration of an association
perpetuating “an illegality”; that
because homosexuality is “learned
behaviour” the petitioners cannot
claim any “special rights” not
available for other people, and that
natural law dictates that sexual
relations for the purpose of human
procreation are to be protected; that
to register the organisation would

persons of the opposite sex, and
that the International Covenant on
Civil and Political Rights (ICCPR)
has been held not to recognise
gay marriage (Joslin v New Zealand
UN  Human Rights Committee
Communication No. 902/1999,
U.N. Doc. A/57/40 at 214 (2002)
available at  http://wwwl.umn.
edu/humanrts/undocs/902-1999.
html). And they cited the African
Charter of Human and Peoples
Rights stressing the need for regard
to morality (Article 27), and the duty
of the State to promote “morals and

On the first, the Court said: “As we
understand the Board’s position
to be, it does not accept the names
that the petitioner proposed for
registration of his organisation
because the name(s) represents
groups whose interests the Board
takes the view should not be
accorded the right to associate on
the same level as others. However,
in a representative democracy, and
by the very act of adopting and
accepting the Constitution, the
State is restricted from determining
which

convictions and moral

“However, in a representative democracy, and by the very act of adopting
and accepting the Constitution, the State is restricted from determining
which convictions and moral judgements are tolerable. The Constitution
and the right to associate are not selective. The right to associate is a
right that is guaranteed to, and applies, to everyone.”

give the impression that gays were
allowed to promote homosexual
practices contrary to “legal, religious
and social tenets of Kenyan society”.
It argued that the petitioner can
advocate for the rights of the gay
community by means other than
that
anyway the proposed NGO lacks

registering an NGO, and

the public interest and charitable
purpose necessary for registration.
It relies on the invocation of God
in the Constitution’s preamble.

The High Court had little time
for this spurious set of arguments.
The Board also relied on the fact
that the Constitution is drafted to
give a right to marry but only to

| CHRI | 2015 | Volume 22, No: 2

traditional values recognised by the
community” (Article 17(3)), while
“...every individual has the duty to
preserve and strengthen positive
African Cultural Values and to
contribute to the moral well-being

of society” (Article 29(7)).

According to the Court, the Board
predicted dire consequences from
legitimisation of a “homosexual
lifestyle”, and invoked both the
Bible and the Qu’ran.

The Court said that the case was
not about marriage or morals. The
focus of its decision was on the
freedom of association and the right
to equality under the Constitution.

The
Constitution and the right to

judgements are tolerable.
associate are not selective. The
right to associate is a right that
is guaranteed to, and applies, to
everyone. As submitted by the
petitioner, it does not matter if
the views of certain groups or
related associations are unpopular
or unacceptable to certain persons
outside those groups or members
of other groups. If only people
with views that are popular are
allowed to associate with others,
then the

to have a

room within which

rich dialogue and
disagree with government and
others in society would be thereby
limited.”
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And the Court turned to the South

African  Constitutional ~ Court
decision in National Coalition for
Gay and Lesbian Equality v Minister
of Justice ([1998] ZACC 15; 1999 (1)
SA 6; 1998 (12) BCLR 1517), about

the constitutionality of the offence
of sodomy for the following:

91. The Court concluded that while
the Constitution recognises the
right of persons who, for reasons
of religious or other belief, disagree
with or condemn homosexual
conduct to hold and articulate
such beliefs, it does not permit the

“...turn these beliefs - even in

state to:
moderate or gentle versions - into dogma

imposed on the whole of society.”

The Kenyan Court added, “It
cannot also be proper, as the
Board suggests, to limit the right to

freedom of association on the basis
of popular opinion.”

The freedom of association had been
violated, and the Court held that
there was no justification for any
limit on the freedom that satisfied
Article 24 of the Constitution (that
sets out an elaborate proportionality

The Penal Code
penalises certain types of sexual

requirement).

behaviour, and if there was any
reason to suppose that violation of
that law occurred, there can be a
prosecution. But the Court, quite
rightly, observed that the Penal
Code does not penalise sexual
orientation as such. So a ban on an
association of homosexual people
was not necessary to avert any
criminal activities.

The Court also delivered two

valuable clarifications on human
rights issues, not limited to the
particular facts. On Article 24
- an Article that often does not
receive sufficient analysis, from
either lawyers or judges - the
Court stressed that it is for a party
supporting the limitation of a right
to show that the limitation was
justified, not for anyone else to
show why the right should not be
limited. And here the Board did
not show that the limitation was
justified. The Court said, “The
Board and the Attorney General
rely on their moral convictions and
what they postulate to be the moral
convictions of most Kenyans. They
also rely on verses from the Bible, the
Qu’ran and various studies which
they submit have been undertaken
regarding  homosexuality.  We
must emphasise, however, that no
matter how strongly held moral and
religious beliefs may be, they cannot
be a basis for limiting rights: they
are not laws as contemplated by the
Constitution.”

This is perhaps a little unfair: Article
24 does indeed say that limitations
must be by law. But the respondents
were arguing that there was law:
that
registration  because
The

supporters of limitation of rights

the Regulations allowed
refusal of

the name was “undesirable”.

must show that the limitation was
justifiable in a democratic society
- in other words that the purpose
was constitutionally valid. If the
respondents really were arguing

CHRI | 2015 | Volume 22, No: 2 |
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that the Bible and the Qu'ran are
law, they were wrong. But arguing
that rights may be legally limited in
order to protect moral standards, is

a rather different matter.

The Court went on to deal with
this issue also: “The state has to
act within the confines of what
the law allows, and cannot rely on
religious texts or its views of what
the moral and religious convictions
of Kenyans are to justify the
limitation of a right. The Attorney
General and the Board may or
may not be right about the moral
and religious views of Kenyans,
but our Constitution does not
recognise limitation of rights on
these grounds. The Constitution
is to protect those with unpopular
views, minorities and rights that
attach to human beings - regardless
of a majority’s views. The work of a
Court, especially a Court exercising
constitutional with
regard to the Bill of Rights, is to
uphold  the

popular views or the views of a

jurisdiction
Constitution, not
. . »
majority.

An important clarification of
the Bill of Rights
discrimination. The Court said: “In
relation to Article 27(4), whilst it
does not explicitly state that sexual

relates to

orientation is a prohibited ground
of discrimination, it prohibits
discrimination both directly and
indirectly against any person on any

ground. The grounds that are listed

| CHRI | 2015 | Volume 22, No: 2

are not exhaustive - this is evident
from the use of ‘including’ which is
defined in Article 259(4)(b) of the
Constitution as meaning ‘includes,

r»

but is not limited to’.

And later it said: “It is not for
the Board to only register NGOs
whose names are in harmony with
the personal views and convictions
of its officials regarding gay and
lesbian people. By refusing to
register the proposed NGO because
it objects to the name chosen for
it, or because it considers that
the group whose interests the
proposed NGO seeks to advocate
is not morally acceptable in Kenyan
society, then it has arrogated to
itself, contrary to the Constitution,
the power to determine which
person ot persons are worthy of
constitutional  protection, and
whose rights are guaranteed under

the Constitution.”

Drawing on other provisions of
the Constitution it added: “An
interpretationofnon-discrimination
which excludes people based on
their sexual orientation would
be in conflict with the principles
of human dignity, inclusiveness,
rights  and

equality, human

. . . . ”
non-discrimination.

A final,
observations of the Court about the

nice touch was the

name:

“There is a whiff of sophistry in the

recommendation bytherespondent
that the petitioner reggers his
organisation, but by another name.
What thisrecommendation suggests
is that the petitioner can reggser
an organisation and cdl it say, the
Cattle Dip Promotion Society, but
carry out the objects of promoting
the inteests of the LGBTIQ
community, which suggests that
what the Board wantsto avoid isa
recognition of the exigence of the
LGBTIQ groups”

Thisisabrave dedson. The Court
wes fully aware that its dedson
might not be popular with certain
sctions of Kenyan sodety —and
0 it turned out. But it has ds0
encouraged the LGBTIQ (leshian,
ogy, bisexual, tranggender, intersx
and queer) communities to lobby
for their case publicly.

It isimportant to notewhat the case
isnot, asthe Court said: “It is not
about whether it is conditutiond
to cimindie samesx sexud
adivity.” And it is mogt certainly
not about gay marriage. But for an
agency of the Sate to dedare 0
emphaticaly that gay people are
fully entitled to the protection of
the Conditution is an important
development, encouragng the
gay community and underlining
an important aspect of the
Conditution. And for other
Commonwedth States sill caught
up in nineteenth century preudices
to ponder over.



COVER STORY

Classically British Fudge: Codified Rights in an
Unwritten Constitution

By Sashy Nathan

Photograph by www.humanrights.ie

Unlike our counterparts in the
US, the UK Constitution is not
revered and its discussion is usually
greeted by a huge, apathetic yawn.
The few remaining defenders of
the status quo of the UK’s political
structure traditionally opine that
an unwritten Constitution is
wonderfully flexible and evolves to
adapt to the political environment
of the times. That is why we don’t
getinto a muddle with gun laws and
school prayer like our transatlantic
friends. However, as we all know,
that is not entirely true and what’s
more, we are now in a right old
structural mess.

The use of legislation to codify

constitutional changes is well

known in examples such as rights

for individuals (Human Rights
Act 1998: ‘HRA’), and the various
devolution pertaining  to
the present powers in Scotland,
Wales, Northern Ireland and
London. There have also been
less highlighted changes to our
structures of governance such as

laws

fixed term parliaments, the civil
service in primary legislation, the
Freedom of

and the

Supreme Court itself as a separate

Information Act,
establishment of the

entity (which is definitely not a
constitutional court, honest). All
this and more (the EU) mean that
the Westminster Parliament is no
longer as powerful as it was 30 years
ago and some want to take some
power back, and the first target is...
human rights.

rights
enshrined  in

Universal human
are  principles
international and domestic laws to
ensure that people are treated fairly
and are free from tyranny. One of
the main reasons why the scope of
human rights was extended beyond
national borders is that the Second
World War taught us that often
needed

governments themselves

to be accountable to international

standards. UK

presently maligns the

conservatism
mission
creep of the European Court of
Human Rights into areas such as
prisoners’ voting rights. What is
less understood is that the Human
Rights Act’s strong hold over us
is a reflection of longstanding
imbalances in the unwritten
Constitution rather than in a growth
in the population and success of
litigious, self-orientated, individuals
from minority orientations and/or
criminal backgrounds.

Put more plainly, there is a lack
of checks and balances in the UK
Constitution, most especially given
the fusion of the legislature and
executive in the government. This
means that when the UK electorate
returns a large majority government,
such as under Thatcher and Blair,
there are very few mechanisms
that can inhibit law making and
implementation by the majority
party. It is not surprising that those
two administrations embarked on

CHRI | 2015 | Volume 22, No: 2 |
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some of the most unpopular and
controversial policies of the last
50 years. When a majority is so
large, parliament is far from being
an effective form of scrutiny, and an
elective dictatorship ensues.

In this scenario where there is a
power imbalance, other mechanisms
become more important such as
the print media and the judiciary.
Whatever your views are on judicial
intervention, the need and nuanced
ability of the Supreme Court
to produce judgements such as
Denbigh High School, A & Others, and
Prolife Alliance and the Strasbourg
Court in Pinnock, AlKhawaja, and
AlJedda
in considering the principles of
human rights and the practicality
of their effect. There was no power-
hungry grab by either body for the
UK political arena.

were anchored purely

Proponents of the abolition of
the HRA have two main gripes.
First, they don’t want people to go
to court on every whim, and use
human-rights-argued litigation to
define every single aspect of the
obligations of the State in detail.
Second, they do not agree that
an international tribunal such as
Strasbourg should have any power
over UK law. These are perfectly
reasonable political standpoints, on
the assumption of course, that they
are not based on EU~xenophobia.

Gripe 1: Defining human rights to
the nth degree is not a failing of
human rights law perse. All laws need
defining and clarification whether
they involve a tax dispute, a house

| CHRI | 2015 | Volume 22, No: 2

purchase, or the intellectual property
of a multinational corporation. The
problem is that legal culture and
practice involves extracting detail,
accuracy,  consistency, fairness
and universality from legislation.
These have become very expensive
qualities in human rights when the
State is often on the wrong side
and foots the bill. No one bats an
eyelid when companies take each
other to court at their own expenses
to settle some minutely different
corporate
agreement. The legal discipline is
of itself no different, but litigating

a human right is more politically

interpretation of a

expensive than a commercial right.

Gripe 2: If there are to be codified
civil, political and economic rights,
they will have to be adjudicated upon
by some body. There is no evidence
to suggest that the UK Supreme
Court would return judgements
more favourable to the government,
or in line with partisan perceptions
of UK politics, than Strasbourg. This
is because judges are independently
appointed not elected, human rights
are universally interpreted and
their application should never be a
domestic political football.

What cuts through both these
gripes is that UK constitutionalism,
emboldened by the HRA, has
moved on to inherently resist
potential lurches into ill-liberalism
and untrammelled parliamentary
sovereignty. The UK Supreme Court
has exemplified this recently by
increasingly justifying its decisions by
deference to the common law rather
than Strasbourg jurisprudence.

It is highly questionable whether
the creation of a British Bill of
Rights that redresses perceived
failings of the HRA is more of a
priority than: the West Lothian
question asymmetrical
devolution; the composition of the

and

House of Lords; transparency and
fairness in political party funding;
the legal status of royal prerogatives
and conventions; press freedom;
electoral voting and boundary
reform; digital rights; and much,
much more.

The UK does not
Constitution but a system of primary

have a

legislation, conventions, common
law and prerogatives that have the
characteristics of constitutionalism.
At a time when public confidence
in perceived political classes is
scarred by a decade including the
expenses scandal, poor financial
services  regulation, cash for
honours, phone-hacking, and the
extent of spying at Government
Communications  Headquarters
(GCHQ), can the UK continue to
allow important and farreaching
changes to be

adopted according to shortterm

constitutional
partisan pragmatism?

There is a fantastic analogy to
behold on structural weakness, with
the current government deciding on
how to repair the crumbling Palace
of Westminster. Surely Britons
also need a supra-partisan, supra-
national, publicly-engaged forum
on a British federal Constitution
once the crucial debate on our

level of participation in the EU is
decided. H®
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Malaysia and the Irregular Maritime Movement in

Southeast Asia

By Priya Kumari

Photograph by Tommy Japan

“If 1 beat them, the money will
come out,” these were the words of
the human smuggers regpongble
for trafficking Nurul and Fasd
from Myanmar to Malaysa

Over the pagt few years Malaysa
has become one of the bigges
human trafficking dedtinations
Snce 2012, approximately 130,000
people have been illegally trafficked
across Southeas Ada As of end
April 2015, about 141,920 refugees
and asylum sekers reggered with
the United Nations Human Rights
Commisson in Mdayda are from
Myanmar. The US in its recently
released 2015 Traffickingin Persons
Report,removed Malaysa from its
lig of the world’s worg offending
nations for human trafficking. In
light of thisnew report, it isussful

to examine the steps taken by
Malaysia to tackle modern slavery
and trafficking.

receives

Every Malaysia

an  overwhelming

year
majority  of
trafficking victims. To effectively
deal with
trafficking, Malaysia adopted the
Anti-Trafficking in Persons Act in
2007. Under the Act, the Council
for Anti-Trafficking in Persons was
set up to make Malaysia free of
illegal activities in connection with

all forms of human

human trafficking and smuggling
of migrants. In November 2010,
the Act was broadened to include
all actions involved in acquiring or
maintaining the labour or services
of a person through coercion.

However, Malaysia lacks a legislative

and administrative framework to
protect asylum seekers and refugees.
They are treated as irregular
migrants. They are subjected to the
Immigration Act, 1959/63 and are
treated as other undocumented
migrants. As a result, if they enter or
remain in Malaysia illegally, they are
liable to be imprisoned, detained
and removed. Furthermore,
Malaysia is not part of the 1951 UN
Refugee Convention, which is the
key legal document in defining who
is a refugee, their rights and the
legal obligations of States. Hence, it
is difficult for UN agencies to access

asylum seekers in Malaysia.

To effectively deal with the sudden
upsurge in the illegal human
migration in  Southeast Asia,
Malaysia needs to work closely with

the source and transit countries.

The source of the problem lies
and Bangladesh.
Political persecution and poverty

in Myanmar

force thousands of individuals to
flee their country in the hope of
finding a better future. Rohingya
Muslims,
1.3 million, have lived in Myanmar

numbering about
for decades, but are still considered
illegal settlers from Bangladesh.
During all this period, they have
been subjected to state-sanctioned
discrimination and persecution
in Buddhistmajority Myanmar.

Human traffickers took advantage
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of thisdgtuation and built alucrative
busness. Each year, thousands
of people are illegaly trafficked
from the Bay of Bengdl across the
Indian Ocean. People undertake
an arduous journey where they
are bjected to severe human
rights abuse such as darvation,
dehydration, rape and bruta
beatings by the crew members.

Myanmar, one of the ten members
of the Asociation of Southeast
Adan Nations (ASEAN) dhares
grong economic and politica
linkages with Malaysa and other
Southeast Asan countries Maayda,
Thalland and Indonesa are its
larges trading partners During
2013, the percentage of Myanmar’s
trade with Mdaysa, Thaland and
Indonedawas 3.1 per cent, 25.1 per
cent and 2.2 per cent respectively
of its total gobd trade. Maayda,
aong with other Southeast Asan
countries should use its drong
diplomatic, economic and political
linkage, dong with the ASEAN
Charmanghip, to put consolidated
presure on Myanmar to solve its
problem with the Rohingyas

Bandadesh dong with Maaysa
is a Commonwedlth Member.
Recently, Kamadesh Sharma, the
Commonwedth Secretary Generd
sid,“Trafficking in persons is an
abomination and a deep affront to
Commonwedth valuesand coercive
threats to the redisaion of the
goa st out in the Commonwedth
Chater of reypett for human
dignity and freedom.” Additionally,
the isue of human migation
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will form a donificant part of
the Commonwedth Heads of
Government Meeting (CHOGM),
2015. Mdaysa should use this
opportunityto ssek Commonwedth
upport in  implementing anti-
trafficking drategesin itsrelaions
with Member Saes such as
Bandadesh.

The trangt route for irregular
maritime movement in Southeast
Ada dretches from the Bay of
Bengd to the Andaman Sea and
goes dl the way to the Indian
Ocean. Snce October 2014,
as many as 620 people died in
their atempts to reach Maaysa
The plight of thee migants
further worsened after the recent
crackdown on smugding rackets by
$veral Southeast Adan countries.
Consequently, snuggers and
crew members darted to aandon
the ships leaving thousands of
migants to fend for themsdves
The UN cdls thexe abandoned
dhips dangeroudy overcrowded
and with food and weter running
out, as“floating coffins’.

Thisirregular maritime movement
affects dmog al the Southeast
Adan countriesin varying degrees.
Regona organisations such as
ASEAN can play a vitd role in
resolving the problem. However,
ASEAN remained amere gpectator
as the terrible humanitarian criss
unfolded on itsdoorgeps. Itshuman
rights unit, the Intergovernmental
Human Rights Commisson, did
not take any geps to dleviate
the dtuation. This resffirms

that ASEAN continues to be an
intergovernmental  organisation
driven by national interests rather
than humanitarian causes. Malaysia
- the worst affected by the irregular
maritime movement - should use
its ASEAN Chairmanship to attain
a regional consensus on the issue.
On 20 May 2015, it hosted talks
with Indonesia and Thailand to
discuss the issue. Malaysia should
take similar initiatives at the level
of ASEAN. It should also facilitate
effective implementation of the
Bali mechanism, of which it is a
part, along with other ASEAN
members. The Bali mechanism on
People Smuggling, Trafficking in
Persons and Related Transnational
Crime was signed in 2002. It
raised regional awareness of the
consequences of people smuggling,
trafficking in persons and related
transnational crime, and developed
and implemented strategies and
practical cooperation in response.
For the Bali process to be a success,
States must come together and
form a consensus on responses to
irregular movements of people and
mixed migration.

To conclude, Malaysia is one of
the largest recipients of human
in Southeast Asia. It
can play a lead role in addressing

migrants

the sudden upsurge of human
migrations in the area that has
snowballed into one of the
worst humanitarian crises of all
times, by closely working with the
source and transit countries at
bilateral, regional and multilateral

levels. W



Australia’s Guantanamo

By Olivia Barlow

Photograph by L ovesmakesaway

Despite Australia’s long history
of immigration and its reputation
as one of the world’s greatest
multicultural societies, the issue of

“boat people” has become one of the

most contentious political debates
in the nation today. Over the past
20 years the Australian government
has adopted several harsh policies
and laws in an attempt to deter

aslum seekers from traveling to
Audraliaby boat.

The fear tha Audrdia will be
“flooded” by boa arivas has
become widegread degite the
rdative non-concern  regarding
the number of illegd immigants
and asjum seekers arriving by
ar. In 2011, it wes reported that
over 58,000 illegd immigants
in Audralia a that time had
arived by ar. Furthermore, in
20122013, datidics by the
Audralian Department of
Immigration and Border Protection
showed that over 28,000 illegd
immigants had arrived by air,
which was more than the 25,000
reported boat arrivas for the same
period. It is worth noting that
boat arrivals make up only 2.5
per cent of the total immigration.
However, the politidsation of this
issue has meant that the mode of
arival for asjlum seekers reaults
in a diginct difference in ther
treatment. Asylum seekers who
arrive by plane and are cleared
by immigration are permitted to
immediately apply for a protection
visa and live in the community
whilg their refugee datus is
determined. In gark contragt from
plane arrivals, asjlum seekers who
arrive by boat are mandatorily
detained indefinitely and held
in offshore facilities while ther
refugee caims are “procesed”.
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