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Dear Reader,

I present to you, the summer edition of 
CHRI’s Newsletter.

Over the past several months, the issue 
of refugees has made waves across the 
world, be it on the southern shores 
of Europe or the Malaccan peninsula 
in Southeast Asia, all the way to 
Australia. The forced emigration 
and resultant statelessness of the 
Rohingyas, as part of Myanmar’s state-
sponsored discrimination aimed at 
excluding the ethnic minority from 
its demography, has precipitated one 
of the worst humanitarian crises of 
recent times. Thousands of Rohingyas, 
internally displaced and in order to flee 
persecution, have boarded boats on 
the Andaman Sea in search of asylum 
among the littoral states of Southeast 
Asia. Malaysia, Thailand and Indonesia 
are their first ports of call. At the 
height of the crisis, these littoral states 
were pushing back the boats in order 
to stem the influx of asylum seekers. 
According to the UN refugee agency, 
as many as 4,000 asylum seekers were 
feared to be trapped at sea in crowded, 
wooden boats in dangerous conditions 
with low running water and food 
supplies. These boats, abandoned by 
their human-trafficking captains, have 
been referred to as “floating coffins”.

Further down the Malaysian peninsula, 
Australia’s stance towards asylum 
seekers is becoming increasingly 
stricter and harsher. The UN High 
Commissioner for Human Rights 
expressed concern over Australia’s 
handling of the issue, particularly its 
interception and return of asylum-
seekers’ boats, to the UN Human Rights 
Council. Contrary to the provisions 
of the Refugee Convention, to which 
Australia is a party, the country has 
discriminated against asylum seekers 
on the basis of their mode of arrival. 
The imploding human crisis and the 
plight of the refugees in this part of 
the world are brought to the fore by 

Priya Kumari and Olivia Barlow in this  
edition of Newsletter. 

As former colonies of the erstwhile 
British Empire, nineteenth century 
Victorian attitudes towards sex, and 
especially against homosexuality, 
continue to find place within many 
of the Commonwealth States’ 
independent constitutions. While 
NGOs in Botswana have accused their 
government of fuelling hatred towards 
homosexuals, civil society organisations 
in Nigeria recorded 105 cases of human 
rights violations against the (Lesbian, 
Gay, Bisexual, Transgender, Intersex  
and Queer) populace, of which  
39 cases were allegedly committed by  
state actors. Likewise in Kenya, the 
country’s Deputy Prime Minister 
stated that homosexuality violates 
Kenyan society’s religious and cultural 
beliefs and it would not be legally 
allowed. Elsewhere, in Cyprus, the 
country’s parliament is expected to 
approve an amendment criminalising 
ill behaviour and violence on the basis 
of sexual orientation. While some 
Commonwealth States continue their 
archaic and regressive attitudes, the 
Rainbow Europe Index has ranked the 
United Kingdom as the best European 
nation to provide legal protections to 
LGBTIQ individuals, closely followed  
by Malta in the third place. In the 
following pages, Jill and Yash Ghai 
have written about a recent positive 
development and the Kenyan High 
Court’s intervention in the sphere of 
LGBTIQ. 

In the UK, parliamentary elections 
were held in May and to the surprise of 
many, the Conservatives won to form a 
majority government. In the aftermath 
of their electoral victory, the new 
government expressed its eagerness 
to repeal the UK Human Rights Act 
(HRA) of 1998, which was codified on 
the basis of the European Convention 
on Human Rights (ECHR). The 
present political dispensation feels 
the HRA, with its affinity to ECHR, 

impinges on the sovereignty of the 
United Kingdom. Its proposal to 
introduce a UK Bill of Rights met with 
wide protestations from within the 
establishment as well as from the larger 
civil society. Sashy Nathan explains the 
arguments that are at the core of the 
HRA debate. 

The presidential election in January 
2015 ushered in a mandate to 
strengthen democracy and good 
governance in Sri Lanka. Despite the 
optimism in Sirisena’s presidency and 
the half-measures of the One-Hundred-
Day programme in the following 
months, core issues of multiculturalism 
and devolution continue to remain 
unaddressed. The result of the recently 
concluded parliamentary election and 
the formation of a national government 
in Sri Lanka can be seen as the re-
validation of the political reformation 
that began earlier this year with the 
presidential election. In the following 
pages the editor argues that in order 
to mark a distinct break from the past, 
the new parliament must prioritise the 
issue of transitional justice for genuine 
reconciliation and peace to prevail across 
the entire demography in Sri Lanka. 

Lastly, the biennial Commonwealth 
Heads of Government Meeting 
(CHOGM) is scheduled for November 
27-29 in Malta. This year’s CHOGM 
is expected to bring together leaders, 
policymakers and members of civil 
society from across the Commonwealth 
to discuss and deliberate on issues 
affecting its people. CHRI will release 
its CHOGM report on the issue of 
civil society in the Commonwealth. 
The report offers several practical 
proposals aimed at strengthening and 
deepening the relationship between 
the Commonwealth Secretariat and 
civil society actors – and which would 
ultimately build a stronger, more 
powerful and effective Commonwealth. 

Trinanjan Radhakrishnan
Editor
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recommendation by the respondent 
that the petitioner registers his 
organisation, but by another name. 
What this recommendation suggests 
is that the petitioner can register 
an organisation and call it say, the 
Cattle Dip Promotion Society, but 
carry out the objects of promoting 
the interests of the LGBTIQ 
community, which suggests that 
what the Board wants to avoid is a 
recognition of the existence of the 
LGBTIQ groups.”

This is a brave decision. The Court 
was fully aware that its decision 
might not be popular with certain 
sections of Kenyan society — and 
so it turned out. But it has also 
encouraged the LGBTIQ (lesbian, 
gay, bisexual, transgender, intersex 
and queer) communities to lobby 
for their case publicly.

It is important to note what the case 
is not, as the Court said: “It is not 
about whether it is constitutional  
to criminalise same-sex sexual 
activity.” And it is most certainly 
not about gay marriage. But for an 
agency of the State to declare so 
emphatically that gay people are 
fully entitled to the protection of 
the Constitution is an important 
development, encouraging the 
gay community and underlining 
an important aspect of the 
Constitution. And for other 
Commonwealth States still caught 
up in nineteenth century prejudices 
to ponder over.   
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“If I beat them, the money will 
come out,” these were the words of 
the human smugglers responsible 
for trafficking Nurul and Faisal 
from Myanmar to Malaysia. 

Over the past few years, Malaysia 
has become one of the biggest 
human trafficking destinations. 
Since 2012, approximately 130,000 
people have been illegally trafficked 
across Southeast Asia. As of end 
April 2015, about 141,920 refugees 
and asylum seekers registered with 
the United Nations Human Rights 
Commission in Malaysia are from 
Myanmar. The US in its recently 
released 2015 Trafficking in Persons 
Report,removed Malaysia from its 
list of the world’s worst offending 
nations for human trafficking. In 
light of this new report, it is useful 



COMMONWEALTH HUMAN RIGHTS INITIATIVE

of this situation and built a lucrative 
business. Each year, thousands 
of people are illegally trafficked 
from the Bay of Bengal across the 
Indian Ocean. People undertake 
an arduous journey where they 
are subjected to severe human 
rights abuse such as starvation, 
dehydration, rape and brutal 
beatings by the crew members.

Myanmar, one of the ten members 
of the Association of Southeast 
Asian Nations (ASEAN) shares 
strong economic and political 
linkages with Malaysia and other 
Southeast Asian countries. Malaysia, 
Thailand and Indonesia are its 
largest trading partners. During 
2013, the percentage of Myanmar’s 
trade with Malaysia, Thailand and 
Indonesia was 3.1 per cent, 25.1 per 
cent and 2.2 per cent respectively 
of its total global trade. Malaysia, 
along with other Southeast Asian 
countries, should use its strong 
diplomatic, economic and political 
linkage, along with the ASEAN 
Chairmanship, to put consolidated 
pressure on Myanmar to solve its 
problem with the Rohingyas.

Bangladesh along with Malaysia 
is a Commonwealth Member. 
Recently, Kamalesh Sharma, the 
Commonwealth Secretary General 
said,“Trafficking in persons is an 
abomination and a deep affront to 
Commonwealth values and coercive 
threats to the realisation of the 
goals set out in the Commonwealth 
Charter of respect for human 
dignity and freedom.” Additionally, 
the issue of human migration 

will form a significant part of 
the Commonwealth Heads of 
Government Meeting (CHOGM), 
2015. Malaysia should use this 
opportunity to seek Commonwealth 
support in implementing anti-
trafficking strategies in its relations 
with Member States such as 
Bangladesh.

The transit route for irregular 
maritime movement in Southeast 
Asia stretches from the Bay of 
Bengal to the Andaman Sea and 
goes all the way to the Indian 
Ocean. Since October 2014, 
as many as 620 people died in 
their attempts to reach Malaysia. 
The plight of these migrants 
further worsened after the recent 
crackdown on smuggling rackets by 
several Southeast Asian countries. 
Consequently, smugglers and 
crew members started to abandon 
the ships, leaving thousands of 
migrants to fend for themselves. 
The UN calls these abandoned 
ships, dangerously overcrowded 
and with food and water running 
out, as “floating coffins”.

This irregular maritime movement 
affects almost all the Southeast 
Asian countries in varying degrees. 
Regional organisations such as 
ASEAN can play a vital role in 
resolving the problem. However, 
ASEAN remained a mere spectator 
as the terrible humanitarian crisis 
unfolded on its doorsteps. Its human 
rights unit, the Intergovernmental 
Human Rights Commission, did 
not take any steps to alleviate 
the situation. This reaffirms 
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asylum seekers from travelling to 
Australia by boat.

The fear that Australia will be 
“flooded” by boat arrivals has 
become widespread despite the 
relative non-concern regarding 
the number of illegal immigrants 
and asylum seekers arriving by 
air. In 2011, it was reported that 
over 58,000 illegal immigrants 
in Australia at that time had 
arrived by air. Furthermore, in 
2012-2013, statistics by the 
Australian Department of 
Immigration and Border Protection 
showed that over 28,000 illegal 
immigrants had arrived by air, 
which was more than the 25,000 
reported boat arrivals for the same 
period. It is worth noting that 
boat arrivals make up only 2.5 
per cent of the total immigration. 
However, the politicisation of this 
issue has meant that the mode of 
arrival for asylum seekers results 
in a distinct difference in their 
treatment. Asylum seekers who 
arrive by plane and are cleared 
by immigration are permitted to 
immediately apply for a protection 
visa and live in the community 
whilst their refugee status is 
determined. In stark contrast from 
plane arrivals, asylum seekers who 
arrive by boat are mandatorily 
detained indefinitely and held 
in offshore facilities while their 
refugee claims are “processed”. 




