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PREFACE

Section 32(1) of the Constitution of the Republic of South AfricaAct 108 of
1996 (the Constitution), providesthat everyone hastheright of accessto records
or/and information held by the state and any information held by another person
and that is required for the exercise or protection of any rights. This section P ﬁ
affirms the fundamental right of access to information and seeks to promote a
culture of transparency and accountability in the private and public sector.

Section 32(2) of the Constitution provides for the enactment of a national ﬂ"
legislation to give effect to thisfundamental right. The Promotion of Accessto .
Information Act 2 of 2000 (PAIA) is the national legislation contemplated in section 32(2) of the
Constitution.

Section 10 of PAIA providesthat the South African Human Rights Commission must compilesimple
and easily comprehensible guidelines on how to use the Promotion of Accessto Information Act.

The Commission is proud to present this; the first publication of the Guide in compliance with its
mandate in terms section 10 of PAIA. The narrative part of the Guide is published in al 11 official
languages beginning with English and thereafter arranged in alphabetical order. While every effort
has been made to ensure the accuracy of the information and datain the Guide, mobility of officials
and change of addresses by public bodies may well have affected the currency of some of the
information.

Due to the fact that some private bodies (private bodies other than public companies in terms of
section 20 of the CompaniesAct) have beentemporarily exempted from publishing section 51 manuals
we have not included the contact details of the private bodiesin thisfirst publication of the Guide.
An electronic version of the Guide will be kept on the website of the South African Human Rights
Commission, www.sahrc.org.za and will be updated monthly to keep the public abreast of
devel opments and changes regarding the contact details of information officersof public bodiesand
general information on PAIA.

The Commission is committed to monitoring, promoting and ensuring the implementation of the
right of access to information. PAIA isalegisative milestone in the light of the pre 1994 political
environment of secrecy and human rights violations that characterised the system of government.
The unique horizontal application of the Bill of Rights in the Constitution makes South Africa’s
freedom of information legidation uniqueintheworld, inthat PAIA istheonly freedom of information
legislation that permits accessto records held by private bodies. We commend the drafters of PAIA
for this futuristic unique feature of PAIA especially in the light of the considerable power that
multinational companieswield in the global arenatoday, particularly the negative impact of some of
their activities on fundamental human rightsin some regions - especially the third world regions.

PAIA wassignificantly assented to during thefirst decade of democracy in South Africa. Inrecognition
of thisfact and in linewith the national ten year celebration of democracy, the South African Human
Rights Commission hosted the Second International Conference of Information Commissionersin
Cape Town on 2 and 3 February 2004 which was attended by information commissionersfrom more
that 25 countries from across the world. We were proud to share our experiences with old and
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newcomersin the information regime. It was worth noting that access to information regimes were
fast gaining momentum around theworld. Countriessuch asMexico, Pakistan and the United Kingdom
that previously did not have access to information legislation now have such legislation. Mexico
(which is the host of the 3 International Conference of Information Commissioners in February
2005) adopted its Federal Transparency and Accessto Public Government Information Law in 2002;
Pakistan adopted its Freedom of Information Ordinance 2002 in October 2002 while the United
Kingdom approved its Freedom of Information Act 2000 in November 2000.

ThisGuideisanimportant tool in the enjoyment of the constitutional right of accessto information
in our country, and it has been compiled with a deep sense of pride. We thus record our sincere
thanks to the members of the Promotion of Accessto Information Act Unit (PAIA Unit) within the
Research and Documentation Department of the Commission who madeit possiblefor thisGuideto
be compiled. These membersare: Adv. Mothus L epheana(Manager of the Unit) for hiscontribution,
guidance and motivation, Ms. Bernadette Kotelo for her inval uable administrative support, and the
Research Team; Mr. Mziwodumo Rubushe, Mr. Kgositoi Aubrey Sedupane and Ms. Sakuntala
Veersamy for their invaluable contribution to the compilation of the Guide. We & so wish to thank
Ms. Clare Wyllie, the Commission’s Publications Officer for her support. Thanks also to Dr Leon
Wessels (Commissioner responsible for the right of access to information and Chairperson of the
PAIA Committeein the Commission) for his guidance to the PAIA Unit and PAIA Committee. We
thank Ms. Lindiwe M okate (CEO and I nformation Officer of the Commission) for her contribution,
guidance and support in the compilation of this Guide.

We hopethat the Guidewill provide assistance and will benefit all the people of South Africa, aswell
asboth its public and private bodies.

Narangdtan Jody Kollapen
Chairperson

The Guide on how to use the Promotion of Access to Information Act - Act 2 of 2000 - page 3

PAIA

a



FOREWORD

Itiswithjoy to present to the nation thefirst edition of the Section 10 Guidein
terms of the Promotion of Access to Information Act No 2 of 2000 (PAIA).
This Guide isthe first on the African continent and the access to information
right, as provided in our Constitution, isthe only onein the world that applies
to both public and private bodies. This Guide has also been trandlated into all
the 11 official languages of the Republic of South Africafor easy accessby all
the people of our beautiful country.

To move from a deeply inculcated culture of secrecy and bureaucracy to a ‘
culture of transparency and accountability is a mammoth challenge. The

prejudice against responsive and open governance is certainly not confined to the previous order.
The current hostile and ignorant responses received by the Commission in respect of PAIA are proof
of this observation.

Itisof critical importance that the citizens be informed about PAIA and how the right of accessto
information can work for their benefit. Participation in democratic processes can only be effectiveif
itisinformed participation. Many of thetragediesin South African history could have been prevented
had there been an access to information regime in operation. It is however important that PAIA
reaches far beyond the traditional political civil rights and that it adds a new dimension to public
debate on every day issuesthat citizens haveto face.

Public and private bodies must understand that their responsibilitiesunder PAIA are not intended to
beacostly burden but an essential mechanism to ensure good governance and the transformation of
our society. Theright, aswell as the other entrenched rights should not only be approached in an
adversarial manner but rather used as avehicle to change our society and an opportunity to deal with
the vestiges of apartheid.

PAIA iscentral to thetransformation of our society. Theruleof law and the democratic constitutional
statewill perishif thereisnot open and accountable government. Theimportance and magnitude of
the Commission’s constitutional role to monitor and report annually on the realization of socio-
economic rightsis matched by its obligation under PAIA.

| would befailing in my duty if | don’'t expressmy special thanksto the PAIA Unit for the countless
hoursthey have given towardsthe compilation of thisGuide. You have through this Guide contributed
towards healing thewounds of the past and enhancing our new democracy. Wewill rgoiceif ordinary
citizens of our country use this Guide and thereby give more meaning to their freedoms for which
they have fought so hard.

Yourssincerely

Dr Leon Wessels
Commissioner responsiblefor the Promotion of Accessto I nformation Act
South African Human Rights Commission
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Ms. LinDiwe MoKATE
Chief Executive Officer of the
South African Human Rights
Commission and Information
Officer

THE PrOMOTION OF AccEss TO INFORMATION AcT UNIT OF THE

SouTH AFRICAN HuMAN RiGHTS CoMMISSION

Left to right: Adv. Mothusi Lepheana (Manager), Ms. Sakuntala Veersamy (Re-
searcher), Mr. Kgositoi Aubrey Sedupane (Researcher), Ms. Bernadette Kotelo (former
Administrative Secretary), Mr. Mziwodumo Rubushe (Researcher)
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UseruL TERMS

Thefollowing definitions and interpretations are used to define varioustermsused intheAct. They
have been attached here to assist with the meaning which should be attached to these wordsin the
Act andinthis Guide.

“accessfee” meansafee prescribed for the purposes of reproduction and for search and preparation,
and for time reasonably required in excess of the hours prescribed to search for and to prepare the
record for disclosure;

“court” means—

@ the Constitutional Court acting in terms of section 167 (6) (a) of the Constitution of
the Republic of South Africa, 1996; or
(b) (i) aHigh Court or another court of similar status; or
(i) aMagistrate’s Court, either generally or in respect of a specified class of
decisionsinterms of PAIA, designated by the Minister; by notice in the Gazette
and presided over by amagistrate or an additional magistrate designated in terms
of section 91A, within whose area of jurisdiction —
(aa) thedecisionof theinformation officer or relevant authority of apublic body
or the head of aprivate body has been taken;
(bb) the public body or private body concerned hasits principal place of
administration or business; or
(cc) therequester or third party concerned isdomiciled or ordinarily resident;

“Guide’ meansthebook produced by the Human Rights Commissionintermsof s10 of the Promotion
of Accessto Information Act, No. 2 of 2000, for the purposes of reasonably assisting a person who
wishesto exercise any right in terms of the Act;

“head” of, or in relation to, a private body means —

@ inthe case of anatural person, that natural person or any person duly authorised by that
natural person;

(b) inthe case of apartnership, any partner of the partnership or any person duly authorised
by the partnership;

(©) in the case of ajuristic person —

(i) thechief executiveofficer or equivalent officer of thejuristic person or any person
duly authorised by that officer; or

(i) the person who is acting as such or any person duly authorised by such acting
person;

“Human Rights Commission” means the South African Human Rights Commission;
“information officer” of, or in relation to apublic body means—

@ inthe case of anational department, provincial administration or organisational
component —
(i)  mentioned in Column 1 of Schedule 1 or 3 to the Public Service Act, 1994
(Proclamation No. 103 of 1994), means the officer who is the incumbent of the
post bearing the designation mentioned in Column 2 of the said Schedule 1 or 3
S PAIA
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opposite the name of the relevant national department, provincial administration
or organisational component or the person who is acting as such;

(i)  Not so mentioned, means the Director-General, head, executive director or
equivalent officer, respectively, of that national department, provincial
administration or organisational component respectively or thepersonwhoisacting
assuch;

(b) in the case of amunicipality, meansthe municipal manager appointed in terms of
section 82 of the Local Government: Municipal Structures Act, 1998 (Act, No. 117 of

1998) or the person who is acting as such; or

(©) in the case of any other public body, meansthe chief executive officer or equivalent
officer, of that public body or the person who is acting as such;

“Minister” meansthe Cabinet Minister responsiblefor the administration of justice;
“official” inrelation to a public body or private body means—

@ any person in the employ (permanently or temporary and full time or part-time) of the
public or private body, as the case may be, including the head of the body, in hisor her
capacity as such; or

(b) amember of the public or private body, in hisor her capacity as such;

“person” meansanatural or ajuristic person;

“personal requester” meansarequester seeking accessto arecord containing personal information
about the requester;

“private body” means—

@ anatural person who carries or has carried on any trade, business or profession, but
only in such capacity;

(b) apartnership which carries or has carried on any trade, business or profession; or

(©) any former or existing juristic person; but excludes a public body;

“public body” means—

@ any department of state or administration in the national or provincial sphere of
government or any municipality inthelocal sphere; or
(b) any other functionary or institution when —
(i) exercising apower or performing aduty in terms of the Constitution or a
provincial constitution; or
(i) exercising apublic power or performing a public function in terms of any
other legidation;

“record” of, or inrelation to, apublic or private body, means any recorded information —
@ regardless of the form or medium;

(b) in the possession or under the control of that public or private body respectively; and
(©) whether or not it was created by that public or private body, respectively;

PAIA
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“relevant authority” inrelation to:

(@

(b)

(©)

apublic body referred to in paragraph (a) of the definition of *public body” in

the national sphere of government, means—

(i) inthe case of the Office of the Presidency, the person designated in writing by
the President; or

(i) inany other case, the Minister responsible for that public body or the person
designated inwriting by that Minister;

apublic body referred to paragraph (a) of the definition of “public body” in the

provincial sphere of government, means—

(i) inthecase of the Office of the Premier, the person designated in writing by
the Premier; or

(i) inany other case, the member of the Executive Council responsiblefor that public
body or the person designated in writing by that member; or

amunicipality, means—

(i) themayor;

(i) the speaker; or

(iif) any other person, designated in writing by the Municipal Council of that
municipality;

“request for access’ inrelation to:

(@)
(b)

public body, means arequest for accessto arecord of apublic body interms of section
11 of PAIA;

aprivate body, means arequest for accessto arecord of a private body in terms of
section 50 of PAIA;

“requester” inrelationto—

(@)

(b)

apublic body, means—

(i) any person (other than a public body contemplated in paragraph (a) or (b) (i) of
the definition of “ public body”, or an official thereof) making arequest for access
to arecord of that public body; or

(i) aperson acting on behalf of the person referred to in subparagraph (i);

aprivate body means—

(i) any person, including, but not limited to, apublic body or an official thereof,
making arequest for accessto arecord of that private body; or

(i) aperson acting on behalf of the person contemplated in subparagraph (i);

“third party” inrelation to arequest for access to —

(@)

(b)

{Paia
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arecord of apublic body, means any person (including, but not limited, to the
government of aforeign state, an international organisation or an organ of that
government or organisation) other than —

(i) therequester concerned; and

(i) apublic body or

arecord of a private body, means any person (including, but not limited to, a

public body) other than the requester, but for the purposes of section 34 and 63 of
PAIA, thereferenceto” person” in paragraphs(a) and (b) must be construed asareference
to “natural person”;
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“working days’ means any days other than Saturdays, Sundays or public holidays, as defined in
section 1 of the Public Holidays Act, 1994 (Act, No. 36 of 1994).

In this Guide, wordsimporting any one gender shall include the other two genders, and the singular
shall includethe plural, unlessthe context indicates otherwise.

{paia
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ParT 1
1. WHY ACCESS TO INFORMATION?
| NTRODUCTION

Section 32(1)(a) of the Constitution of the Republic of South AfricaAct, No. 108 of 1996
(hereinafter referred to as* the Constitution™) providesthat everyone hasaright of accessto
any information held by the state and any information held by another person that isrequired
for the exercise or protection of any rights.

1.1 The Constitution

The Constitution states that South Africais a sovereign and democratic state that is
founded on the advancement of human rights and an accountable, responsive and
transparent system of governance as part of its values. The system of government in
South Africabefore 27 April 1994 amongst others, resulted in asecretive and unresponsive
culture in both public and private bodies which often led to the abuse of power and
human rightsviolations. Itisinthisregard that section 32(1) of the Bill of Rightsinthe
Constitution, provides for the right of accessto information held by the state; and any
information held by another person that isrequired for the exercise or protection of any
rights. Section 32(2) of the Constitution in turn provides for the enactment of national
legislation that will give effect to this right, by respecting, protecting, promoting and
fulfilling thisright.

1.2 ThePromotion of Accessto I nformation Act

The Promotion of Accessto Information Act, No. 2 of 2000 (hereinafter referred to as
“PAIA”, or “theAct” interchangeably) isthe national |egislation which was enacted to
giveeffect to the constitutional right of accesstoinformation. PAIA cameinto operation
on 9 March 2001, with the exception of sections 10, 14, 15 and 51, which came into
operation on 15 February 2002.

1.3 TheRegulations

Intermsof Section 92 of PAIA, the Minister may by notice in the Government Gazette,
make regul ations among others regarding any matter required or permitted by PAIA to
be prescribed, any matter relating to fees payable and any notice required by the Act.

The following is a list and brief description of Government Notices containing the
Regulations made in terms of Section 92 of PAIA.

131 Government Notice: No. R. 1244

Date: 22 September 2003

Subject:  Amendment to the Regul ations published by Government Notice No. R187
with regard to availability of manuals by public bodies and availability of
manuals by private bodies. In terms of the amended regulations, the
information officer of apublic body must immediately after the manual has
been compiled, make available a copy of the manual in each of the three

— page 12 - The Guide on how to use the Promotion of Access to Information Act - Act 2 of 2000



1.3.2
Date:

Subject:

1.3.3
Date:

Subject:

official languages to the South African Human Rights Commission, every
office of that public body, and make the manual available on the website, if
any, of the public body. The information officer may publish the manual in
three official languagesin the Gazette.

Immediately after amanual has been compiled by aprivate body, the head of
aprivate body must make acopy of the manual availableto the South African
Human Rights Commission, to the controlling body of which that private
body is a member, if applicable; must make the manual available on the
website, if any, of the private body and the head of a private body may
publish the manual in the Government Gazette.

Government Notice: No. R. 187

15 February 2002

Regulations 187 of 15 February 2002 promulgated in terms of section 92 of
PAIA makes provision for procedures pertaining to the availability of the
section 10 Guide, availability of the manuals of public and private bodies,
request fees and reproduction fees in respect of public and private bodies,
and request forms.

Government Notice: No. R. 223

9 March 2001

The Notice contains Regul ations promul gated in terms of section 92 of PAIA
relating to fees payable for the records of public bodiesand private bodies.

1.4 The South African Human Rights Commission

The South African Human Rights Commission (“the Commission”) isanationa ingtitution,
responsible for promoting respect for human rights and a culture of human rights; for
promoting the protection, development and attainment of human rights; and for
monitoring and assessing the observance of human rightsin the Republic.

1.4.1 Theroleand responsibility of the South African Human Rights Commission
intermsof PAIA

Asanational institution responsiblefor protecting, promoting and monitoring the
enjoyment of human rights, the Commission isobliged to assist where reasonably
possible any person who wishesto exercise aright in terms of PAIA.

1.4.1.1 Thefollowing arethefunctionsand obligations of the Commission:

The Guide on how to use the Promotion of Access to Information Act - Act 2 of 2000 - page 13

» Tomake acopy of the Guide available to the public;

» Totheextent that financial and other resourcesare available, develop
and conduct educational programmes to advance the understanding
of PAIA by the public, in particular to teach disadvantaged
communities about PAIA and how to useit and how to exercisetheir
rightsin terms thereof;

* To the extent that financial and other resources are available,
encourage public and private bodies to participate in these
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programmes, and undertake their own educational programmes on
the understanding of PAIA;

» Totraininformation officersand deputy information officersof public
bodies;

* To make recommendations to public and private bodies that they
changethemanner inwhichthey administer PAIA, asthe Commission
considersadvisable;

» To consult with and receive reports from public and private bodies
on the problemsthey have encountered in complying with PAIA;

» To obtain advice from and to consult with, or receive and consider
proposalsor recommendationsfrom any public or private body, official
of such a body or member of the public in connection with the
Commission’sfunctionsintermsof PAIA;

» Toreceivereportsfrom public bodies regarding theimplementation
of PAIA;

e To compile and submit a report to Parliament annually on the
enjoyment of the right of access to information in the Republic and
theimplementation of PAIA in general;

* As stated above, the Commission is obliged to assist any person
wishing to exercise theright contemplated in PAIA.

{Paia
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PART 2
ACCESS TO INFORMATION

PAIA givesall South Africanstheright to have accessto recordsheld by the state, government
institutions and private bodies.

Thefollowing are the objectiveswhich PAIA seeksto achieve:

» Toensurethat the state takes part in promoting ahuman rights culture and social justice;

» To encourage openness and to establish voluntary and mandatory mechanisms or
procedureswhich give effect to theright of accessto information in aspeedy, inexpensive
and effortless manner asreasonably possible; and

» Topromotetransparency, accountability and effective governance of al public and private
bodies, by empowering and educating everyone to understand their rights in terms of
PAIA sothat they are ableto exercisetheir rightsin relation to public and private bodies,
to understand the functions and operation of public bodies, and to

» Effectively scrutinise, and participate in decision making by public bodies that affects
their rights.

2.1 Sourcesof information

This book isaguide on how to use PAIA. It provides you with all the information you
need to access any records. It also liststhe contact details of government departments
and institutions that keep records for the state.

2.1.1 The Guide

This Guide was compiled by the Commission specifically to assist you to access
records and exercise your right to information. An update of this Guide will be
published within 2 years from the publication of this copy.

2.1.2The Guidedistribution centres

ThisGuideisavailablein each official |languagefree of chargefor publicinspection
during office hours at various places mentioned below. Any person may request to
have a copy of the Guide. You haveto pay only if you want to make copies. The
fee payable is RO,60c per every photocopy of an A4 size page or part thereof.

Copiesof the Guide are available at the following places:

» Attheofficeof thehead of the national department responsiblefor government
communication: Government Communications and Information Services
(GCIS);

» At thefollowing places of legal deposit as defined in section 6 of the Legal
Deposit Act of 1997 (Act No. 54 of 1997):

=

Library of Parliament, Cape Town;
2. The South African Library, Cape Town;

PAIA
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Natal Society Library, Pietermaritzburg;

The State Library in Pretoria;

City Library Services, Bloemfontein;

The National Film, Video and Sound Archives, Pretoria;

Any other library or institution prescribed by the Minister of Justice and
Constitutional Development for the purposes of certain prescribed categories
of documents; and

8. Every tertiary education institution established by or under any law.

No O k~®w

Copies of the Guide are also available in al official languages at the following
offices:

Office of information officersof public bodies;

All officesof public bodies;

All Magistrate' s Offices,

All offices of the Department of Justice and Constitutional Devel opment;
All post offices;

In the Government Gazette.

SukkowbdpE

The Guideis aso available at all offices and on the website of the South African
Human Rights Commission, (www.sahrc.org.za).

2.2 Themanuals

The manuals are books or documents in any form which are produced by all public
bodies aswell as private bodies. The manuals contain information on how to use PAIA
to accesstherecords of public and private bodies. If you want to know about the records
that are held by a private body or public body you simply ask for their information
manual.

2.2.1 Private body information manuals

All private bodies in the Republic are required to compile a manual in terms of
section 51 of PAIA.

2.2.1.1 How to obtain accessto a manual of a private body

All private bodies arerequired to make availableacopy of theinformation
manual inthefollowing places: South African Human Rights Commission,
at the office of head of the private body and to the controlling body of
which that private body isamember, if applicable; and ontheweb site, if
any, of the private body. The head of aprivate body may also publish the
manual in the Government Gazette. The aim of the various distribution
centres is to enable any person to obtain access to the manual of the
private body.

{Paia
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2.2.1.2 Contentsof theinformation manuals
Theinformation manual s should contain the following information:

* Thepostal and street address, phone and fax number and, if available,
electronic mail address of the head of the private body;

* A description of this Guide compiled by the South African Human
Rights Commission and how to accessit;

» Thelatest notice, if any, regarding the categories of records of the
private body which are avail able without a person having to request
accessintermsof PAIA;

* A description of the records which the private body keeps in
compliancewith any other legislation;

* Enoughinformation to assist you in making arequest for accessto a
record held by a private body;

* A description of the subjectson which the private body holdsrecords,
and the categories of records held on each subject;

»  For security, administrative or financial reasons, the Minister may,
on request and by notice in the Government Gazette exempt any
private body or category of private bodiesfrom compiling amanual
for such period that the Minister thinksfit.

Inthisregard the Minister hasexempted all private companiesfrom
compiling amanual for the period 1 September 2003 to 31 August
2005.

2.2.2 Public bodies

All public bodies must have information manualsintermsof section 14 of PAIA,
to assist you on how to request access to records of public bodies. The public
bodies’ manualsmust be publishedin 3 of the official languages. Theinformation
manual s should contain the following information regarding the public bodies:

» Thestructure and functions of the public body;

* The postal and street address, phone and fax number and, if available, the
electronic mail address of the information officer of the body, as well as of
every deputy information officer of the public body;

* A description of this Guide compiled by the South African Human Rights
Commission and how to accessit;

* Adequate information to assist in facilitating access to a record held by a
public body. The public body must therefore describe the subjectson which it
holds records, and the categories of records held on each subject;

* Someinformationisreadily availablewithout aperson having to request access
intermsof PAIA. Themanual of the public body must indicate thisinformation
whichisreadily available;

* A description of the services available to members of the public from the
public body, and how to gain access to those services,

* A description of any arrangement or provision for a person to either consult,
make representations or participate in or influence the formulation of policy;
or the exercise of powers or performance of duties by the public body;

PAIA
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» Theaction you may takeif the information officer of the public body refuses
to give you access to information.

Where necessary; information manuals must be updated annually.
2.2.2.1 How to obtain accessto a manual of a public body

All public bodies are obliged to make the manual availableto youinthe
following manner:

* By making acopy available at every office of that particular public
body during office hours;

* By making available the manual onthewebsite, if any, of the public
body;

* By making a copy available to the South African Human Rights
Commission;

Theinformation officer of apublic body may a so publish themanual in
three official languagesin the Government Gazette.

2.3 Noticesof Public and Private Bodies

Public bodiesmust havealist of information that isautomatically available without you
having to make aformal request. Thislist is called a section 15 notice or voluntary
disclosure notice. The information officer of a public body is required to develop the
voluntary disclosure noticefor the public body, and makeit available at the offices of the
public body and aso publish it in the Government Gazette. The voluntary disclosure
notice is updated every year.

The head of a private body may on a voluntary and periodic basis develop a list of
information that isautomatically availablefrom the private body without you having to
make aformal request. Thislistiscalled asection 52 notice or voluntary disclosure
notice. After compiling the notice, the head of a private body may forward it to the
Minister of Justice and Constitutional Devel opment who would decide whether to publish
it in the Government Gazette or not.

The voluntary disclosure notice assists members of the public to differentiate between
recordsor information that isautomatically available, and recordsthat should be requested
formally. The noticewill also assist both private and public bodiesin that membersof the
public would not serveformal requestsfor records or information, which would otherwise
be automatically available, such asannual reports, publicationsand any other recordsor
information about the private body which isalready in the public domain.

2.3.1 Section 15 notice (voluntary disclosure notice - public body)

The voluntary disclosure notice contains categories of records and description of
those records that are automatically available:

* Forinspectionintermsof any legislation other than PAIA;
*  For purchase or copying from the public body; and
* From the public body free of charge.
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The voluntary disclosure notice of a public body must describe how to accessthe
recordsthat are voluntarily disclosed and automatically available.

Note: The information officer may delete any part of the record listed in the
voluntary disclosure noticeif he/she believesthat it fallsunder information, which
upon a request for access, may or must be refused in terms of the grounds for
refusal of access to records.

2.3.2 Section 52 notice (voluntary disclosure notice - private body)

The categories of records that are automatically available must include a
description of those recordsthat are available:

« forinspection interms of legislation other than PAIA;
» for purchase or copying from the public body; and
» fromthe public body free of charge.

The head of aprivate body may delete any part of arecord which on arequest for
access, may or must be refused in terms of the grounds for refusal of access to
records.

The head of the private body must describe how to access such records that are
voluntarily disclosed and automatically available.

If appropriate, the Minister must on a periodic basis and, by notice in the
Government Gazette publish any description of the records so submitted and update
any such description.

Theonly fee payable, if any, for accessto arecord that isvoluntarily disclosed and
automatically availableisaprescribed feefor reproduction.
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3. How 10 MAKE A REQUEST FOR ACCESS TO INFORMATION

A request for access to arecord is made by completing a request form called Form A for
public bodies and Form C for private bodies. A copy of theformsis attached at the back of
the Guide. The request forms must be completed and submitted to the information officer of
the public body or head of the private body from whom access to a record is sought. The
information officer of apublic body or the head of aprivate body must respond to the request
within 30 days. The forms are available from the offices and website of the South African
Human Rights Commission at www.sahr c.or g.za.

3.1 Manner of request

A requester hasaright of accessto arecord of apublic body or aprivate body and must
be given access to arecord of a public body or private body if the requester complies
with thefollowing procedural requirements:

» That therequest is made on the request form to the information officer of the public
body or head of a private body;

» That the completed request form isfaxed or electronically mailed or hand delivered
to the information officer of the public body or head of the private body concerned,;

* That accessto the requested record is not refused in terms of any of the groundsfor
refusal under PAIA.

3.1.1 How tofill in the request form - public and private bodies

A request for accessto arecord of aprivate or public body ismade, by fillingina
form called arequest form. The request must be madeto theinformation officer of
the public body or head of the private body at hisaddress, fax number or electronic
mail address.

Intherequest form, the requester isrequired to provide thefollowing information:

» Sufficient particularsto enable an official of the public body or the head of a
private body to identify the requester;

» Sufficient particulars to enable an official of the public body or head of a
private body to identify the record, including the reference number, if that is
known to the requester. If the space in the request form is not adequate, the
reguester may continue on a separate folio and attach it to the request form.
Therequester must sign all additional folios;

* Clearly indicatetheform of accessor nature of therecord inwhich therecord
should be provided;

» Thepreferred language in which the record should be provided in the case of
apublic body;

* Thepostal address or fax number of the requester in the Republic;

«  State the manner in which the requester would like to be informed about the
decision on the request;
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» If the request is made on behalf on another person, to submit proof of the
capacity in which the requester is making the request;

* Inthe case of a private body; the requester must state the right that is to be
exercised or protected and why the record requested isrequired for theexercise
or protection of such right.

Note: Requesters who cannot read or write can make oral requests to the
information officer of a public body who must fill in the request form for the
requester.

3.1.2 Who can make arequest for accessto arecord?

A requester may make arequest for accessto records of a private or public body.
The requester’s right of accessto arecord of a private or public body includes a
right of accessto arecord containing personal information about the requester, or
aperson on whose behalf the request is made.

A public body may make arequest for accessto arecord of a private body for the
exercise or protection of any rights other than itsrights, only if it isacting in the
publicinterest.

3.2 Cost of requests - public body

When you make arequest for accessto arecord of apublic body, theinformation officer
will inform you in writing of the request fee. In the case of a personal requester, the
request feeisnot payable. However, apersonal requester must pay the prescribed access
and reproduction fees.

3.2.1 Prescribed feesin respect of public bodies

Thefollowing isthe breakdown of the costs for accessing the records of a public
body as prescribed in the Regulations.

Part 11 of Regulation 187 published in the Government Gazette on 15 February
2002:

1. Thefeefor acopy of the manual as contemplated in Regulation 5(c) is RO,60
for every photocopy of an A4-size page or part thereof.

2. Thefeesfor reproduction referred to in Regulation 7(1) are asfollows:
R
(@ For every photocopy of an A4-size page or part thereof 0,60
(b) For every printed copy of an A4-size page or part thereof
held on a computer or in electronic or machine-readable form 0,40
(c) For acopy in acomputer-readable form on —

(i) diffydisc 5,00
(i)  compact disc 40,00
(d) (i) Foratranscription of visual images, for an A4-
Size page or part thereof 22,00
(i)  For acopy of visual images 60,00

PAIA
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(e) (i) Foratranscription of an audio record, for an
A4-size page or part thereof 12,00
(i) For acopy of an audio record 17,00

3. Therequest fee payable by every requester, other than a personal requester,
referred to in Regulation 7(2) is R35,00.

4. The access fees payable by arequester referred to in Regulation 7(3) are as
follows:
R
(1) (a Forevery photocopy of an A4-size page or part thereof 0,60
(b) For every printed copy of an A4-size page or part
thereof held on a computer or in electronic or

machine-readableform 0,40
(c) For acopy in acomputer-readable form on -
(i) diffydisc 5,00
(i) compact disc 40,00
(d) (i) Foratranscription of visual images,
for an A4-size page or part thereof 22,00
(i) For acopy of visual images 60,00
(e) (i) Foratranscription of an audio record,
for an A4-size page or part thereof 12,00
(i) For acopy of an audio record 17,00

(f)  Tosearch for and prepare the record for disclosure, R15,00
for each hour or part of an hour, excluding the first hour,
reasonably required for such search and preparation.

(2) For purposes of section 22(2) of the Act, the following applies:
(@ Six hoursasthe hoursto be exceeded before a deposit is payable;
and
(b) Onethird of the accessfeeispayable asadeposit by the requester.

(3) Theactual postage is payable when a copy of arecord must be posted
to a requester.

If theinformation officer believesthat the search and preparation of therecord
requiresmorethan aperiod of six hours, theinformation officer must by notice
require the requester (excluding a personal requester) to pay a deposit of one
third of the accessfee.

3.2.2 Costs of requests - private bodies

The head of aprivate body to whom the request is made will notify you inwriting
to pay the prescribed request fee, if any, before processing the request. If you
require access to records of your personal information, you do not have to pay a
request fee.

Thefollowing isabreakdown of thefees structurefor the purposes of determining
the manner in which fees relating to a request for accessto arecord of a private
body are to be calcul ated.
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Part 111 of Regulation 187 published in the Government Gazette on the 15 February

2002:

1. Thefeefor acopy of the manual as contemplated in regulation 9(2)(c) isR1,
10 for every photocopy of an A4-size page or part thereof.

2. Thefeesfor reproduction referred to in regulation 11(1) are asfollows:

R

(@ For every photocopy of an A4-size page or part thereof 1,10
(b) For every printed copy of an A4-size page or part
thereof held on a computer or in electronic or machine-
readableform 0,75
(c) For acopy inacomputer-readable form on -

(i)
(i)
d (@
(i)
€ (@

(i)

stiffy disc 7,50
compact disc 70,00
For atranscription of visual images, for an A4-size

page or part thereof 40,00
For acopy of visual images 60,00
For atranscription of an audio record, for an A4-size

page or part thereof 20,00
For a copy of an audio record 30,00

3. Therequest fee payable by arequester, other than apersonal requester, referred
to in Regulation 11(2) is R50,00.

4. The accessfees payable by arequester referred to in Regulation 11(3) are as

follows:

D @

(b)

(©)

(d)

(€)

(f)

R
For every photocopy of an A4-size page or part thereof 1,10
For every printed copy of an A4-size page or part
thereof held on a computer or in electronic or

machine-readableform 0,75
For a copy in acomputer-readable form on -
(i) diffydisc 7,50
(i)  compact disc 70,00
(i)  For atranscription of visual images, for an

A4-size page or part thereof 40,00
(i)  For acopy of visual images 60,00
(i)  For atranscription of an audio record, for an

A4-size page or part thereof 20,00
(i)  For acopy of an audio record 30,00

To search for and prepare the record for disclosure, R30,00
for each hour or part of an hour reasonably required for such
search and preparation.

(2) For purposes of section 54(2) of the Act, the following applies:

(@)

Six hours as the hours to be exceeded before a deposit is payabl e;

and

(b)
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(3) Theactual postageis payablewhen acopy of arecord must be posted to
arequester.

3.3 Theassistance available from theinformation officer of a public body

When a requester informs the information officer of a public body that he or she
wishes to make a request for access to arecord of that particular public body or of
another public body, theinformation officer must render such reasonabl e assistance,
free of charge, as is necessary, to enable the requester to complete the prescribed
form.

Where the request for access does not comply with the provisions of PAIA, the
information officer may not refuse the request because of such non-compliance,
unlesstheinformation officer has notified the requester in writing of theintention to
refuse the request, together with the reasons for the intention to refuse the request
and further, that the information officer or other official will provide assistance to
therequester so that the request ismadein such aform, where there would no longer
be aground for refusal.

Where reasonably possible, theinformation officer must also furnish therequester in
addition to the information requested (to which access may be granted or may be
refused) with any other information that is held by the public body, and which are
relevant to the request.

Theinformation officer must afford the requester areasonable opportunity to either
confirm or alter the request, so that it complies with the formalities of the form of
requests.

If after theinformation officer receivesarequest for access, it becomes apparent that
the request should have been made to another public body, the information officer
must render such necessary assi stance so asto enabl e the person to make the request
to theinformation officer of the appropriate public body; or must transfer the request
to the relevant information officer, whichever isthe more expedient.

Where arequest for access is made to the information officer of a public body and
the record is not in the possession or under the control of that body, but in the
possession of another public body; or where the subject matter of the requested
record is more closely connected with the functions of another public body, the
information officer must within 14 days after the request is received, transfer the
reguest to theinformation officer of that other relevant public body. Theinformation
officer must notify the requester of thisinwriting.

Theinformation officer must respond to arequest for accesswithin 30 daysafter the
receipt of the request. Theinformation officer may extend the period of 30 days, for
afurther period of 30 days, if he has given notice to the requester of the extension.
Theinformation officer may only extend this period once, and under certain conditions,
whichincludeinter alia, therequest being for alarge number of records, consultation
among divisionswithin the public body or with another public body isrequired, or if
the requester has consented thereto in writing.

The information officer must decide whether to grant the request for access, and
must give notice to the requester of this decision.

If the request for access is granted, the requester must be given a notice stating the
accessfee (if any) that must be paid upon access, and the form in which accesswill
be given. The notice must also state that the requester may lodge an internal appeal
or an application with a court, against the access fee or the form of access granted.
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The notice must also indicate the procedure and the period for the lodging of the
internal appeal or the court application.

* |f therequest for accessisrefused, the notice must state the adequate reasonsfor the
refusal, including the provisions of PAIA relied upon. The notice must also state that
the requester may lodge an internal appeal or an application with acourt, asthe case
may be, against the refusal of the request and must indicate the procedure and the
period, for lodging the internal appeal or application, as the case may be.

3.4 Legal remedies

You have aright to take further legal stepsif the information officer of apublic body or
head of a private body refuses you access to arecord you have requested, and you had
complied with all the requirements of the Act in making the request.

3.4.1 Public bodies

TheAct makesaprovisonfor aninterna appeal procedure which must be exhausted
before the matter may be taken to court. The internal appeal procedureis appli-
cable to national and provincial departments and municipalities only; all other
public bodies do not have an internal appeal structure or/and procedure.

3.4.1.1 Who may lodge an internal appeal ?

If your request for access to arecord of a public body has been refused
for whatever reason, you have aright to make an internal appeal to the
relevant authority by completing aform called Form B.

A third party may lodge an internal appeal with the relevant authority,
against adecision of the information officer of apublic body, to grant a
request for access.

3.4.1.2 When may you lodge an internal appeal?

The following are the grounds upon which a requester may lodge an
internal appeal with therelevant authority, against adecision taken by the
information officer of the public body:
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When the requester is not satisfied with the fees that are required to
be paid in respect of the request.

When therequester isnot satisfied with the extension of the period to
deal with request; the Act provides that the information officer may
extend the period of 30 daysonly oncefor afurther period of 30 days
if for example the request for is alarge number of records and if the
requester consents to such extension.

If theform of accessinwhich therecordsare provided arenot inline
with the particular form in which the requester preferred; and the
requester is satisfied that the record could be providedinthe preferred
form without unreasonably interfering with the administration of the
public body concerned; or be detrimental to the preservation of the
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record or amount to infringement of copyright not owned by the state
or the public body concerned.

3.4.1.3 Manner of lodging an internal appeal

* A requester may lodge an internal appeal by filling in aform called
Form B within 60 days from the date when the request was refused.
If the request was made to a national government department, you
appeal to the Minister of that department.

» If therequest wasmadeto aprovincial department, you appeal to the
Member of the Executive Council of the department. If the request
was made to a municipality, you appeal to the mayor of the
municipality, or the speaker or any person designated by the Municipal
Council of that municipality. The appeal form itself is submitted to
the sameinformation officer who refused the request; who must then
submit it to the relevant authority.

» If noticeto athird party isrequired (thisiswherethe disclosure of the
information sought would involve the unreasonable disclosure of
personal information about athird party, certain records of the South
African Revenue Services (SARS), confidential information of athird
party, specific commercial information of athird party, and research
information of a third party, or of a public body), then the internal
appeal must be lodged in the prescribed form within 30 days after
noticeis given to the appellant of the decision that is being appealed
againgt, or if noticeto the appellant isnot required, then 30 days after
the decision was taken.

* Therequester must deliver theinternal appeal form or send it to the
information officer of the public body at his address, fax number or
electronic mail address.

* Theinterna appeal must identify the subject of the internal appeal,
state the reasons thereof and may include any other relevant
information that is known to the appellant.

» Shouldtherequester wish to beinformed of the decision of theinternal
appeal in another manner, in addition to awritten reply, he/she must
state such manner, and provide the necessary particulars of such
manner.

* Theinternal appeal lodged must specify apostal address or fax number
of the requester.

3.4.1.4 What happens when an appeal is lodged after the expiry of the
prescribed period?

» If thereisgood cause shown, the relevant authority must alow an
internal appeal that was lodged late; that is after the expiry of the
period allowed for the lodging of the internal appeal.

*  Wheretherelevant authority disallowsthelatelodging of aninternal
appeal, it must give notice of that decision to the person who lodged
the appeal.
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3.4.1.5 Prescribed feesfor internal appeals

A requester who lodgesan internal appeal must pay the prescribed appeal
fee, if any. If suchfeeisinfact payable, the decision ontheinternal appeal
may be deferred, until thefeeispaid.

3.4.1.6 Application to court against the decision of the information officer
of a public body or relevant authority

Where a requester has been unsuccessful in an internal appeal to the
relevant authority, or isaggrieved by adecision of the relevant authority
to disallow the late lodging of an internal appeal, or is aggrieved by the
decision of the information officer to refuse a request for access, or is
aggrieved by adecision of theinformation officer takenintermsof section
22 relating to fees, section 26(1) relating to the extension of period to
deal with the request or section 29(3) relating to access and forms of
access, the requester may within 30 days, and by way of an application,
apply to court for appropriate relief.

Note: A requester or third party may only apply to court for appropriate
relief after the requester or third party has exhausted the internal appeal
procedure against adecision of theinformation officer where applicable.

3.4.2 Privatebodies

Where a requester or a third party is aggrieved by a decision of the head of a
private body to refuse a request for access, or by a decision taken in terms of
section 54 relating to fees payabl e for and in connection with accessto records of
aprivate body, section 57(1) relating to the extension to deal with the request, or
section 60 relating to the form of access, the requester may within 30 days, and by
way of an application, apply to court, for appropriate relief. The court will then
review the request and decide whether in fact the head of the private body should
give you the information you requested or not.

Note: Oncethe RulesBoard for Courts has produced the rules and proceduresfor
access to information cases, all accessto information matterswill be heard in the
Magistrates Court as a court of first instance (section 79 of PAIA).

3.4.3 Decision on applicationsto court

The court hearing an application in terms of PAIA may grant any order that isjust
and equitableincluding orders:

» Confirming, amending or setting aside the decision which isthe subject of the
application;

* Requiring theinformation officer or relevant authority of apublic body or the
head of a private body to take such action or to refrain from taking such
action, as the court considers necessary within the period mentioned in the
court order;
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* Granting an interdict, interim or specific relief, a declaratory order or
compensation;
» Granting an order asto costs.
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PaArT 4

WHEN ACCESS TO INFORMATION MAY BE REFUSED

PAIA balances the requester’s constitutional right to information against the information
officer’s or ahead of a private body’s right to refuse access to information, if granting the
information would harm the public or private body in question on any of the grounds mentioned

below.

4.1 Groundsupon which accessto a record of a public body may berefused

The information contained in this section relates to the grounds upon which a public
body isentitled to refuse accessto its records. Theinformation isintended to provide a
requester with clarity asto the reasonswhy arequest may be refused by the public body.
Thelistisasummary of the grounds contained in Part 2, Chapter 4 of PAIA, andisby no
means exhaustive.

4.1.1 Mandatory protection of privacy of athird party who isa natural person

4.1.2

The information officer of a public body must refuse a request for access to a
record of that public body, if the disclosure would involve the unreasonable
disclosure of personal information about a third party, including a deceased
individual.

However, arecord may not be refused if it consists of information:

» about an individual who has consented in writing to the disclosure of the
information;

» giventothepublic body by theindividua towhomit relates, and that individual
is informed by the public body before it is disclosed, that the information
belongsto aclass of information that might already be publicly available;

» thatisaready publicly available;

* relating to an individual’s physical or mental health, or well-being, who is
under the care of the requester, and who is under the age of 18 years or is
incapable of understanding the nature of the request, and further that the giving
of accesswould bein theindividual’s best interests;

» about anindividual who isdeceased and the requester isthe individual’s next
of kin, or is making the request with the written consent of the individual’s
next of kin;

» about an individual who is or was an official of a public body, and the
information relates to the position or functions of the individual.

Mandatory protection of certain records of South African Revenue Service

The information officer must refuse arequest for access to arecord of the South
African Revenue Services (SARYS), if it containsinformation obtained or held by
SARSfor the purposes of enforcing legidation concerning the collection of revenue
in terms of the South African Revenue Service Act, No. 32 of 1997; unless the
record requested consists of information about the requester or the person on
whose behalf the request is being made, in which case the record may not be
refused.
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4.1.3 Mandatory protection of commercial information of a third party

The information officer of a public body must refuse a request for access to a
record if it contains:

» Trade secrets of athird party;

* Financia, commercial, scientific or technical information other than trade secrets
of athird party, where the disclosure thereof would be likely to cause harm to
the commercial or financial interests of that third party;

* Information supplied by athird party in confidence, and if disclosed would
reasonably be expected to placethethird party at adisadvantagein contractual
or other negotiations; or prejudice the third party in commercial competition.

However, arecord may not be refused if it consists of information:

* Already publicly available;

* About athe third party who has consented in writing, to its disclosure to the
requester;

* About the results of any product or environmental testing (not the results of
preliminary testing or investigations conducted for developing methods of
testing) or other investigation carried out by or on behalf of athird party;
where the disclosure thereof would reveal a serious public safety or
environmental risk.

4.1.4 Mandatory protection of certain confidential infor mation, and protection of

certain other confidential information of athird party

Theinformation officer must refuse arequest for accessto arecord of that public
body, if the disclosure thereof would constitute a breach of a duty of confidence
owed to athird party in terms of an agreement.

The information officer of a public body may refuse a request for access to a
record of that body, if the record consists of information supplied in confidence by
the third party, and if disclosed, could prejudice the future supply of similar
information or information from the same source and it isin the public’sinterest
that the information from the same source continue to be supplied.

However, arecord may not berefused if it consists of information:

* Already publicly available;

* About the third party concerned and the third party has already consented in
writing, to its disclosure to the requester.

4.1.5 Mandatory protection of safety of individuals and protection of property

The information officer of a public body must refuse a request for access to a
record of that body, if itsdisclosure could reasonably be expected to endanger the
life or physical safety of an individual. The information officer of a public body
may refuse a request for access to a record of that body, if its disclosure would
likely prejudice or impair:
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* The security of a building, structure, or system, including a computer or
communication system, ameans of transport or any other property;

The information officer of a public body may refuse a request for access to a
record of that body, if itsdisclosurewould likely prejudice or impair the methods,
systems, plans or procedure for the protection of:

* Anindividual under awitness protection scheme;

* Thesafety of the public, or any part of the public;

* The security of a building, structure, or system, including a computer or
communication system, ameans of transport or any other property.

4.1.6 Mandatory protection of police docketsin bail proceedings, and protection

of law enforcement and legal proceedings

The information officer of a public body must refuse a request for access to a
record of the body, if the access to that record is prohibited in terms of section
60(14) of the Criminal Procedure Act, No. 51 of 1977. The information officer
has a discretionary ground of refusal in terms of section 39(1)(b) of PAIA.

4.1.7 Mandatory protection of record privileged from production in legal

proceedings

The information officer of a public body must refuse a request for access to a
record of a public body if the record is privileged from production in legal
proceedings, unless such privilege has been waived.

4.1.8 Defence, security and international relations of the Republic

The information officer of a public body may refuse a request for access to a
record of that body, if itsdisclosure could reasonably be expected to cause prejudice
to:

* Thedefence of the Republic;
» Thesecurity of the Republic;
* Theinternational relations of the Republic.

The information officer of a public body may refuse a request for access to a
record of that body, if its disclosure would reveal information:

» Supplied in confidence by or on behalf of another State or an international
organisation;

» Supplied by or on behalf of the Republic to another State or international
organisation in terms of an arrangement or international agreement with that
state or organisation, which requires the information be held in confidence;

* Required to be heldin confidence by aninternational agreement or customary
international law contemplated under sections 231 or 232 of the Constitution.
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4.1.9 Economic interests and financial welfare of the Republic and commercial

activities of public bodies

The information officer of a public body may refuse a request for access to a
record of that bodly, if itsdisclosurewould likely materially jeopardise the economic
interests or financial welfare of the Republic, or the ability of the government to
manage the economy of the Republic effectively, in thebest interestsof the Republic.

The information officer of a public body may refuse a request for access to a
record of that body if the record:

» Containstrade secrets of the State or a public body;

» Contains financial, commercial, scientific or technical information, and the
disclosure thereof would likely cause harm to the commercial or financial
interests of the State or public body;

» Contains information, which if disclosed, could place the public body at a
disadvantage in contractual or other negotiations, or prejudice a public body
incommercia competition;

* Isacomputer programme as defined in the Copyright Act, No. 98 of 1978,
which is owned by the State or a public body, unless it is required to give
accessintermsof PAIA.

The information officer may not refuse a request for access to a record of that
body if the record consists of information:

* Already publicly available;

* About or owned by a public body, other than the public body to whom the
reguest ismade, and this public body has consented in writing to itsdisclosure
to the requester;

* About theresultsof any product or environmental testing or other investigation
(excluding the results of preliminary testing or investigations conducted for
devel oping methods of testing) carried out by or for the public body, and the
disclosure thereof would reveal aserious public safety or environmental risk.

4.1.10 Mandatory protection of research information of a third party, and

protection of research information of a public body

Theinformation officer of apublic body must refuse arequest for accessto a
record of that body, if the record contains information about research being
carried out or to be carried out on behalf of athird party and if thiswere to be
disclosed, it would likely:

* Exposethethird party, the person carrying out the research or will be carrying
out theresearch on behalf of thethird party, or the subject matter of theresearch,
to a serious disadvantage.

The information officer of a public body may refuse a request for access to a
record of that body, if the record containsinformation about research being carried
out or to be carried out on behalf of apublic body and if thiswereto be disclosed,
itwould likely:
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* Exposethe public body, the person carrying out the research or will becarrying
out the research by or on behalf of the public body or the subject matter of the
research, to a serious disadvantage.

4.1.11 Operation of public bodies

The information officer of a public body may refuse a request for access to a
record of a public body, if the record contains an opinion, advice, report or
recommendation obtained or prepared; or an account of aconsultation, discussion
or deliberation, including the minutes of meetings, for the purposes of assisting to
formulate policy or thetaking adecisioninthe exercise of power or the performance
of aduty in terms of the law on the public body.

The information officer of a public body may refuse a request for access to a
record of that body;, if the disclosure of the record could reasonably be expected to
frustrate the deliberative process in a public body or between public bodies, by
inhibiting the candid communication of an opinion, advice, report or
recommendation; or the conduct of aconsultation, discussion or deliberation; or if
the disclosure of the record could, by premature disclosure of a policy or
contemplated policy, reasonably be expected to frustrate the success of that policy.

The information officer of a public body may refuse a request for access to a
record of that public body, if:

» Thedisclosure of the record could reasonably be expected to jeopardise the
effectiveness of atesting, examining, or auditing procedure or method used by
apublic body;

» Therecord containsevaluative material, whether or not the person who supplied
itisidentified intherecord, and the disclosure of the material would breach an
express or implied promise, which was made to the person who supplied the
material, that the material or the identity of the person who supplied it would
be held in confidence; or

» Therecord contains a preliminary, working or other draft of an official of a
public body.

4.1.12 Manifestly frivolous or vexatiousrequests, or substantial and unreasonable

diversion of resour ces

The information officer of a public body may refuse a request for access to a
record of that public body, if the request istrifling or intended to harass, or if the
work involved in processing the request would substantially and unreasonably
divert the resources of the public body.

4.1.13 Mandatory disclosurein the public interest

Despite the above-listed grounds for refusal, the information officer of a public
body must grant arequest for accessto arecord of apublic body if, the disclosure
thereof would reveal evidence of:
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* A substantial contravention of, or failureto comply with thelaw; or animminent
and serious public safety or environmental risk; and the public interest in the
disclosure of the record, outweighs the harm contemplated under the grounds
for refusal.

4.2 Groundsfor refusal of accessto recordsof a private body

The information contained in this section is a summary of the grounds upon which a
private body is entitled to raise, as grounds for the refusal of accessto itsrecords. The
information isintended to provide arequester with clarity asto the reasonswhy arequest
may be refused by the private body. Thelist is a summary of the grounds contained in
Part 3, Chapter 4 of PAIA, and is by no means exhaustive.

4.2.1 Mandatory protection of privacy of athird party who isa natural person

The head of a private body must refuse a request for access to a record of that
body if its disclosure would involve the unreasonable disclosure of personal
information about athird party, including adeceased individual.

However, arecord may not berefused if it consists of information:

* About an individual who has consented in writing to the disclosure of the
information;

» Already publicly available;

» Giventotheprivatebody by theindividual towhom it relates, and that individual
was informed by the private body before it is disclosed that the information
belongsto aclass of information that may already be publicly available;

* About an individual’s physical or mental health, or well-being, who is under
the care of the requester, and who isunder the age of 18 years or incapable of
understanding the nature of the request, and further if the disclosure would be
intheindividual’sbest interests;

* About anindividual who isdeceased and the requester istheindividual’s next
of kin, or is making the request with the written consent of the individua’s
next of kin;

* About an individual who is or was an official of a private body, and the
information relates to the position or functions of the individual.

4.2.2 Mandatory protection of commercial information of a third party

The head of a private body must refuse arequest for access to arecord of that
private body if it contains:

» Trade secrets of athird party;

* Financia, commercial, scientific or technical information of athird party, other
than trade secrets, where the disclosure thereof would be likely to cause harm
to the commercial or financial interests of that third party;

* Information supplied to the third party in confidence, and if disclosed would
place the third party at a disadvantage in contractual or other negotiations, or
prejudice the third party in commercial competition.
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However, arecord may not be refused if it consists of information:

* About athird party who has aready consented in writing, to its disclosure to
the requester;

* About theresultsof any product or environmental testing or other investigation
supplied by the private body or the results of any such testing or investigation
carried out on by or on behalf of the private body and its disclosure would
reveal aserious public safety or environmental risk.

4.2.3 Mandatory protection of certain confidential information of athird party

The head of a private body must refuse a request for access to a record of that
body, if itsdisclosurewould constitute an action for breach of aduty of confidence
owed to athird party in terms of an agreement.

4.2.4 Mandatory protection of safety of individuals, and protection of property

The head of a private body must refuse a request for access to a record of that
body, if itsdisclosure could reasonably be expected to endanger thelife or physical
safety of anindividual.

The head of aprivate body may refuse arequest for accessto arecord of that body
if itsdisclosure would be likely to prejudice or impair:

* The security of a building, structure, or system, including a computer or
communication system; ameans of transport or any other property;

* Themethods, systems, plans or proceduresfor the protection of an individual
in accordance with a witness protection scheme; the safety of the public or
part of the public or the security of abuilding, structure, or system, including
a computer or communication system, a means of transport or any other

property.

4.2.5 Mandatory protection of records privileged from production in legal
proceedings

The head of a private body must refuse arequest for access to arecord of that
body, if therecord is privileged from production in legal proceedings unlessthe
person entitled to the privilege has waived such privilege.

4.2.6 Commercial information of a private body

The head of a private body may refuse arequest for access to arecord of that
body if the record:

» Containstrade secrets of the private body;

» Containsfinancial, commercial, scientific or technical information, other than
trade secrets of the private body, and the disclosure thereof would likely cause
harm to the commercia or financia interests of that body;

» Containsinformation, the disclosure of which could reasonably be expected to
put the private body at a disadvantage in contractual or other negotiations; or
prejudicethe body in commercial competition;
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* |Isacomputer programme as defined in the Copyright Act, No. 98 of 1978,
which is owned by the private body, unlessit is required to give accessto a
record in terms of PAIA.

However, arecord may not be refused if it consists of information:

* About the results of any product or environmental testing or investigation
(excluding the results of preliminary testing or investigations conducted for
devel oping methods of testing), carried out by or for the public body, and the
disclosure thereof would reveal aserious public safety or environmental risk.

4.2.7 Mandatory protection of research information of a third party, and

protection of research information of a private body

The head of a private body must refuse a request for access to a record of that
body, if the record contains information about research being carried out or to be
carried out, by or on behalf of athird party, and if this were to be disclosed, it
would belikely to:

* Exposethethird party or the person carrying out the research or will be carrying
out theresearch on behalf of thethird party, or the subject matter of theresearch,
to a serious disadvantage.

The head of a private body may refuse a request for access to a record of that
body, if the record containsinformation about research being carried out or about
to be carried out, by or on behalf of the private body, and if thiswereto be disclosed,
itwould likely:

* Expose the private body or the person carrying out the research or will be
carrying out the research on behalf of the private body, or the subject matter of
the research to a serious disadvantage.

4.2.8 Mandatory disclosurein the public interest

Despitethe abovelisted groundsfor refusal, the head of aprivate body must grant
arequest for accessto arecord of that body if, the disclosure thereof would reveal
evidence of:

* A substantial contravention of, or failure to comply with the law; or

* Animminent and serious public safety or environmental risk; and the public
interest in the disclosure of the record, outwel ghs the harm contempl ated under
the ground for refusal.
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PArT 5

GENERAL |NFORMATION

The following is alist of notices containing amendments to the Act and the regulations as
well as other Government Notices made by the Minister of Justice and Constitutional
Development interms of Section 92 of the Promotion of Accessto Information Act, No. 2 of

2000.

5.1 AmendmentstotheAct

511
Date:
Subject:

51.2
Date:

Subject:

513
Date:
Subject:

Government Notice: No. 428

31 March 2004

Amendment to section 92(4) of the Promotion of Accessto Information
Act 2000 to provide for Offences and Punishments.

Government Notice: No. 96

15 January 2003

Amendment of theAct in order to provide for training of presiding officers
in the Magistrates Courts for the purposes of the Act.

Government Notice: No. R. 187

15 February 2002

Amendmentsto the Act with regard to Availability of the Guide and
Availability of Manuals.

5.2 Amendmentsto the Regulations

521
Date:
Subject:

522
Date:
Subject:

523
Date:
Subject:

Government Notice: No. R. 1244

22 September 2003

Amendment to Regulation 187 with regard to Availability of Manuals by
Public Bodiesand Availability of Manualsby Private Bodies.

Government Notice: No. 1263

11 April 2003

Amendmentsto Regulation 187 with regard to avail ability of manualsfrom
Private bodies.

Government Notice: No. R. 223

9 March 2001

Regulations relating to fees for the records of public bodies and private
bodies.

5.3 Other Government Notices

531
Date:
Subject:

Government Notice: No. 585

14 May 2004

Withdrawal of Government Notice No: 938 and the designation of
Magistrates Courts as places appointed within any district or regional

PAIA
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532
Date:

Subject:

533
Date:

Subject:

534
Date:

Subject:

535
Date:

Subject:

536
Date:

Subject:

537
Date:

Subject:

538
Date:

Subject:

division asplacesfor holding of acourt as courtsto hear any applicationin
terms of the Promotion of Access to Information Act 2000 within whose
areaof jurisdiction thedecision of theinformation officer or relevant authority
of the public body or head of a private body has been taken. Notice 585
designates Magistrates Courts only for applications and not for appeal as
was the case with Notice 938.

Government Notice: No. 1243

29 August 2003

Exemption of Private Bodiesto compile aManual from 1 September 2003
to 31 August 2005.

Government Notice: No. 938

27 June 2003

Designation of all Magistrates’ Courtsas courtsto hear both applications or
applicationsand appealsin respect of aspecified classof decisionsinterms
of the Promotion of Access to Information Act 2000 within whose area of
jurisdiction the decision of the Information Officer or relevant authority of
the public body or the head of aprivate body has been taken.

Government Notice: No. R. 888

20 June 2003

Determination of apublic body to be part of another public body (Auditor
General).

Government Notice: No. R. 887

20 June 2003

Publication of Section 15 Notices (Information readily availablefrom public
bodies) by the Minister.

Government Notice: No. 678

23 May 2003

Determination of separate public body under section 13(c)(i) of the Act.
The notice determinesthe National Prosecuting Authority asaseparate public
bodly.

Government Notice: No. R. 494

11 April 2003

Exemption of the National Intelligence Agency from compilation and making
available of the manual for the period 2003 to 2008 from the provisions of
the Act.

Government Notice: No. R. 493

11 April 2003

Exemption from compilation, publication and making avail able of the manual
in terms of the National Intelligence Agency for the period 2003 to 2008.
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539
Date:

Subject:

5.3.10
Date:

Subject:

5.4 Reports

Government Notice: No. R. 340

28 February 2003

Exemption of public and private bodies from submission of manualsfor the
period 1 March 2003 to 31 August 2003.

Government Notice: No. R. 1094

21 August 2002

Exemption of private bodies and public bodiesfrom submission of manuals
for the period 15 August 2002 to 28 February 2003.

The South African Human Rights Commission presentsavery informative annual report
to Parliament detailing its monitoring and observation of theimplementation of the Act
and the general enjoyment of theright of accessto information. These annual reportsare
availablefree of charge at the Commission’s offices and on the Commission’swebsite.
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