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MESSAGE FROM HON'BLE JUSTICE AJAY RASTOGI

CHAIRPERSON, STATE LEGAL SERVICE AUTHORITY,
RAJASTHAN

Indeed, it is an ecstasy to acknowledge invitation to join you all as Chief Guest
to the Inaugural Session of ‘Legal Refresher Course on Pre-trial Justice’ being
initiated as Commonwealth Human Rights Initiative in collaboration with
District Legal Service Authority (DLSA) Jodhpur &l State Legal Service
Authority, Rajasthan, to which I express my gratitude. Despite ardent wish to
attend the Inaugural Session and to address the session: “Vision eI Mission of
SLSA Rajasthan for early & effective Access to Legal Aid in Police Station,
Jails, Courts”, I feel myself unable to be there due to my pre-occupations.

It is a matter of great pleasure that such a Training workshop is being organised
for the legal aid advocates appointed under the model scheme for Remand & Bail
Lawyers as well as Panel Lawyers appointed under NALSA's Retainer Lawyers
Scheme.

I am confident, the Team of (DLSA) Jodhpur and SLSA Rajasthan would
deliberate in the direction to contribute constructively in maintaining perception,
with which the Training workshop through a continuing legal education

programme is being organized, beyond expectations; and have been pleading for

the cause of justice in various ways and pleasantly.

Organizing a Legal Refresher Course on the subject is an event, when each
member of both the Teams with acumen will be able to think over to do justice to
the participants by rendering services for better administration of justice. Kindly
accept my heartiest felicitations for organisations of the Refresher Course and

best wishes for its success and for betterment of the Nation.

(AJAY RASTOGI)
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MESSAGE FROM MAJA DARUWALA
DIRECTOR, COMMONWEALTH HUMAN RIGHTS INITIATIVE

Dear Advocates,

This long term training is a platform for learning and demonstrating on any legal
issue that can ensure fair trial practices and reduce unnecessary pre-trial
detention. As lawyers we are always Keen to polish our cognitive/legal
Rnowledge and argumentation sKills and yet the scope for this is not always
easily available. We are troubled by illegalities and malpractices we see in the
court room but wonder how to address them and where to begin. As defense
lawyers, we have a commitment to our clients to deliver the best services and
provide the best solutions within the norms of fair trial. Yet we lack the biggest
ammunition for this, which is the timely access to the most recent judgments, old
and new debates within law and legal reform. We wish we had the technical
expertise on specialised areas of defense such as remand, bail, evidence and cross-
examination, to represent our clients more effectively, but the right mentorship is
missing.

As advocates, we are different from a range of other professionals. Our task_is
not merely the delivery of a product or just any service, but to deliver relief and
to provide protection to our clients against all forms of rights violation to serve
the purposes of justice. But we forget sometimes that as advocates in the legal

profession, we have a primary duty towards ensuring legal service and legal aid

to the large number of pre-trial detainees who might suffer longer periods of
detention than necessary merely because they are poor and cannot afford good
lawyers or we were late in our interventions.
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We forget to peer into the jails or make reqular visits to see if there is someone
there who needs our counsel. The high walls of the prison with the outside

world’s indifference towards inmates maRes prison a breeding ground for delays

and illegalities that even the prison itself would want to be rid of. It is possible
that someone was unnecessarily remanded to custody or not produced physically
in court merely because we were not appointed, not present, we did not argue, or
did not argue well enough.

This course is designed to remind us of the duties that we should feel proud to
perform as advocates because only we can perform it. Bringing the legal
profession closer to jail reform through timely and effective use of remand and
bail laws and the use of social protection laws for vulnerable prison populations
will lie at the heart of this course on fair trial.

As officers of the court we are also expected to Rnow and defend the ‘rule of
law’, both procedurally and substantively. Yet the nature of law seems to escape
our grasp in the practices that we come upon in the functioning of the criminal
Justice system as a whole. Our idealism, convictions and goodwill are constantly
tested by the routine of court life, the poverty of debate, competitiveness and a
mass of illegalities. In the course of being competitive with our peers we forget
how we can encourage, nurture and be a resource to each other and to the many
young lawyers who join the courtroom battle every day.
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To address all this it is indispensable that we have opportunities and learning
spaces to enrich our minds and be equipped towards the duties we have to
perform, both individually and collectively. This training programme for legal aid
lawyers is being initiated in just this spirit. It ensures your interaction with
some of the best legal minds and criminal justice actors in Rajasthan and the
country who will update and expand your legal Rnowledge. You will be guided
and mentored by some of these inspiring individuals who have great commitment
to ‘rule of law’ and deep Rnowledge of the legal strategies needed to protect one’s
client in the fullest sense.

On the whole, the course will draw attention to the powers and rejuvenated
spirit that the legal profession, particularly legal aid lawyers, can channelize
back into the criminal justice system through a revitalized Rnowledge of the law,
vulnerabilities and prejudices and role of reasoning and argumentation, and
improved skills of application of the law and effective representation for the
indigent. The range of things this course can do, from legal education to

changing malpractices in pre-trial detention and during trial, will be moulded by

the energy and enthusiasm, interest and commitment all of you will bring to it.

MAJA DARUWALA
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OVERVIEW: UNDERSTANDING THE SOCIAL AND
INSTITUTIONAL CONTEXT OF WOMEN OFFENDERS

(The Overview for this Reader on Legal & Other Strategies for Women & Juveniles in Custody is
sourced from the Executive Summary of the Final Report of the Planning Commission, Government of
India, on Children of Women Prisoners in Jails: A Study in Uttar Pradesh, 2004. The study has been
conducted in U.P., covering 297 women prisoners of 21 jails. The Executive Summary has been
selected for the social and institutional perspective it captures. It has been slightly modified to suit the
purposes of the Reader and its private circulation for legal aid lawyers.)

Development efforts in the recent past have undergone significant changes and
unplanned, unsustainable and erratic developmental pursuits have caused social tension,
unrest and disorder in the society and attracted attention of policy makers, administrators,
social scientists and researches. Development alone cannot bring peace and prosperity unless
it has a social justice dimension and people centered approach. Importantly, there have been
marked changes in the patterns, trends, and nature of crimes over the period, particularly in
the recent past. The post liberalized and globalized era calls for effective measures for
criminal justice administration and development administration with focus on people and
environment along with sustainable management of development.

Social Context of Female Criminality & Jail Administration:

The imprisonment of mother with dependent young children is a problematic issue.
The effects of incarceration can be particularly catastrophic on the children and costly to the
state in term of providing for their care, and because of the social problems arising from early
separation. Children should not be allowed to stay in jails. Jails are not place to bring up
children. The shocking survey on children of women prisoners, conducted by National
Institute of Criminology and Forensic Sciences, Delhi, during 1997-2000, documents the
conditions of deprivation and criminality in which they are forced to grow up, lack of proper
nutrition, inadequate medical care, and little opportunity for education. Indian Council of
Legal Aid and Advice also filed public interest litigation in the Supreme Court, asking that
state governments formulate proper guidelines for the protection and welfare of children of
women prisoners. The jail authorities said that they are doing what they can do within
limited resources to give children the best possible facilities. This ranges from medical
checkups for pregnant women and health education classes for mothers to vaccines for
children. Officials say that prisoners in Karnataka, Maharashtra and Rajasthan have special

diets for lactating mothers and babies. In Meghalaya, breastfeeding mothers are kept in a

separate enclose. In Tamil Nadu, the special prisons for women in Vellore and Madurai have
creches as do Presidency Central Jail in West Bengal and Nari Bandi Niketan in Lucknow.
Jail conditions are deplorable in Bihar and Madhya Pradesh. Unfortunately, prisoners are not
a priority for any government because inmates are typically poor, illiterate and powerless,
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and because of the prevailing attitude that prisoners deserve what they get.

At the beginning of the 1990’s, the average number of offenders per lakh population was five
times highest than in the 1950’s. For the last decades there have been further fundamental
societal changes contributing to an increasing crime load. Significantly, the globalization
process with its concomitant integration at the economic, technological and cultural level
contributes to globalization of crimes as well which appear in the form of terrorism, drug
trafficking, money laundering, and organized crimes with international dimensions. The
privatization, liberalization and marketization policies have led to the growth of economic
crimes. Importantly, in the wake of industrialization, westernization and urbanization,
Indian society has been passing through drastic and fundamental changes both in the
structured, socio-economic and cultural spheres which not only produced a changed
physical environment and a new forms of economic organizations but also affected the social
order, solidarity, human conduct and thought. The rate of women criminality has increased
over the period. However female criminals constitutes a numerically smaller proportion than
that of male offenders. According to the Crime in India Report (1996), the female percentage
for arrested persons at all India level was at 4.7. There has been upward trend in female
criminality over the period of 1990-2000. About 10 states and 3 Union Territories recorded
more than 5 percent female arrested in total arrested persons during 1996.

During June 1997, 7268 female were reported in jails and out of total women prisoners
5658 (77.85 percent) were under trials. In the state of Uttar Pradesh, 902 women prisoners
were reported and most of them were under trials. Again, 885 children were reported in jails
and most of the children were living in jails of Uttar Pradesh, Madhya Pradesh (12.43
Percent), Andhra Pradesh (9.15 percent), Maharastra (7.90 percent), Bihar (6.92 percent),
Delhi (6.78 percent), West Bengal (6.10 percent), and Rajasthan (6.10 percent). Most of the

jails are over crowded and additional capacity of prisoners has to create. Though prison

infrastructure available in India is huge but the main problem of the prisons is overcrowding
due to under trial prisoners. In the state of Uttar Pradesh, there are 82 jails. A few newly
created districts (18) do not have jails. There has been 5.5 percent compound annual growth
rate of population increase in jails of U.P. During 1991-2001, average number of prisoners
grew by 96.49 percent. There has been increasing trend in the ratio of convicted and under
trial (1:8 ratio in 2001). The jails lack proper planning for human resources and also lack basic

minimum facilities for prisoners, particularly woman and their young children.
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CUSTODY OF WOMEN

The problem of single women in jails and sub jails
(An inmate perspective)

MR. R.K. SAXENA
Source: ACCESS TO JUSTICE: LEGAL EMPOWERMENT

A statement on access to justice and legal empowerment will drastically fail if we do not take
into account the plight of women in conflict with law, particularly those who have been
confined to custodial institutions. Those who are convicted, are congregated in remote
centralized institutions where their relatives find it difficult to approach and meet them; but
those who face trial, are kept in local prisons (district jails or sub-jails) under conditions
which demand serious attention.

Lack of lady warders, particularly at sub-jails, is causing untold misery to women inmates
who stay alone in desolate barracks within prisons for men. Violation of human rights in
prisons is common but women are particularly vulnerable to human rights abuse and
discrimination of varying degrees.

The main reason is that they do not have separate prisons and at most places have no women
staff either for their secure confinement or for medical and other examinations. Special needs
of women inmates who are pregnant or who are accompanied with infants are generally
ignored. These violations are invisible and committed with impunity because of non-
accountability and lack of transparency in prison administration.

Most jail rules provide for the method of keeping women inmates in prisons and in sub-jails.
One such rule reads as follows:

Female prisoners not to remain alone in female ward. - When, however, there is only one female
prisoner in the female ward, and there is no female warder or overseer, and the prisoner is
likely to be there for more than seven days, the Superintendent shall arrange beforehand for
another female prisoner from the nearest jail to be sent to keep her company, or to send the
prisoner to an adjacent Jail. In extraordinary circumstances the Superintendent may allow a
female friend to visit the prisoner and live with her in the jail. If the female prisoner has no
friend who will stay with her, the Superintendent shall entertain a female as an extra warder
to keep her company.

This important rule for the upkeep of women inmates is followed more in its violation than
adherence. At most of the District Prisons or Sub-jails there is no separate sanctioned post for
lady warders. This is so perhaps for two reasons: one, the uncertainty of the presence of
women Undertrial prisoners at these institutions, and two, the constant change in the
number of women Undertrial prisoners, if there are any. It is because of this uncertainty that
the aforementioned rule has been construed in a manner that provides several alternative
arrangements for the upkeep of a single woman inmate at a jail or sub-jail.
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But provisions of alternative arrangements in this rule (which was framed more than
half a century back) have become hackneyed and impractical for various reasons -

Calling a woman inmate from the nearest jail may cause hardship to that other
woman because it may deprive her of the proximity to her relations and family
members. If she is transferred to another jail, without her willing consent, just to give
company to a woman prisoner, it would be a violation of her right to live with
minimum restraints.

Sending a single woman to the nearest jail or sub-jail (where other women inmates
might be lodged) causes procedural difficulties of production of the inmate before the
concerned court on the date of hearing. She will have to be shifted from one prison to
the other for appearing before the judicial magistrate on each such date, causing
problems of transfer, availability of woman guards and the risk of violation of her
personal security.

Searching for a woman friend who can give company to a single woman prisoner, or
could willingly opt to stay with her in the horrifying prison conditions, is a tough job
- almost impossible for the scanty prison staff to execute. This alternative is also
wrought with the possibility of a complaint of illegal confinement because prison
rules unconditionally prohibit the locking up of any person in the prison without a
valid warrant of custody from a competent authority.

To ‘entertain a female as an extra warder’ is not possible now because prison
superintendents have been divested of their powers to recruit persons on temporary,
casual or daily-wage basis.

Since the population of undertrial prisoners is always changing it is difficult to predict or
anticipate when and at which prison the number of women Undertrial prisoners would be
reduced or raised to a ‘single woman’. The Prison Department is not in a position to say at
how many jails and on how many occasions there was a single woman Undertrial prisoner in
a year. An intervention by Visitors of prisons can perhaps raise some hope in such cases.
They can exercise their influence in providing the services of lady home-guards for such
temporary phases at jails and sub-jails where there are no lady warders.

Rules for segregation of women prisoners from their men counterparts make it essential to
keep them not only out of reach of male prisoners but also out of their sight. Therefore, the
construction of women enclosures within jails for men is such that the gates of their
enclosure, and the wards within the enclosure shall not be in the same line of sight so that no
passer-by could violate their privacy. If, on one hand, this ensures total segregation, it also, in
essence, results in complete isolation (an illegal solitary confinement) of a woman inmate, if
she is alone and there is no lady warder to keep watch on her. This precisely is the situation
in almost all sub-jails and most of the district jails in the country.

The problem of keeping women undertrial prisoners in jails where there is no woman guard
and no proper enclosure to keep them safe must cause concern and draw sufficient attention
of state authorities. Why can the state not think of some proper arrangements for keeping
them in jail, if there is law to curtail their liberty? Does the state have right to restrain their
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freedom if it has no funds to provide for lady warders to keep watch over them and to
construct appropriate prisons to keep them in? Should the state not confer with the Judiciary
and devise ways to release such women on bail (or on personal recognizance if they have
roots in the community) until there are proper arrangements for their confinement in
prisons? Should the state government not appoint a committee of women officers from the
prison, the judiciary, the police and some women social organizations, to make a one time
review of all women undertrial prisoners in jails where there are no women guards, and to
suggest some concrete ways to improve their lot.

There should be some provision for appointment of temporary lady warders or lady home

guards when women are admitted to sub-jails. A panel of lady home-guards should always

be available at Jails and sub-jails having no sanctioned strength of lady warders, so that the
services of one or two of them could be procured when a single women prisoner is lodged in
the prison.

Understanding Women Offenders & Criminality:

The study conducted by B.N. Chattoraj, at National Institute of Criminology and
Forensic Sciences, Delhi revealed the pathetic and shocking conditions of women prisoners
and particularly young children of women prisoners. The study also reported that young
children of women prisoners are deprived of basic minimum facilities of education, health,
nutrition, care, recreation and accommodation. Justice Iyer committee also looked into the
living conditions of children of women prisoners. The Committee observed that children of
women prisoners were callously placed in prisons in general except in a few central jails for
women where the childcare was satisfactory. However, there is paucity of literature and
empirical data on the problem of children of women prisoners living in jails.

A good number of studies have been undertaken on female criminality. Ahuja (1969),
Kawale (1982), Rani (1983). Nagla (1982), Bhanot and Mishra (1980) etc. have analysed social
back ground of female offenders. However, B.N. Chattoraj (2000) is the only person who has
conducted a detailed study on young children of women prisoners. A few committees such
as Mullah Committee and Iyer Committee also observed the living status of women
prisoners and their dependent young children living with them in jails.

Profile of Women Prisoners:

The women offenders are mainly from middle age group (57.5 percent women in age
group of 26-45 years). They generally belong to Schedules Castes (37.73 percent) of Hindu
religion (85.86 percent). Women offenders are from agricultural based families (52.85
percent). While 36.36 percent woman reported that their economy is predominantly based on
labour. Most of the women are from rural background (65.32 percent) and are married (74.75
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percent). Prior to jail, 64.98 percent women were housewives. Interestingly, 55.56 percent
women offenders are illiterate while one fourth women are literate. Even the educational
level of their husband was reported to be poor (34.68 percent illiterate and 23.57 percent
literates). Their economy is predominantly agricultural one and therefore they belong to low
income group of families. The family behaviour towards them also reveals that they are in
constantly under mental stress leading towards tense life. Most of the women offenders were
arrested for the case of dowry deaths (46.42 percent). Again, out of totals offenders of dowry
deaths reported, 39.73 percent women offenders were belonging to Scheduled Caste.

Children of Women Prisoners:

In 1997, 885 young children were found living with their mothers in jails. Out of total
such children most of the children belonging to U.P., M.P., A.P., Maharastra, Bihar and Delhi.
More than three fourths mothers of children were under trials of the total children living in
jails with their mothers, 58.3 percent were males and 41.8 percent were females. Out of total
children, 30 percent children were from general castes while rest were belonging to
backward castes. Again most of the children were belonging to middle aged mothers and
low socio-economic profile of society. The children were facing problems related to food,
nutrition, health, care, education and recreation. All India Committee on Jail Reforms (1980-
83) popularly known as Justice Mullah Committee has observed the pathetic conditions of
young children living in jails with their mothers.

Policy Recommendations:

Before sending a women who is at her advance stage of pregnancy or lactating or is being

accompanied with her young child to a jail, concerned authorities should ensure that

whether jail has basic minimum facilities of health, recreation, accommodation and
nutrition to care child and mother. In case, such facilities are not available in the jail,
concrete efforts to avail such facilities should be made by jail authorities.

The children must be separated from such a state of living, which is harmful for

development of children.

The women prisoners should be accommodated in a separate barrack and incase separate

barrack is not existing in the jail, the primary consideration should be that the barrack is

not overcrowded and children of women prisoners get sufficient space for
accommodation and their movement.

— The young children along with their mothers should be provided separate food, and
nutrition. The food of kids may be supplemented by reasonable quantity of milk,
fruits, sweets, baby food and other nutrition components as recommended by
hospital doctors. During the illness of

— child, suitable food as prescribed by doctors should be made available to them.

e Children of women prisoners may be provided adequate clothes, bed sheets and other
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necessary materials for maintenance. Women prisoners should also be provided adequate
quantity of clothes, bed sheets, bedding, sanitary napkins, soap, detergents, oil etc. for
maintenance.
In case of serious illness of the mother of young child, jail authorities immediately make
alternative arrangement for care of child.
Basic facilities like creche, Aganwadi centre, primary education centre, recreation etc.
should be ensured in each jail. If not possible, at least proper arrangement for such
facilities may be ensured through involvement of local reputed NGO'’s and government
officials.
Women prisoners should be provided adequate learning materials such as books,
exercise books copies, pencils, slates, etc. so that they may be educationally empowered.
Moreover, women prisoners should be imparted professional education, training and
entrepreneurial skills for their proper rehabilitation. This type of arrangement may be
ensured through strengthening, encouraging and supporting local NGO's.
— Women prisoners may be exempted imprisonment. Moreover, women prisoners
above the age of 65 years
— should be curtailed imprisonment and released them to live peacefully in the society.
Women prisoners engaged in work programme should be provided their due wages and
honorarium so that their motivation for rehabilitation programmes may be sustained.
Diversified recreational programmes should be made available to the children of
different age groups. Play grounds, materials for indoor games and sports may be
ensured by jail authorities. Again, jail authorities should arrange for site seeing in the

organized festivals, fairs, and recreational events such as folk dances, songs theatre etc.

Jail authorities may also organize programmes of recreation and spiritual theme.

In order to encourage the work culture among women prisoners, it is necessary that

every jail where children are living with their mothers should have a creche with proper

staff.

Prison administration has to be made more sensitive and responsive to the problems of

the children of women prisoners. The jails should be provided sufficient resources to

ensure that care, nourishment, protection, welfare and development of young children

living with their mothers in jails.

o The jail staff should be provided training and orientation for coping up new changes
and proper care and welfare

o of women prisoners along with their young children living with them in jails.

Some fund should specifically be earmarked for the welfare of the children of women

prisoners in the beginning of the year and utilized for the purpose, even if young

children are not living in jail and funds are not utilized for that financial year such funds

may be deposited as a emergency fund that may be utilized for the welfare of children of

women prisoners at the need of hour.
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The Juvenile Justice Act also needs to be amended and young children of women prisoners
may be included in the Act so that these neglected children can derive benefits of the Act for
their care, protection, development and rehabilitation.

Current Statistics on Women Prisoners
Source: Prison Statistics, NCRB 2012

e A total of 344 women convicts with their 382 children and 1,226 women
undertrials with their 1,397 children were lodged in various prisons in the
country at the end of 2012.

The proportion of undertrial female inmates to total inmates was observed as
4.6%.
Women jails exclusively for women prisoners exist only in 13 States/UTs

A total of 414 convicts including 13 females lodged in different jails of the

country were serving capital punishment at the end of the year 2012.

A total of 69,133 convicts including 2,787 women accounting for 54.1% of total
convicts in the country were undergoing sentences for life imprisonment at the
end of the year 2012.

A total of 55 deaths of female inmates were reported during 2012, wherein 8
deaths were suicidal in nature reported during the year 2012.

Female inmates are between the age group of:

30 - 50 years: 8058 (49.5%),

18-30 years: 5243 (32.3%),

50 years and above: 2959 (18.2%),

16-18 years: 13 (0.1%).
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Section I:

STATUTORY PROVISIONS
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WOMEN IN CUSTODY

CONSTITUTION OF INDIA

Article 15 - Prohibition of discrimination on grounds of religion, race, caste, sex or place of

birth:

(3) Nothing in this article shall prevent the State from making any special provision for

women and children.
Article 51A - Fundamental Duties

(e) to promote harmony and the spirit of common brotherhood amongst all the people of
India transcending religious, linguistic and regional or sectional diversities; to renounce

practices derogatory to the dignity of women;

Article 243D - Reservation of seats in the Panchyats

(2) Not less than one-third of the total number of seats reserved under clause (1) shall be
reserved for women belonging to the Scheduled Castes or, as the case may be, the Scheduled

Tribes.

(3) Not less than one-third (including the number of seats reserved for women belonging to
the Scheduled Castes and the Scheduled Tribes) of the total number of seats to be filled by
direct election in every Panchayat shall be reserved for women and such seats may be

allotted by rotation to different constituencies in a Panchayat.

(4) The offices of the Chairpersons in the Panchayats at the village or any other level shall be
reserved for the Scheduled Castes, the Scheduled Tribes and women in such manner as the

Legislature of a State may, by law, provide:

Provided that the number of offices of Chairpersons reserved for the Scheduled Castes and

the Scheduled Tribes in the Panchayats at each level in any State shall bear, as nearly as may
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be, the same proportion to the total number of such offices in the Panchayats at each level as
the population of the Scheduled Castes in the State or of the Scheduled Tribes in the State

bears to the total population of the State:

Provided further that not less than one-third of the total number of offices of Chairpersons in

the Panchayats at each level shall be reserved for women:

Provided also that the number of offices reserved under this clause shall be allotted by

rotation to different Panchayats at each level

(5) The reservation of seats under clauses (1) and (2) and the reservation of offices of
Chairpersons (other than the reservation for women) under clause (4) shall cease to have

effect on the expiration of the period specified in article 334.

Article 243 T: Reservation of seats in the municipalities

(2) Not less than one-third of the total number of seats reserved under clause (1) shall be
reserved for women belonging to the Scheduled Castes or, as the case may be, the Scheduled

Tribes.

(3) Not less than one-third (including the number of seats reserved for women belonging to
the Scheduled Castes and the Scheduled Tribes) of the total number of seats to be filled by
direct election in every Municipality shall be reserved for women and such seats may be

allotted by rotation to different constituencies in a Municipality.

(4) The offices of Chairpersons in the Municipalities shall be reserved for the Scheduled

Castes, the Scheduled Tribes and women in such manner as the Legislature of a State may,

by law, provide.

(5) The reservation of seats under clauses (1) and (2) and the reservation of offices of
Chairpersons (other than the reservation for women) under clause (4) shall cease to have

effect on the expiration of the period specified in article 334.
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Article 21A - Right to Education

The State shall provide free and compulsory education to all children of the age of six to

fourteen years in such manner as the State may, by law, determine.]

Article 24 - Prohibition of employment of children in factories, etc

No child below the age of fourteen years shall be employed to work in any factory or mine or

engaged in any other hazardous employment.

Article 39- Certain principles of policy to be followed by the State
The State shall, in particular, direct its policy towards securing —

(@) That the citizens, men and women equally, have the right to an adequate means of

livelihood;
(d) That there is equal pay for equal work for both men and women;

(e) that the health and strength of workers, men and women, and the tender age of children

are not abused and that citizens are not forced by economic necessity to enter avocations

unsuited to their age or strength;

(f) That children are given opportunities and facilities to develop in a healthy manner and in
conditions of freedom and dignity and that childhood and youth are protected against

exploitation and against moral and material abandonment.

Article 42 - Provision for just and humane conditions of work and maternity relief

The State shall make provision for securing just and humane conditions of work and for

maternity relief.
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Article 45 - Provision for free and compulsory education for children

The State shall endeavor to provide, within a period of ten years from the commencement of
this Constitution, for free and compulsory education for all children until they complete the

age of fourteen years.

Article 47 - Duty of the State to raise the level of nutrition and the standard of living and

to improve public health

The State shall regard the raising of the level of nutrition and the standard of living of its
people and the improvement of public health as among its primary duties and, in particular,
the State shall endeavor to bring about prohibition of the consumption except for medicinal

purposes of intoxicating drinks and of drugs which are injurious to health.

Article 51A- It shall be the duty of every citizen of India

(e) to promote harmony and the spirit of common brotherhood amongst all the people of
India transcending religious, linguistic and regional or sectional diversities; to renounce

practices derogatory to the dignity of women;

(k) Who is a parent or guardian to provide opportunities for education to his child or, as the

case may be, ward between the age of six and fourteen years.

Article 350A - Facilities for instruction in mother-tongue at primary stage

It shall be the endeavor of every State and of every local authority within the State to provide
adequate facilities for instruction in the mother-tongue at the primary stage of education to
children belonging to linguistic minority groups; and the President may issue such directions

to any State as he considers necessary or proper for securing the provision of such facilities.
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THE CODE OF CRIMINAL PROCEDURE, 1973

Section - 47: Search of place entered by person sought to be arrested:

(2) If ingress to such place cannot be obtained under sub-section (1), it shall be lawful in any
case for a person acting under a warrant and in any case in which a warrant may issue, but
cannot be obtained without affording the person to be arrested an opportunity of escape, for
a police officer to enter such place and search therein, and in order to effect an entrance into
such place, to break open any outer or inner door or window of any house or place, whether
that of the person to be arrested or of any other person, if after notification of his authority
and purposes, and demand of admittance duly made, he cannot otherwise obtain

admittance:

Provided that, if any such place is an apartment in the actual occupancy of a female (not
being the person to be arrested) who, according to custom, does not appear in public, such
person or police officer shall, before entering such apartment, give notice to such female that
she is at liberty to withdraw and shall afford her every reasonable facility for withdrawing,

and may then break open the apartment and enter it.

Section 51 - Search of arrested persons:

(2) Whenever it is necessary to cause a female to be searched, the search shall be made by

another female with strict regard to decency.

Section 53 - Examination of accused by medical practitioner at the request of police

officer:

(2) Whenever the person of a female is to be examined under this section, the examination

shall be made only by, or under the supervision of, a female registered medical practitioner.
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Section 98 - Power to compel restoration of abducted females

Upon complaint made on oath of the abduction or unlawful detention of a woman, or a
female child under the age of eighteen years, for any unlawful purpose, a District Magistrate,
Sub-divisional Magistrate or Magistrate of the first class may make an order for the
immediate restoration of such woman to her liberty, or of such female child to her husband,
parent, guardian or other person having the lawful charge or such child, and may compel

compliance with such order, using such force as may be necessary.

Section 100 - Persons in charge of closed place to allow search:

(3) Where any person in or about such place is reasonably suspected of concealing about his
person any article for which search should be made, such person may be searched and if
such person is a woman, the search shall be made by another woman with strict regard to

decency.

Section 160 - Police Officer's power to require attendance of witnesses

(1) Any police officer making an investigation under this Chapter may, by order in writing,

require the attendance before himself of any person being within the limits of his own or any

adjoining station who, from the information given or otherwise, appears to be acquainted

with the facts and circumstances of the case; and such person shall attend as so required:

Provided that no male person under the age of fifteen years or above the age of sixty five
years or woman or a mentally or physically disabled person shall be required to attend at

any place other than the place in which such male person or woman resides.

Section 164 A - Medical examination of the victim of rape

(1) Where, during the stage when an offence of committing rape or attempt to commit rape is

under investigation, it is proposed to get the person of the woman with whom rape is alleged
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or attempted to have been committed or attempted, examined by a medical expert, such
examination shall be conducted by a registered medical practitioner employed in a hospital
run by the Government or a local authority and in the absence of a such a practitioner, by
any other registered medical practitioner, with the consent of such woman or of a person
competent to give such consent on her behalf and such woman shall be sent to such
registered medical practitioner within twenty-four hours from the time of receiving the

information relating to the commission of such offence.

(2) The registered medical practitioner, to whom such woman is sent shall, without delay,
examine her and prepare a report of his examination giving the following particulars,

namely:-

(I) the name and address of the woman and of the person by whom she was brought;
(IT) the age of the woman;

(III) the description of material taken from the person of the woman for DNA profiling;
(IV) marks of injury, if any, on the person of the woman;

(V) general mental condition of the woman; and

(VI) other material particulars in reasonable detail.

(3) The report shall state precisely the reasons for each conclusion arrived at.

(4) The report shall specifically record that the consent of the woman or of the person

competent to give such consent on her behalf to such examination had been obtained.

(5) The exact time of commencement and completion of the examination shall also be noted

in the report.

(6) The registered medical practitioner shall, without delay forward the report to the
investigation officer who shall forward it to the Magistrate referred to in section 173 as part

of the documents referred to in clause (a) of sub-section (5) of that section.
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(7) Nothing in this section shall be construed as rendering lawful any examination without

the consent of the woman or of any person competent to give such consent on her behalf.

Explanation. - For the purposes of this section, “examination” and “registered medical

practitioner” shall have the same meanings as in section 53’

Section 167 - Procedure when investigation cannot be completed in twenty four hours

(2) Provided further that in case of a woman under eighteen years of age, the detention shall

be authorized to be in the custody of a remand home or recognized social institution.

Section 174 - Police to inquire and report on suicide, etc
(3) When—
(i) The case involves suicide by a woman within seven years of her marriage; or

(ii) The case relates to the death of a woman within seven years of her marriage in any
circumstances raising a reasonable suspicion that some other person committed an offence in

relation to such woman; or

(iif) The case relates to the death of a woman within seven years of her marriage and any

relative of the woman has made a request in this behalf; or
(iv) There is any doubt regarding the cause of death; or

(v) The police officer for any other reason considers it expedient so to do, he shall, subject to

such rules as the State Government may prescribe in this behalf, forward the body, with a

view to its being examined, to the nearest Civil Surgeon, or other qualified medical man

appointed in this behalf by the State Government, if the state of the weather and the distance
admit of its being so forwarded without risk of such putrefaction on the road as would

render such examination useless.
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Section 198 - Prosecution for offences against marriage

(1) No Court shall take cognizance of an offence punishable under Chapter XX of the Indian
Penal Code (45 of 1860) except upon a complaint made by some person aggrieved by the

offence:
Provided that —

(a) where such person is under the age of eighteen years, or is an idiot or a lunatic, or is from
sickness or infirmity unable to make a complaint, or is a woman who, according to the local
customs and manners, ought not to be compelled to appear in public, some other person

may, with the leave of the Court, make a complaint on his or her behalf;

Section 360 - Order to release on probation of good conduct or after admonition

1) When any person not under twenty-one years of age is convicted of an offence punishable

with fine only or with imprisonment for a term of seven years or less, or when any person

under twenty-one years of age or any woman is convicted of an offence not punishable with

death or imprisonment for life, and no previous conviction is proved against the offender, if
it appears to the Court before which he is convicted, regard being had to the age, character or
antecedents of the offender, and to the circumstances in which the offence was committed,
that it is expedient that the offender should be released on probation of good conduct, the
Court may, instead of sentencing him at once to any punishment, direct that he be released
on his entering into a bond, with or without sureties, to appear and receive sentence when
called upon during such period (not exceeding three years) as the Court may direct and in

the meantime to keep the peace and be of good behavior:

Section 416 - Postponement of capital sentence on pregnant woman

If a woman sentenced to death is found to be pregnant, the High Court shall commute the

sentence to imprisonment for life.
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Section 437 - When bail may be taken in case of non-bailable offence

(1) When any person accused of, or suspected of, the commission of any non-bailable offence
is arrested or detained without warrant by an officer in charge of a police station or appears
or is brought before a Court other than the High Court or Court of Session, he may be

released on bail, but—

(i) Such person shall not be so released if there appear reasonable grounds for believing that

he has been guilty of an offence punishable with death or imprisonment for life;

(ii) Such person shall not be so released if such offence is a cognizable offence and he had
been previously convicted of an offence punishable with death, imprisonment for life or
imprisonment for seven years or more, or he had been previously convicted on two or more
occasions of a non-bailable and cognizable offence punishable with imprisonment for three

years or more but not less than seven years:

Provided that the Court may direct that a person referred to in clause (i) or clause (ii) be
released on bail if such person is under the age of sixteen years or is a woman or is sick or

infirm

Section 27 - Jurisdiction in the case of juveniles

Any offence not punishable with death or imprisonment for life, committed by any person
who at the date when he appears or is brought before the Court is under the age of sixteen
years, may be tried by the Court of a Chief Judicial Magistrate, or by any Court specially
empowered under the Children Act, 1960 (60 of 1960), or any other law for the time being in

force providing for the treatment, training and rehabilitation of youthful offenders.

CHAPTER IX - ORDER FOR MAINTENANCE OF WIVES, CHILDREN AND PARENTS
Section 125 - Order for maintenance of wives, children and parents,

(1) If any person having sufficient means neglects or refuses to maintain —
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(a) His wife, unable to maintain herself, or

(b) His legitimate or illegitimate minor child, whether married or not, unable to maintain

itself, or

(c) His legitimate or illegitimate child (not being a married daughter) who has attained
majority, where such child is, by reason of any physical or mental abnormality or injury

unable to maintain itself, or
(d) His father or mother, unable to maintain himself or herself,

A Magistrate of the first class may, upon proof of such neglect or refusal, orders such person
to make a monthly allowance for the maintenance of his wife or such child, father or mother,
at such monthly rate, as such magistrate thinks fit, and to pay the same to such person as the

Magistrate may from time to time direct:
Provided that the Magistrate may order the father of a minor female child referred to in

clause (b) to make such allowance, until she attains her majority, if the Magistrate is satisfied

that the husband of such minor female child, if married, is not possessed of sufficient means.

Provided further that the magistrate may, during the pendency of the proceeding regarding

monthly allowance for the maintenance under this sub-section, order such person to make a

monthly allowance for the interim maintenance of his wife or such child, father or mother,

and the expenses of such proceedings which the magistrate considers reasonable, and to pay

the same to such person as the magistrate from time to time direct:

Provided also that an application of the monthly allowance for the interim maintenance and
expenses for proceeding under the second proviso shall, as far as possible, be disposed of

within sixty days from the date of the service of the notice of application to such person
Explanation—For the purposes of this Chapter —
(@) "Minor" means a person who, under the provisions of the Indian Majority Act, 1875

(9 of 1875) is deemed not to have attained his majority;
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(b) "Wife" includes a woman who has been divorced by, or has obtained a divorce from, her

husband and has not remarried

(2) Any such allowance for the maintenance or interim maintenance and expenses for
proceeding shall be payable from the date of the order, or, if so ordered, from the date of the
application for maintenance or interim maintenance and expenses of proceed ng, as the case

may be.

(3) If any person so ordered fails without sufficient cause to comply with the order, any such
Magistrate may, for every breach of the order, issue a warrant for levying the amount due in
the manner provided for levying fines, and may sentence such person, for the whole, or any
port of each month's allowance for the maintenance or the interim maintenance and expenses
of proceeding, as the case may be, remaining unpaid after the execution of the warrant, to

imprisonment for a term which may extend to one month or until payment if sooner made:

Provided that no warrant shall be issued for the recovery of any amount due under this
section unless application be made to the Court to levy such amount within a period of one

year from the date on which it became due:

Provided further that if such person offers to maintain his wife on condition of her living

with him, and she refuses to live with him, such Magistrate may consider any grounds of

refusal stated by her, and may make an order under this section notwithstanding such offer,

if he is satisfied that there is just ground for so doing

Explanation—If a husband has contracted marriage with another woman or keeps a mistress,

it shall be considered to be just ground for his wife's refusal to live with him

(4) No wife shall be entitled to receive an allowance for the maintenance or the interim
maintenance and expenses of proceeding, as the case may be, from her husband under this
section if she is living in adultery, or if, without any sufficient reason, she refuses to live with

her, husband, or if they are living separately by mutual consent

(5) On proof that any wife in whose favor an order has been made under this section is living
in adultery, or that without sufficient reason she refuses to live with her husband, or that

they are living separately by mutual consent, the Magistrate shall cancel the order
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Section 126 - Procedure

(1) Proceedings under section 125 may be taken against any person in any district —
(a) Where he is, or

(b) Where he or his wife resides, or

(c) Where he last resided with his wife, or as the case may be, with the mother of the

illegitimate child

(2) All evidence to such proceedings shall be taken in the presence of the person against
whom an order for payment of maintenance is proposed to be made, or, when his personal
attendance is dispensed with in the presence of his pleader, and shall be recorded in the

manner prescribed for summons-cases:

Provided that if the Magistrate is satisfied that the person against whom an order for
payment of maintenance is proposed to be made is willfully avoiding service, or willfully
neglecting to attend the Court, the Magistrate may proceed to hear and determine the case ex

parte and any order so made may be set aside for good cause shown on an application made

within three months from the date thereof subject to such terms including terms as to

payment of costs to the opposite party as the Magistrate may think just and proper

(3) The Court in dealing with applications under section 125 shall have power to make such

order as to costs as may be just

Section 127 - Alteration in allowance

(1) On proof of a change in the circumstances of any person, receiving, under section 125 a
monthly allowance for the maintenance or interim maintenance, or ordered under the same
section to pay a monthly allowance for the maintenance, or interim mainte ance, to his wife,
child, father or mother, as the case may be, the Magistrate may make such alteration, as he
thinks fit, in the allowance for the maintenance or the interim maintenance, as the case may
be."; (ii) in sub-section (3), in clause (c), for the word "maintenance", the words "maintenance

or interim maintenance, as the case may be.
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(2) Where it appears to the Magistrate that, in consequence of any decision of a competent
civil Court, any order made under section 125 should be cancelled or varied, he shall cancel

the order or, as the case may be, vary the same accordingly.

(3) Where any order has been made under section 125 in favour of a woman who has been
divorced by, or has obtained a divorce from, her husband, the Magistrate shall, if he is

satisfied that—

(a) The woman has, after the date of such divorce, remarried, cancel such order as from the

date of her remarriage;

(b) The woman has been divorced by her husband and that she has received, whether before
or after the date of the said order, the whole of the sum which, under any customary or

personal law applicable to the parties, was payable on such divorce, cancel such order —

(i) In the case where such sum was paid before such order, from the date on which such

order was made,

(if) In any other case, from the date of expiry of the period, if any, for which maintenance has

been actually paid by the husband to the woman;

(c) The woman has obtained a divorce from her husband and that she had voluntarily
surrendered her rights to maintenance or interim maintenance after her divorce, cancel the

order from the date thereof

(4) At the time of making any decree for the recovery of any maintenance or dowry by any

person, to whom a monthly allowance for the maintenance and interim maintenance or any

of them has been ordered to be paid under section 125, the civil Court shall take into account
the sum which has been paid to, or recovered by, such person as monthly allowance for the
maintenance and interim maintenance or any of them, as the case may be, in pursuance of

the said order
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Section 361 - Special reasons to be recorded in certain cases

(b) A youthful offender under the Children Act, 1960 (60 of 1960), or any other law for the
time being in force for the treatment, training or rehabilitation of youthful offenders, but has

not done so, it shall record in its judgment the special reasons for not having done so.

THE PROBATION OF OFFENDERS ACT, 1958

Section 6 - Restrictions on imprisonment of offenders under twenty-one years of age

(1) When any person under twenty-one years of age is found guilty of having committed an
offence punishable with imprisonment (but not with imprisonment for life), the court by
which the person is found guilty shall not sentence him to imprisonment unless it is satisfied
that, having regard to the circumstances of the case including the nature of the offence and
the character of the offender, it would not be desirable to deal with him under section 3 or
section 4, and if the court passes any sentence of imprisonment on the offender, it shall

record its reasons for doing so.

(2) For the purpose of satisfying itself whether it would not be desirable to deal under section
3 or section 4 with an offender referred to in sub-section (1) the court shall call for a report
from the probation officer and consider the report, if any, and any other information

available to it relating to the character and physical and mental condition of the offender.

LEGAL SERVICES AUTHORITY ACT, 1987

Section 4 - Functions of the Central Authority

(m) Make special efforts to enlist the support of voluntary social welfare institutions working

at the grass-root level, particularly among the Scheduled Castes and the Scheduled Tribes,

women and rural and urban labor;

Section 12 - Criteria for giving legal services
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Every person who has to file or defend a case shall be entitled to legal services under this Act

if that person is--

(c) A woman or a child

(g) in custody, including custody in a protective home within the meaning of clause (g) of

section 2 of the Immoral Traffic (Prevention) Act, 1956, or in a Juvenile home within the

meaning of clause (j) of section 2 of the Juvenile Justice Act, 1986, or in a psychiatric hospital

or psychiatric nursing home within the meaning of clause (g) of section 2 of the Mental

Health Act, 1987;

THE SCHEDULED CASTES AND THE SCHEDULED TRIBES (PREVENTION OF
ATROCITIES) ACT, 1989

Section 3 - Punishment for offences of Tribe, - atrocities

(xi) Assaults or uses force to any woman belonging to a Scheduled Caste or a Scheduled

Tribe with intent to dishonor or outrage her modesty;

(xii) being in a position to dominate the will of a woman belonging to a Scheduled Caste or a
Scheduled Tribe and uses that position to exploit her sexually to which she would not have

otherwise agreed;
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THE IMMORAL TRAFFIC (PREVENTION) ACT, 1956

Section 10-A - Detention in a corrective institution
(1) Where, —
(a) A female offender is found guilty of an offence under Section 7, and

(b) the character, state of health and mental condition of the offender and the other
circumstances of the case are such that it is expedient that she should be subject to detention
for such term and such instruction and discipline as are conducive to her correction, it shall
be lawful for the court to pass, in lieu of a sentence of imprisonment, an order for detention
in a corrective institution for such term, not being less than two years and not being more

than seven years, as the court thinks fit:

Provided that before passing such an order, —

(i) the court shall give an opportunity to the offender to be heard and shall also consider any
representation which the offender may make to the court as to the suitability of the case for
treatment in such an institution, as also the report of the Probation Officer appointed under

the Probation of Offender Act, 1958; and

(if) The court shall record that it is satisfied that the character, state of health and mental
condition of the offender and the other circumstances of the case are such that the offender is

likely to benefit by such instruction and discipline as aforesaid.

(2) Subject to the provisions of sub-section (3), the provisions of the Code of Criminal
Procedure, 1973, relating to appeal, reference and revision, and of the Limitation Act, 1963 as
to the period within which an appeal shall be filed, shall apply in relation to an order of
detention under sub-section (1) as if the order had been a sentence of imprisonment for the

same period as the period for which the detention was ordered.

(3) Subject to such rules as may be made in this behalf, the State Government or authority
authorized in this behalf may, at any time after the expiration of six months from the date of

an order for detention in a corrective institution, if it is satisfied that there is a reasonable

Draft - for private circulation only




probability that the offender will lead a useful and industrious life, discharge her from such
an institution, without condition or with such conditions as may be considered fit, and grant

her a written license in such form as may be prescribed.

(4) The conditions on which an order is discharged under sub-section (3), may include
requirements relating to residence of the offender and supervision over the offenders

activities and movements.

INDIAN EVIDENCE ACT, 1872

Section 113A - Presumption as to abetment of suicide by a married woman

When the question is whether the commission of suicide by a woman had been abetted by

her husband or any relative of her husband and it is shown that she had committed suicide
within a period of seven years from the date of her marriage and that her husband or such
relative of her husband had subjected her to cruelty, the court may presume, having regard
to all the other circumstance s of the case, that such suicide had been abetted by her husband

or by such relative of her husband.

Explanation - For the purposes of this section, "cruelty" shall have the same meaning as in

section 498 A of the Indian Panel Code (45 of 1860).

Section - 113B - Presumption as to dowry death

When the question is whether a person has committed the dowry death of a woman and it is
shown that soon before her death such woman had been subjected by such person to cruelty
or harassment for, or in connection with, any demand for dowry, the Court shall presume

that such person had caused the dowry death.

Explanation - For the purposes of this section, "dowry death" shall have the same meaning as

in section 304B of the Indian Penal Code (45 of 1860)

Section 114 A - Presumption as to absence of consent in certain prosecutions for rape
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In a prosecution for rape under clause (a) or clause (b) or clause (c) or clause (d) or clause (e)
or clause (g) of sub-section (2) or section 376 of the Indian Penal Code, (45 of 1860) where
sexual intercourse by the accused is proved and the question is whether it was without the
consent of the woman alleged to have been raped and she states in her evidence before the

Court that she did not consent, the Court shall presume that she did not consent.

INDIAN PENAL CODE, 1860

Section 82 - Act of a child under seven years of age

Nothing is an offence which is done by a child under seven years of age.

Section 83 - Act of a child above seven and under twelve of immature understanding

Nothing is an offence which is done by a child above seven years of age and under twelve,
who has not attained sufficient maturity of understanding to judge of the nature and

consequences of his conduct on that occasion.

Section 376A - Sexual intercourse by public servant with a woman in his custody

Whoever, being a public servant, takes advantage of his official position and induces or

seduces a woman, who is in his custody as such public servant or in the custody of a public

servant subordinate to him, to have sexual intercourse with him, such sexual intercourse not
amounting to the offence of sexual assault, shall be punished with imprisonment of either
description for a term which shall not be less than five years and which may extend to ten

years and shall also be liable to fine.

Explanation: “Sexual intercourse” in this section and sections 376B and 376C shall mean any
of the acts mentioned in clauses (a) to (e) of section 375. Explanation to section 375 shall also

be applicable.”

Section 376B - Sexual intercourse by superintendent of jail, remand home, etc
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Whoever, being the superintendent or manager of a jail, remand home or other place of
custody established by or under any law for the time being in force or of a women’s or
children's institution takes advantage of his her official position and induces or seduces any
inmate of such jail, remand home, place or institution to have sexual intercourse with
him/her, such sexual intercourse not amounting to the offence of sexual assault, shall be

punished with imprisonment of either description for a term which shall not be less than five

years and which may extend to ten years shall also be liable to fine.

Explanation 1 - “Superintendent” in relation to a jail, remand home or other place of custody
or a women’s or children’s institution includes a person holding any other office in such jail,
remand home, place or institution by virtue of which he/she can exercise any authority or

control over its inmates.

Explanation 2 - The expression “Women’s or children’s institution” shall have the same

meaning as in Explanation 2 to sub-section (2) of section 376.

Laws Related to Women:

WOMEN-SPECIFIC LEGISLATIONS

The Immoral Traffic (Prevention) Act, 1956

The Dowry Prohibition Act, 1961 (28 of 1961) (Amended in 1986)

The Indecent Representation of Women (Prohibition) Act, 1986

The Commission of Sati (Prevention) Act, 1987 (3 of 1988)

Protection of Women from Domestic Violence Act, 2005

The Sexual Harassment of Women at Workplace (PREVENTION, PROHIBITION and
REDRESSAL) Act, 2013
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WOMEN-RELATED LEGISLATIONS

The Indian Penal Code,1860
The Indian Evidence Act, 1872
The Indian Christian Marriage Act, 1872 (15 of 1872)
The Married Women’s Property Act, 1874 (3 of 1874)
The Guardians and Wards Act,1890
The Workmen’s Compensation Act, 1923
The Trade Unions Act 1926
The Child Marriage Restraint Act, 1929 (19 of 1929)
The Payments of Wages Act, 1936

. The Payments of Wages (Procedure) Act, 1937

. The Muslim Personal Law (Shariat) Application Act, 1937
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. Employers Liabilities Act 1938
. The Minimum Wages Act, 1948

[
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. The Employees’ State Insurance Act,1948

. The Factories Act, 1948

. The Minimum Wages Act, 1950

. The Plantation Labour Act, 1951 (amended by Acts Nos. 42 of 1953, 34 of 1960, 53
0f1961, 58 of 1981and 61 of 1986)

. The Cinematograph Act, 1952

. The Mines Act 1952

. The Special Marriage Act, 1954

. The Protection of Civil Rights Act 1955

. The Hindu Marriage Act, 1955 (28 of 1989)

. The Hindu Adoptions & Maintenance Act, 1956

. The Hindu Minority & Guardianship Act, 1956

. The Hindu Succession Act, 1956

. The Maternity Benefit Act, 1961 (53 of 1961)

. The Beedi & Cigar Workers (Conditions of Employment) Act, 1966

. The Foreign Marriage Act, 1969 (33 of 1969)

. The Indian Divorce Act, 1969 (4 of 1969)
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. The Contract Labour (Regulation & Abolition) Act, 1970

. The Medical Termination of Pregnancy Act, 1971 (34 of 1971)

. Code of Criminal Procedure, 1973

. The Equal Remuneration Act, 1976

. The Bonded Labour System (Abolition) Act, 1979

. The Inter-State Migrant Workmen (Regulation of Employment and Conditions of
Service) Act, 1979

. The Family Courts Act, 1984

. The Muslim women Protection of Rights on Dowry Act 1986

. Mental Health Act, 1987

. National Commission for Women Act, 1990 (20 of 1990)

. The Protection of Human Rights Act, 1993 [As amended by the Protection of Human
Rights (Amendment) Act, 2006-No. 43 of 2006]

. Juvenile Justice Act, 2000

. The Child Labour (Prohibition & Regulation) Act

. The Pre-Natal Diagnostic Techniques (Regulation and Prevention of misuse) Act 1994
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queRy fear T § Mdert wE Wnt § @ e [ 4] querw @
3T HITETH o €9 U LRI T HR

437. JTSTHATT U hi FIM | el STHFA ¢t ST Gehil-

(1) I I Afe 0 0 JIHEECT oTuy &t AT & ar s T |23
¢ fh ST oo oruvty foram ®, qferd oM & wrEnyeR IfeRrt g
anue & for finwar o fieg fwan =T @ o1 S=0 =mame™ oter avH
e ¥ e =maeE & wwet gR g § 91 S W R A 9 S
W SISl Uehal & Teheg--

(i) afg g favam & & fau sfem onar udia g1 € iR tor =afem oy
AT ISHAT FHRIAE § IUSHT U T St & 9 36 WER & rEn
ST

(i) afs AU Y HIF AT U § R VAT e G IMSitET T
IT O a6 O W AT & e W gUSHy feRdr vty & few uge

fwfag forem mem 21 a1 g [d9 o @ SR otfue & fohg W o @
IR i Efy & e W STy fRdt Wag uuyg ] & faw = =@
3TfireR STl WX U SuTHg Twam Tar & A 9% 39 YR T Big S
W e g% TRw 2 wawm fE @ue (i) @ ave (i) § ffde =t
THUd W Big Tear W afy twr wfea dicle od @ R0 Y R § AT g
it a1 hig W o e safeq g

YRAIE Iug Higdar, 1860

376%. Uifgar i g o1 oA faegavial S9m i & & fow g3-- &
T, TRT 376 ht SULNRT (1) IT SULURT (2) & 30E(F SUSHI g UL
#IaT § 3 W oy & IR U wi arfq ugemar € fwd =t @ 9w
I B Wt & a1 Tk wRUT S ©i st I91T oFaR faregavitel & sl &,
9% Ut arafy & weR wNaw ¥, fauw! safy e af ¥ &ww & & g

Draft - for private circulation only




fohg S aTSita A e & & "W, e 39 =feq & 9w wied
Strertentet o forg srrame e1fata ghm, o1 gaggs § Sfea fear smom
376W@. Ufd NI TU- Ueht @ AT YAGRIOT & SR HeM -- S g, 1Ot
Ut & WA, S YU it TE W oTefi AT T, YU E Wl T, SHE
gmfa & fom fgm wam, 98 et °§ | fedt wife & wrew 9 e
afyr &Y o ¥ kW skt TEl eNT g W WA 99 dek g1 & e, |feq
feran smom e S @ ot g gm

TR |@rea rfaf=m, 1872

113%, et foanfen &t g0 3eiee & TERUT & R § SUURUN-TE Y9
Iz ¢ T et &t g7 aoTeem @1 I SHah Ufd A IHSk Uld AT I
ufd & fedl er gro guif@ foar e @ ofX a =il fomar mn € o
S v foare &t A ¥ 99 ¥ @ Ef & ofiev aneTeen W oft i
ag T Sus ufa o1 Sus ufd & U@ IeER A W& ufd @year @t ot A
e aHel st vt st uftfturfaar @t s ® TER g Aw SuEwuT oW
T foh Tt eeEen SHe ufd & T8 SeER gRT S &t T8 o

113-@. 99 T & a1 H IUYRT- W& v 98 ¢ fon Tt safem o famedt
it H GRS g W ¢ iR ag Ifia fe W ¥ fR oy % @ wd W@
sfead ¥ 229 i fordt Wi & folg o Sue Welw ¥ 3@ Wt & Wiy shyar
off o1 WA a7 foRam or @ IR 9g SUMRUT A foR U eafem 3 @ Rw
I aht e

WEHRIUT-30 8N & WalsHl & foe SR 9’ ol 9@l ared § S ad
JUS GiEar (1860 T 45) i &WT 304-T H &)

114%h, STET & fau wfqug oo o amfa & 9 89 & an o
SULYRUT-HRAT 2US Higar (1860 T 45) i &IRT 376 ol SULUNT (2) &

Gug (&), (@)(M)(T)(T), (F), (¥), (), (HA), (), (T), (3),
(), (¥) =& el s & Tt arfimiem o wigl erfugem grT Heq
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feram T Wit &1 rar @ % uee ug ¢ TR oRm ag 39wl s fewen I
o g arferem forar mar € o s wmfa &f & ot ot =maew Og
SUYIUT R foh SO gmfa & <1 ot

TETRIUT-30 9T | CDYR’’ A IRAT 9Ug Wigar (1860 T 45) @l &I
375 @& WUE () ¥ @Ug (9) ® gfufa &g s faua geml
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Section II:

TABLE OF JUDGEMENTS
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WOMEN IN CUSTODY

CUSTODIAL TORTURE

Bachiben Naranbha vs. State
of Gujarat

% (2007)3GLR191

% High Court of Gujarat

Can the Court in the absence
of any suitable punishment
award suitable
compensation to the
petitioner for violation of her
fundamental rights with
respect to custodial torture?

The Court observed that the
petitioner’s daughter was
kidnapped and brutally
beaten up by police officers
in the middle of the night ten
years ago which led her to
eventually commit suicide.
Since then the aged, poor
and hapless petitioner has
knocked on every door to
get justice. However, due to
the  ingenuity of the
respondents, the course of
investigation and
prosecution has been
massively thwarted.
Considering the loss, shock,
suffering and delay, the
court directed the State
Government to pay the
petitioner a compensation of
Rs. 1,50,000/-.

Rekha M. Kholkar vs. State of
Goa and Ors.

% 1995(4)BomCR263

% High Court of Bombay

Public Interest Litigation
was filed by the petitioner
who was taken to police
station on the charge of theft
and was molested and
beaten up by both male and
female police.

The Court held that all
Superintendents of
Government Hospitals
should issue such copies of
medical reports to the
detenus, undertrials and
prisoners in prison in cases
of police violence. It further
held that the provisions of
section  160(1) of the
Criminal Procedure Code
should be strictly followed
in cases of interrogation of
criminals.

Lok Adhikar Sangh vs. State
of Gujarat

% (1998)1GLR613

% High Court of Gujarat

Obiter Dicta: The Court held
that even where criminal
cases or departmental
enquiries  are  pending
against the police officials
who are alleged to have
committed violation of a
person's rights under Article
21 of the Constitution by
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resorting to unjustified or
mala fide actions and
imprisonment and/or
handcuffing of a person, the
Court can hold an inquiry
into such allegations for the
limited purpose of deciding
the matter in the domain of
public law and the Court can
direct the Government to
pay compensation to the
victim in a proceeding under
Article 226 of the
Constitution.

Christian Community
Welfare of India vs.
Government of Maharashtra

s 1995CriL]4223

% High Court of Bombay

Writ Petition was filed by
the petitioner who along
with her husband, brother
and two minor children was
detained illegally at night.
The petitioner was
humiliated and molested by
the police officers and her
husband was brutally beaten
up by the police officers
which subsequently led to
his death.

The Court directed that:
(i) The

Government
should
instructions
immediately  in
unequivocal and
unambiguous
terms to all
concerned that no
female person
shall be detained
or arrested
without the
presence of lady
constable and in
no case, after sun-
set and before
sun-rise;
The
Government
should make
proper provision
for female
detainee in
separate lock-ups
throughout  the
State of
Maharashtra;

State

issue

State

State of Maharashtra vs.

Chandraprakash Kewalchand

Jain

Whether the testimony of the
prosecutrix is inadmissible
in evidence as she was raped
by a police officer and may

The Court held that it must be
alive to and conscious of the
fact that it is dealing with the
evidence of a person who is
interested in the outcome of the
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% AIR1990SC658 said to harbor a grudge | charge leveled by her. Courts
against the office to falsely | must also realize that ordinarily

% Supreme Court of India | implicate him? a woman, more so a young girl,
will not stake her reputation by

leveling a  false charge
concerning her chastity. If a
police officer misuses his
authority and power while
dealing with a young helpless
girl aged about 19 or 20 years,
her conduct and behavior must
be judged in the backdrop of
the situation in which she was
placed. The court also held that
when a person in uniform
commits such a serious crime of
rape on a young girl in her late
teens, the punishment must in
such cases be exemplary.
P. Pugalenthi vs. State of Obiter Dicta: Under Section 23
Tamil Nadu of the Prisons Act, the prisoners
who have been appointed as
% 2010CriLJ135 officers  of prisons shall ~ be
deemed to be public servants
o LT within the meaning of the
*  High Court of Madras Indian Penal Code. Therefore,
for the deeds and misdeeds
committed by such convict
officers, the State is vicariously
liable, especially when the
victim of such high-handedness
is a woman whose dignity and
modest were outraged in a
barbaric manner.

BENEFIT OF BAIL

7. Shakuntala Devi vs. State of Whether the word ‘may’ The Court observed that
Uttar Pradesh used in Section 437 (1) of the | sometimes the
Code of Criminal Procedure, | Legislature uses the
% 1986CriL]365 1973 is mandatory or word ‘may’ out of
directory in nature? deference to the high
* High Court of Allahabad status of the authority
on whom the power is
conferred. Especially
when it has been used
in connection with the
right of liberty of the
citizen which has been
guaranteed as a
fundamental right
(Article 21). However it

Draft - for private circulation only 66




really means ‘shall.
Therefore, the applicant
who was a woman aged
about 72 years was
released on bail on
compassionate grounds
under Section 437 (1). It
should be noted that the
case for eventually
overruled by the
Supreme Court in the
case of P.K. Manglik vs.
Smt. Sadhna Rani.

P.K. Manglik vs. Smt. Sadhna
Rani & Ors.

% 1989 1 AWC403All

% High Court of Allahabad

Whether the word ‘may’ in
Proviso (1) of the Section 43
of Code of Criminal
Procedure is directory or
mandatory?

After considering the
historical construction
of Section 437 of the
CrPC, the Court
concluded that the
objective of the subject
section has always been
to allow judicial
discretion to the
Magistrate to reject bail
in non-bailable offences
for the simple reason
that it may be necessary
in the interest of justice
to contain some persons
in jail. It further
observed that the in the
entire Code, the
Legislature has
consciously made a
decision in choosing the
verbs ‘may and ‘shall” in
the various provisions.
Lastly, it noted that a
proviso cannot override
the section itself.
Therefore, the Court
held that proviso to
Section 437 (1) does not
have to be read as
mandatory, thereby
overruling  Shakuntala
Devi’s case.

Meenu Dewan vs. State

Whether a woman shall be

The Court held that
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% 2010CriLJ2911

% High Court of Delhi

granted bail under the
proviso to Section 437 (4)
because she has spent a long
period of time in
incarceration?

there is no absolute rule
that because a long
period of imprisonment
has expired bail must be
necessarily granted. A
balance should be
struck  between the
interests of the society
and right to individual
liberty. The criteria for
granting bail to a
woman  under  the
proviso to Section 437
(4) was the nature and
gravity of the
circumstances in which
the offence has been
committed, position and
status of the accused
with reference to the
victim and the witnesses
and likelihood of the
accused fleeing from
justice and tampering
with witnesses etc.

Sushila Devi vs. State
< 78(1999)DLT388

% High Court of Delhi

Whether the benefit given to
woman under Section 437 (1)
be extended to anticipatory
bail under Section 438 of
CrPC?

Considering that the
petitioner is a widow
and she was implicated
under Section 161 of the
Code as a party, she was
entitled to anticipatory
bail.

Simantini Samantaray vs. State

of Orissa
< 1(1998)DMC660

% High Court of Orissa

Whether the benefit given to
woman under Section 437 (1)
be extended to anticipatory
bail under Section 438 of
CrPC?

The Court held that
because the petitioner
was not the primary
accused and there were
only ancillary charges
against her she could be
given the benefit of bail.
Moreover, she 1is a
young, unmarried girl
of 20 years whose
chances of fleeing from
justice ~are minimal.
Hence, she was released
on bail under Section
437 (1)

Draft - for private circulation only




Sharad Kumar vs. CBI
s 184(2011)DLT193

% High Court of Delhi

Whether the proviso to
Section 437 be interpreted
liberally?

The Court held that
when there is no other
factor coming against

the accused to deny the
grant of bail, she shall
be entitled to invocation
of additional ground of
being a woman under
the proviso to Section
437. She is treated as a
separate class in itself
under the provision and
should most definitely
be given special
treatment.

RELEASE ON PROBATION

13.

Surjeet Kaur Vs. Probation
Officer & Anr.

% 2012 IXAD (Delhi) 283;
2013(2) JCC1072;
CRL.REV.P. 491/2012

% Delhi High Court

Can an accused be granted
probation after conviction?
Can a young, hail and hearty
accused be entitled to the
benefit of probation?

The benefit of Section
360 Cr.P.C. is to be
given only after accused
has been found guilty of
having committed a
crime. Section 360
Cr.P.C. requires that
due regard has to be
given to the age,
character, antecedents
of the offender as well
as the circumstances in
which the offence was
committed. However,
the convict does not
necessarily have to be
sick or old or infirm to
avail the benefit.

PROTECTIVE CUSTODY

Hussainara Khatoon vs. State
of Bihar

% (1980)1SCCI1

% Supreme Court of
India

Guidelines regarding those
women who have been
detained without being accused
of any offence.

The Court held that
detaining women and
children to keep them in
“protective custody’
because their presence is
required for  giving
evidence or they are
victims of certain offences
is illegal and violative of
Article 21  of  the
Constitution of India.
They shall be

immediately sent to
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shelter/welfare/rescue
homes.

PREVENTIVE DETENTION

Kamaladevi Chattopadhyaya
vs. State of Punjab

s AIR19845C1895

R/

% Supreme Court of India

Can women and children be
kept in preventive detention
along with hardened criminals
when there is a mild reference
to some proceedings against
them under Section 107, CrPC?

The Court held there are
many  people  who
unfortunately get caught
by circumstances in the
action taken by police
when they are rounded
up in the army action in
temple premises who, in
reality, are just devotees
and pilgrims visiting the
temple. When no
justification is found to
detain them in prison,
especially women and
children they should be
set at liberty.

CUSTODIAL TREATMENT

The Legal Aid Committee,
High Court of A.P. vs. The
Director General and Inspector
General of Prisons and ors.

% 2003(1)ALT221

% High Court of Andhra
Pradesh

Guidelines regarding provision
of separate bathrooms for
women.

Necessary steps shall be
taken to provide
exclusive lavatories and
toilets

to women prisoners,  so
that there won't be any
need for them to leave
their barracks in order to
answer the «calls of
nature.

R.D. Upadhyay vs. State of A.P.

& Ors.
< AIR20065C1946

% Supreme Court of India

Guidelines regarding women
and children in prison.

7

% To ensure basic
facilities for child
delivery and pre
as well as post
natal care for
both mother and
child.

Immediate
medical
examination of a
woman found to
be pregnant and
the report to be
sent to  the
Inspector General
of Prisons.
Women prisoners
with children not
to be kept in sub
jails unless
proper facilities
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can be ensured.
Temporary
release/parole

for pregnant
women to have
her delivery
outside the
prison.

State Legal Aid
Services
Authority to
periodically
inspect jails to
monitor
directions
regarding mother
and children.
Expeditious
disposal of cases
dealing with
children and
women in prison.

Sheela Barse vs. State of
Maharashtra

s AIR19835C378

% Supreme Court of India

Guidelines regarding treatment
of women prisoners in custody.

Four or five
separate locks up
in reasonably
good  localities
for women
suspects,
guarded by
female
constables.
Interrogation of
women suspects
to be carried out
in the presence of
female constables
only.

Legal Aid to be
provided to
distressed  and
poor people,
especially
women.

Tapas Kumar Bhanja Vs. State
of West Bengal and Anr

% (2006)2CALLT108(HC)

% Calcutta High Court

What is the responsibility of the
State Government to ensure

safety, security, and
safeguarding rights of women
undertrials lodged in “Liluah
Home” a home for under-trial

In accordance with the
directions of the report
submitted by  the
Inspection Committee
formulated by the
order of the court, the
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women prisoners?

following actions were
taken:

1. The maintenance of
the record such as
inspection  registers,
visitors books and the
records of the inmates.
2. Deaf and dumb
inmates not in conflict
with law are sent to
Raiganj Deaf & Dumb
Home which is also a
Special Category Home
under JJ. Act 2000.

3. Two specialized
NGOs namely Socio
Legal Aid and Sanlaap
are entrusted to pursue
the cases pending in
various Courts and
action is taken as per
their advice.

4. REACH, an NGO,
expert in dealing with
deaf and dumb has
been  engaged for
providing support in
vocational training as
well as in daily
communication  and
expression through
their counselors, and
that these counselors
attend the Home on all
working days.

5. The Superintendent
of Police, Howrah has
been requested to
provide security to the
inmates while going to
the hospital and during
their stay at the
hospital and even
when they go out of
the home for legitimate
purpose.

6. A Committee to
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check the quality and
quantity of the food
staff has been
formulated and thus
the situation of food
standards has
improved.

7. Appointment of
adequate medical
officers and an
ambulance. = Regular
reviews are taken in
respect of the mentally
retarded or ill inmates
by the councilors of the
Directorate and an
N.G.O.

In addition to this, the
Court gave further
directions:

1. That the State
shall keep a
constant  vigil
for maintaining
the health of the
inmates.

It shall also
keep a constant
vigil on the
condition of the
women inmates
particularly it
shall ensure
that the women
inmates are not
molested by the
male staff and
are safe. There
shall be a very
strict control
over the male
staff of the
Home.

In addition to
this the Court
expects Human
Rights
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Commission to
send teams
from time to
time for seeing
as to whether
the inmates are
safe and are
kept in
humanitarian
condition.

FOREIGN NATIONAL PRISONER

World Human Rights
Protections vs. Union of India

% AIR2004]&K6

% High Court of Jammu &
Kashmir

Can a woman having a foreign
nationality who conceived a
child in the prison consequent
to rape committed on her by
the jail warden be allowed to
stay in India after the
completion of her sentence?

As her detention any
further becomes illegal,
she is bound to be set at
liberty. On the matter of
Compensation, the Court
held that as she was
violated by a public
servant who was
supposed to take care of
her which ultimately led
to her pregnancy, the
State  Government is
directed to pay the child
a sum of Rs. 3 lakhs for
her welfare and provide
her and the mother with
a Government
accommodation if the
mother wishes to exercise
this option. She was also
given the option of
continuing her work of
stitching in the jail
premises if she feels
secure pursuing that.
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faxraa o wfeemy

&Y ®I AT, 3Told BT

dM, AIse =

Hel

ot

OIHIAAT DT o™

AHhell <dl TIH IR

g9 o
** 1986 .ol.5l. 365

K/

%* Jlclleldlq 3o
“TYTeld

1 <vs yfpar dfear,
1973 @1 oRT 437(1) ¥

Fd  3sa  Hbdl
2/9dd B ARID &
1 fHeers?

IJeTeld 9 oWl &
HHI—HH) faenfrer
gl wfea fafea s
2 g8l sae IrEfiear
® 9od WR P BRYT
FHdl B/AdHd B
3rec BT SUINT Bl
2 | fagiysx od gaa1
SYGIT  AFIR®I @
Wdadl b G§g A
fear T gl
Rraai(srgess
2)hifas  AfHR @
R B 1 et i O
21 gicdife, arsfas
w9 # gaer ek
BT B |
g4afely, mdesdal ol
Ud 72 adfg  eff,
0 & IER w®
gRT 437(1) & 3fasid
G | M S 5 I
feam = e

Hi <aE 99 TS

X/

* 2010 $.o1.51.2911

% faeell S=a IRIT

Fa1 fedl Afzear a1,
gRT 437(4) @ yfasy
P Iaiid 39 R 9
GHMEd HOR Bl Wl
gadl & Fife 98 o<
H UPp odl rafer acfia
P gDl ©7

Jcrod A faota fear
fo var wig ARTaa
fran a8 @ & gfe
®T N Ud odl IFafr
@cdla 8 gdl ©
gafarv Jfard w9 4@
JaHd doR fear @
SIET 9rf2e | Afaasra
wWdar & 3SR 3R
el & fea & =
Uh Hgodd  rfud
fear W =rfav|
fedt Afgem &1 arT
437(4) @ yfodg @
Faid JHEd °F Bl
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HAldY  3uRTE Ea]
gapfa  uRRefa @1
fiRar, difsa iR
Tqrel b  Ged o
IRIMT Y 3razAT AR
WX dAT IRN B
e 1k B 1 ) 1
Tqrel Ife 4 BSBTS
afe ux fadx gt 2

g <dl 99 I

% 78(1999) Si.ual.dl. 388
¢ feoell Swa =A™

T aRT 437(1) @
saifa  Afemst &1
SaFMad # fed oM
dredl ot 1 9.9, $I
gRT 438 & Iaiid
yarqrEl  guEa d@
deT <1 drfayg?

Jg W9d gy (&
IR vah faoar oft
o9 Tyd¥. @1 grT
161 & IJdid HUDY
gt 99T AT e,
qar T & S9
gaiafl  SAEa O
&I ABR 2 |

W= IR 99 ST
IS

¢ 1(1998)31.v4.41.660
% SISl Sod ATl

w1 oaT 437(1) @
gafa  afemsnt &l
SaEg ° fed
did o™ ® Y., Bl
gRT 438 & 3faid
yaiqrEl  SuEd da
d9¢T <41 a1fay?

erTaad 14 faoia fean
fo wife yrefl 1=
IR & off 3iv
SU» faeg @dd
WERS JARIT o, SS9
SHEG BT ord e
ST Addl o $9@
[, 98 UPH 20
affa  sfaarfza  gadl
2 3k = 9 9rH
®  SHD ARGl
Tg< ¢ | gafay, sS4
oRT 437 (1) @ 3fadid
S A R REr =
feam |

IRE HAR 919 A dLas.

R/

% 184(2011)S1.Ua.<l. 193
% facell S=a =Ty

< T ONT 437 &
gfasg &1 aref
SeRdl 9 T

ST 9rfeg?

Ierad A favia fear
fo w9 IRIAT @
freg w9