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Introduction

Information is power. This may seem like a trite opening sentence in a publication
brought out by access to information advocates. However, there can be no doubt that
the enactment of a progressive access to information law in 2005 has indeed tilted the
power equation in favour of the people and against officialdom, thereby creating a
more accountable and participative democracy for India.

Despite resistance and the many obstacles surrounding its implementation, the right
to information is steadily changing the culture of governance in India. Until recently,
Indian governance structure assumed its functioning, decisions, actions, and rationales
would be hidden from public scrutiny. Now, there is a belief that assumes that
everything will be questioned, must be justified, and needs public consultation before
it will be considered valid. Only a few agencies and a narrow band of information are
now protected from disclosure, and even these few exceptions to the right are subject
to challenge.

From village panchayats to the presidential palace, the public has sought information
about how: budgets are decided, purchases made, discretions used, ministers spend
their time, hospitals are run, benefits are distributed, transfers and appointments
made, courts function, environmental clearances are given, criteria for secrecy is
founded, and much more.

Access to previously hidden information has revealed how the government runs. It has
also led to challenges and litigation by citizens seeking to make functionaries comply
with standards, use their discretion within strict limits of fairness and rationality, and
be more accountable.

This booklet summarises two dozen cases from Indian High Courts, in which the
Right to Information Act 2005 (RTI Act) proved to be a means for accessing official
documents. These documents were crucial for protecting the rights of litigants and
furthering public causes such as environment protection and criminal justice. Among
these cases is one where an RTI query revealed that proper procedures were not
followed to grant a mining license; another where documents obtained under the RTI
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Act provided evidence of corruption in a slum rehabilitation scheme; and one where a
victim of sexual harassment received justice by using documents obtained under the
RTI Act as evidence.

The case summaries in this book were originally compiled for a lawyers” workshop held
in Dhaka, Bangladesh in March of 2012, in collaboration with Bangladesh Legal Aid and
Services Trust (BLAST). The workshop introduced RTI as a potential tool for lawyers in
Bangladesh litigating at various levels of the judiciary.

We hope this book will be of use as a sampler of how access to information can assist
in litigation by unearthing valuable information that provides the evidence base to
lead to just outcomes.

Maja Daruwala
Director, CHRI
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National Mineral Developmnet [sic]
Corporation Vs. Government of India and Ors.*

High Court of Delhi
2008 (101) DRJ 339
18.02.2008

Facts

The Government of India (central government) has the power to grant licenses for
mineral prospecting to public and private sector companies under the Mines and
Mineral (Development and Regulation) Act, 1957 (MMDR Act). However, before
forest land can be used for non-forest purposes, such as mining, the state and central
governments are required to follow certain clearance procedures under the Forest
Conservation Act, 1980.

In 2002, the petitioner National Mineral Development Corporation (NMDC), a public
sector enterprise under the Central Government, applied for permission to undertake
mineral exploration in an area in the Bailadila forest reserve in the largely tribal district
of Bastar in Chhattisgarh—a mineral and forest rich state. In November 2006, the
State Government of Chhattisgarh recommended to the central government that a
prospecting license in the same area be given to Tata Iron and Steel Company (TISL),
who had proposed to set up an iron and steel manufacturing plant in the state. In
February 2007, the central government conveyed its approval to the state government,
provided the state government ensured that TISL complied with the applicable
rules and regulations and obtained environmental clearance under Section 2 of the
Forest Conservation Act.? Subsequently the state government granted a prospecting
license to TISL for two years, but waived the conditionality of setting up the iron and
steel plant on the advice of the central government. NMDC challenged this decision

! The original case name includes the typo: “Developmnet”.
2 Section 2 of the Forest Act, reads in part:
2. RESTRICTION ON THE PRESERVATION OF FORESTS OR USE OF FOREST LAND

FOR NON-FOREST PURPOSE. Notwithstanding anything contained in any other law for
the time being in force in a State, no State Government or other authority shall make,
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through a writ petition before the Delhi High Court on the grounds that: (a) the
central government had not given the mandatory environmental clearance through its
Ministry of Environment and Forests under Section 2 of the Forest Conservation Act,
and (b) NMDC ought to have been given preference under the MMDRA because it is a
public sector company.

Use of RTI

In its petition NMDC claimed that it had originally filed a revision petition before the
Mines Tribunal against the grant of license by the state government to TISL. It was
during these revisional proceedings that NMDC became aware of the impugned order.
NMDC alleged that the impugned order was kept secret, but they were able to access
the order through the Right to Information Act, 2005 (RTI Act). Using this information,
NMDC was able to show that the central government’s approval letter was treated as
an order for grant of license, even though the mandatory environmental clearance was
not obtained by the company.

Decision

The Court held that the central government had failed to comply with Section 2 of the
Forest Conservation Act before issuing its approval for the grant of license to TISL by the
state government. Therefore the central government’s approval, and all the proceedings
under the MMDR Act leading to the order of grant of the prospecting license, were
quashed as contrary to law and outside the Union Government’s jurisdiction.

except with the prior approval of the Central Government, any order directing-

(i) That any reserved forest (within the meaning of the expression “reserved forest” in
any law for the time being in force in that State) or any portion thereof, shall cease to be
reserved.

(i) That any forest land or any portion thereof may be used for any non-forest purpose.

Explanation : For the purpose of this section “non-forest purpose” means the breaking up
or clearing of any forest land or portion thereof for-

(b) Any purpose other than reforestation, but does not include any work relating or an-
cillary to conservation, development and management of forests and wild life, namely,
the establishment of check-posts, fire lines, wireless communications and construction
of fencing, bridges and culverts, dams, waterholes, trench marks, boundary marks, pipe-
lines or other like purposes.
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CHRI’'s Comments

It is ironic that a public sector enterprise had to make use of the RTI Act to obtain
information about the state of affairs regarding the grant of license to a private
company. According to Section 41(b)(xiii) of the RTI Act, every public authority is
required to proactively disclose all details about recipients of concessions, permits and
authorisations every year. Had the central and state governments complied with this
requirement, NMDC would not have had to formally seek this information through a
written request Section 4(2) of the RTI Act requires proactive disclosure of “as much
information suo motu to the public . . . through various means of communications,
including internet [sic], so that the public have minimum resort to the use of the Act to
obtain information.” If the respective orders had been disclosed through the Internet or
other means, NMDC would have had no need to file an RTl application for information.

Photo Credit: CDEGlobal

http://www.flickr.com/photos/cdeimages/6325626794/
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Ec Pocket Maya Enclave Residents Welfare
Associaiton [sic] and Ors. Vs. Delhi
Development Authority and Ors.?

High Court of Delhi
2006 (92) DRJ 562
22.08.2006

Facts

Indraprastha Gas Limited (IGL), a public sector company, applied for and received the
necessary clearances from local authorities in Delhi to convert 3000 sq.m. of green
area into a CNG mega bus filling station. IGL received this authorisation from the Delhi
Development Authority (DDA) in 2006. Although the space was allocated as a green
area under the Delhi Master Plan, DDA earmarked it for the purpose of a petrol pump
in 1999, through a resolution.

The petitioner in this case was an association of residents of three blocks located near
the affected green area (Association). They sought to prevent the DDA and IGL from
converting the green area into a filling station as Delhi’s green area is rapidly dwindling
and the authorities have not made an adequate effort to protect it.

Use of RTI

The Association relied on certain information obtained under the Right to Information
Act, 2005. Theinformation obtained revealed that more than Rs. 600,000 (approximately
12,000 USD) was spent planting trees in the park during the previous year. Petitioner
Association used this in conjunction with several Supreme Court decisions that say
that an area earmarked and used as a park by the public is vested in the community,
and the use of the land cannot be altered for any other purpose.

3 The original case name includes the typo: “Associaiton”.
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Access to this information was crucial to prove two points. The first was that significant
amounts were spent by the public authorities to maintain the park every year. The other
was that the Supreme Court had in several previous cases frowned on the diversion of
green areas for commercial purposes. DDA and IGL had ignored these precedents and
gone ahead with the conversion of a park into a commercial gas filling station.

Decision

The Court directed the DDA to consider the matter afresh, paying due regard for the
money spent on developing the park, and the impact of a change in the use pattern of
that plot of land on the lives of people and institutions located in the vicinity. During
that time, IGL and DDA were restrained from disturbing the current status of the green
area. Environmental concerns had won the battle.

ol g
Photo Credit: Rameshng

http://www.flickr.com/photos/rameshng/5558018465/
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Utkarsh Mandal Vs. Union of India (UOI)

High Court of Delhi
Writ Petition (Civil) No. 9340 of 2009
26.11.2009

Facts

Mining projects require prior environment clearance before commencement. Such
environmental clearances are granted by the Government of India through its Ministry
of Environment and Forests after evaluation by a specially constituted Expert Appraisal
Committee (EAC).

Panduranga Timblo Industries (PT Industries), a private sector company, sought
environmental clearance to re-start mining operations in Goa. The EAC evaluated
and accepted the proposal for environmental clearance, and the Government of
India granted clearance to PT Industries. The petitioners appealed the environment
clearance to the National Environmental Appellate Authority (NEAA), but the appeal
was dismissed. Subsequently, the petitioners approached the Delhi High Court,
challenging the grant of environmental clearance and the dismissal of their appeal by
the NEAA on the following grounds:

a) The public hearing held in the villages affected by the mining operations prior to
the grant of environmental clearances was a farce as many people did not get an
adequate opportunity to raise their objections;

b) The environmental clearance was granted by the Goa State Pollution Control
Board without due application of mind;

¢) The entire procedure was affected by a lack of fairness because the Chairperson
of the EAC was himself on the board of four other mining companies, so the
Chairperson of the EAC had a conflict of interests.

Use of RTI

In order to support their contention about conflict of interests the petitioners sought
and obtained documents from the Ministry of Environment and Forests under the
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Right to Information Act, 2005 (RTI Act) that clearly showed that the Chairperson of
the EAC was simultaneously serving on the board of four mining companies. When
these documents were placed before the Court it found “an obvious and direct conflict
of interest.” (Para. 44).

The reply also revealed that the EAC had cleared about 410 mining proposals in just six
months but had made only four site visits to evaluate the environmental impact of the
mining leases. The Court found the large number of approvals in such a short period of
time to be “unsatisfactory” and an “unseemly rush to grant environmental clearances”.
(Para. 45). The small number of site visits suggested to the Court that these may not
have been conducted in the current case. The Court ordered the EAC to undertake site
visits in order to evaluate the past operations of a mine before granting clearance to
reopen it.

Decision

The Court set aside the grant of environmental clearance by the Ministry of
Environment and Forests, and remanded the matter to a freshly constituted EAC.
The Court directed the EAC to evaluate the matter under further directions specified
in the judgement.

CHRI’'s Comments

Records obtained under the RTI Act proved crucial in drawing the Court’s attention to
the procedural impropriety in the grant of environmental clearance. The Court held
that procedural impropriety is a valid basis for seeking judicial review of an executive
decision. Under clauses (iv) and (v) of Section 4(1)(b) of the RTI Act, every public
authority is mandated to disclose the rules, regulations, guidelines and norms used
by it to discharge its functions. However there is no similar requirement to disclose
the educational or professional background of officers empowered to make decisions
under a public authority.

The petitioners, being aware of the rules and norms regarding qualifications required
of an individual for serving as a Chairperson or member of the EAC, used the RTI Act
strategically to seek information about the professional background of the Chairperson.
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Armed with this information, they successfully challenged the EAC’s decision to grant
environmental clearance for restarting mining operations. Strategic use of information
can aid litigation enormously and assist the Court in reaching its conclusions without
delay.

Photo Credit: CDE Global

http://www.flickr.com/photos/cdeimages/6325629224/
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Balachandra Bhikaji Nalwade Vs. Union of
India (UOI) and Ors.

High Court of Delhi
Writ Petition (Civil) No. 388 of 2009
18.09.2009

Facts

JSW Energy Ltd a private sector company proposed to construct a 1200-MW coal-fired
thermal power station at Jaigarh, Maharashtra. This area is flush with mango orchards.
Under the Environment Impact Notification of 1994, issued by the Government of India
such a power station can only be constructed after obtaining environmental clearance
from the Ministry of Environment and Forests (MOEF). Applications for environmental
clearance must include an Environmental Impact Assessment Report (EIA Report). The
purpose of this report is to predict the adverse impact that the proposed project may
have on the environment.

JSW Energy applied to the MOEF for environmental clearance, and they referred the
matter to a committee of experts. JSW Energy told the committee that a university
would undertake a study of the environmental impact, within six months. The
committee decided that the proposal may be considered further only after the study
on the impact of the project on alphonso mango plantations was completed. Three
months later, the committee reconsidered the matter. Even after noticing that an
interim report from the university stated that it “is necessary to undertake a detailed
study for a period of 4 years to evaluate impact”, the project was still conditionally
approved.

Petitioner B.B. Nalwade, who owned a mango orchard in the area, challenged the
conditional approval on multiple grounds, including erroneously relying on the
inconclusive university report.
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Use of RTI

B.B. Nalwade filed before the Court information he obtained under the Right to
Information Act, 2005 (RTI Act). Part of this information was correspondence between
JSW Energy and the university. JSW Energy had requested the university to give its
expert opinion on the impact of the proposed power station on mango plantations
near the project site. The University declined the request. They stated that they had
neither generated the necessary data, nor had the expertise to undertake such studies,
and that such studies required collaboration with government or semi-government
institutes. They would only provide limited assistance by observing mangoes and
vegetation. JSW Energy subsequently requested that the university conduct a detailed
study, with JSW bearing the expenses and arranging for collaboration with government
or semi-government institutes.

Science and Technology Park, Pune was brought in to collaborate with the university
in a joint study of the impact of the proposed power plant on the environment,
particularly the mango plantations. B.B. Nalwade sought information under the RTI
Act months after the committee granted approval. The response revealed that the
two organisations met and there was a list of equipment required for the study, but
the impact survey had not started, no samples were collected, and no equipment was
received.

In India, the doctrine of sustainable development strikes a balance between
development and protecting the environment. This doctrine has resulted in the
development of several principles, one of which is the precautionary principle. This
principle makes it mandatory for the government to anticipate, prevent, and attack
causes of environmental degradation. (Para. 24). This requires that if it is not possible
to make a decision with “some confidence, then it makes sense to err on the side
of caution and prevent activities that may cause serious or irreversible harm.” (Para.
26). Regulatory action is justified where environmental risks are “uncertain but not
negligible, with the burden of proof lying on those who are attempting to change the
status quo.” (Para. 26). The information obtained under the RTI Act implied a lack of
confidence, so under the precautionary principle, the committee should have erred
on the side of caution.
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Decision

The Court directed the committee to re-examine the approval after considering the
reports of the university on the basis of data actually collected and analysed by them,
and keeping in mind the principles of sustainable development. The Court also directed
that till this approval is granted, if at all, the power plant cannot be made operational.
JSW Energy was allowed, however, to undertake tests and operational trials while
awaiting the committee’s decision.

Photo Credit: Himanshu Sarpotdar
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Sau. Sushama Vs. Shri Pramod

High Court of Bombay
AIR 2009 Bom 111, 2009(3) BomCR 753, 2009(111) BomLR 1804, 2009(4) MhLj 81
17.03.2009

Facts

Divorce by mutual consent is allowed under the Hindu Marriage Act, 1995, but several
requirements must first be satisfied. Section 13B(1) of the Act requires the parties to
live separately for at least one year.* Section 23(1)(bb) of the Act requires the family
court to satisfy itself that the consent was not obtained by force, fraud, or undue
influence.®

Ms Sushama Taksande is the wife of Mr Pramod Taksande. Ms Sushama challenged a
judgement affirming an order granting divorce by mutual consent. Under this order,
Ms Sushama was recorded as giving custody of two sons to the father, and waiving her
right of maintenance. Ms Sushama contended that her signature in the petition for
divorce and supporting affidavits were obtained under false pretences and compulsion,
and the condition of one year’s separation had not been satisfied.

4 Section 13(1) of the Hindu Marriage Act, 1955 reads:

13B. Divorce by mutual consent. —(1) Subject to the provisions of this Act a petition for
dissolution of marriage by a decree of divorce may be presented to the district court by
both the parties to a marriage together, whether such marriage was solemnised before
or after the commencement of the Marriage Laws (Amendment) Act, 1976 (68 of 1976),
on the ground that they have been living separately for a period of one year or more,
that they have not been able to live together and that they have mutually agreed that the
marriage should be dissolved.

> Section 23(1)(bb) of the Hindu Marriage Act, 1955 reads in part:

(1) In any proceeding under this Act, whether defended or not, if the court is satisfied
that—

(bb) when a divorce is sought on the ground of mutual consent, such consent has not
been obtained by force, fraud or undue influence, and...
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Mr Pramod contended that Ms Sushama had an affair with another person during their
marriage. She had changed her position only recently as the third person had refused
to marry or reside with her. Mr Pramod submitted that Ms Sushama should be charged
with perjury and contempt of court.

Use of RTI

Mr Pramod claimedthat he had obtained four documents underthe Right to Information
Act, 2005. One of these documents was a statement given by Ms Sushama two months
after the divorce, stating that she had a love affair with another man, had applied for a
divorce because of this and wanted the case to be decided within a month so that she
could live with him. She would give her mother-in-law and father-in-law custody of her
two sons, and would waive the right to maintenance. The documents also showed that
she had not been able to contact the other man via mobile phone for over 2-3 months
in more recent times. However, the Court found that “unless and until all these facts
[in the documents] are proved on record, no reliance can be placed upon the same”.
(Para. 7).

Decision

The Court held that lower court failed to record satisfactory compliance with Section
23(B) of the Hindu Marriage Act. The Court decided that claim of perjury is premature,
Ms Sushama could appeal the lower court’s judgement, and there was “no compliance
with the provisions of Section 23[1][bb] of the Hindu Marriage Act.” (Para. 13). The
lower court’s judgements were quashed and set aside and the case was restored to
the Civil Judge for further trial.
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Nandkishor Vs. Kavita and Anr.
and Atharva

High Court of Bombay
Criminal Application No. 2970 of 2008
05.08.2009

Facts

Nandkishor and Kavita are husband and wife, respectively, and have a son named
Atharva. Kavita, the aggrieved party presented an application seeking relief under
Section 23 of the Protection of Women from Domestic Violence Act, 2005 (Domestic
Violence Act).® The trial judge passed an interim order directing Nandkishor to pay
Rs. 1,200 (approximately 24 USD) per month to his wife, Kavita, and Rs. 600
(approximately 12 USD) per month to his son, Atharva. Nandkishor filed an appeal but
it was dismissed, so he filed a criminal application before the High Court of Bombay.

Nandkishor argued that Section 12 of the Domestic Violence Act requires that a
domestic incident report must be taken into account before passing an

6 Section 23 of the Protection of Women from Domestic Violence Act, 2005 reads:
23. Power to grant interim and ex parte orders.

(1) In any proceeding before him under this Act, the Magistrate may pass such interim
order as he deems just and proper.

(2) If the Magistrate is satisfied that an application prima facie discloses that the respon-
dent is committing, or has committed an act of domestic violence or that there is a likeli-
hood that the respondent may commit an act of domestic violence, he may grant an
ex parte order on the basis of the affidavit in such form, as may be prescribed, of the
aggrieved person under section 18, section 19, section 20, section 21 or, as the case may
be, section 22 against the respondent.
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order.” Nandkishor also argued that he actually makes less than Rs. 1,000 (approximately
20 USD) per month, rather than the claimed Rs. 25,000 (approximately 500 USD) per
month, so the ordered maintenance amounts were unreasonable.

Use of RTI

Nandkishor obtained information under the Right to Information Act, 2005 (RTI
Act) that mentioned that Kavita was working as a junior stenographer for Rs. 8,000
(approximately 160 USD). The Court held that because this information was not
presented to the trial judge, it could not have been considered, and is thus irrelevant
to the Court’s consideration of the trial judge’s order. The Court suggested that if
Nandkishor wished to modify the order in light of the additional information, he could
do so by applying to modify the order.

Decision

The Court confirmedthetrial judge’sinterim orderfor payment of monthly maintenance.
The Court also declared that Nandkishor was free to apply for modification of the order
according to the provisions of the Domestic Violence Act.

CHRI’'s Comments

This case has been included to show that use of the RTI Act will not always lead
to successful litigation. RTI is only a means for obtaining relevant documents for
supporting one’s arguments or claims before a Court. Ultimately it is for the Court to
decide whether or not the relief or remedy claimed by a party will be awarded based
on the merits and facts of the case.

7 Section 12 of the Protection of Women from Domestic Violence Act, 2005 reads in part: “12.
Application to Magistrate.-(1) An aggrieved person . . . may present an application to the
Magistrate seeking one or more reliefs under this Act: Provided that before passing any order
on such application, the Magistrate shall take into consideration any domestic incident report
received by him from the Protection Officer or the service provider.”
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LICENSES, PERMITS

AND
AUTHORISATIONS




Sonalaxmi Machhimar Sahakari Soc. Ltd. Vs.
The State of Maharashtra and Ors.

High Court of Bombay
2011(2) Bom CR 77, 2010(112) Bom LR 4052
08.09.2010

Facts

The petitioner, a cooperative society of fisherfolk in the State of Maharashtra, was given
a lease agreement for boating in a lake in the heart of the city of Thane. When the lease
was about to expire, the Municipal Corporation of Thane executed a lease agreement
with a private company - Precision Fisheries for fishing, cleaning and boating in the same
lake. This lease agreement was granted for 25 years, at less than half the fee charged
from the cooperative society in the earlier lease agreement. The lease was granted in
complete violation of the financial rules relating to procurement and award of leases.
Tenders were not invited, nor were auction held to award the lease to the highest bidder.

The cooperative society filed a writ petition in the Bombay High Court seeking
the Court’s intervention to strike down the lease agreement as being illegal and
unconstitutional. It also prayed that the Municipal Corporation be directed to invite
bids through a tender process.

Use of RTI

The Municipal Corporation argued before the High Court stating, among other things,
that Precision Fisheries was given a long lease of 25 years because it was required
to make a large investment in order to fulfil its obligation of cleaning up the lake as
per the lease agreement. Precision Fisheries claimed that they had already spent 6.7
million rupees (approximately 134,000 USD) on this job.

The cooperative society produced before the High Court a copy of an official document
obtained under the Right to Information Act, 2005 which showed that the Municipal
Corporation had spent Rs. 30 million (approximately 600,000 USD) beautifying the
lake. This showed the hollowness of the long-term investment argument posited by
the Municipal Corporation and the company. The Court compared the expenditures
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made by both entities and concluded that “the theory that sufficient investment is
made by the Respondent [Precision Fisheries] is questionable.” (Para. 19)

Decision

The Court held that “the action of the Corporation to execute the lease agreement
in favour of respondent [Precision Fisheries] for a period of 25 years, without inviting
tenders and without holding any auction is arbitrary and unconstitutional and the
same is accordingly quashed and set aside.” (Para. 30)

CHRI’s Comments

But for the RTI Act, the cooperative society would have had a tougher time obtaining crucial
documents through the regular judicial process. The Corporation could also have withheld
access on some technical ground or the other. The RTI Act sets the standards for information
that cannot be disclosed, and no other ground for denial of information is valid.
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Prof. G. Shainesh and Ors. Vs.
The State of Karnataka

High Court of Karnataka
ILR 2008 KAR 4265
30.06.2008

Facts

A liquor shop was opened allegedly within 50 metres of a hospital and an educational
institutions. Under the Karnataka Excise Licenses (General Conditions) Rules, 1967
(Licenses Rules), licenses cannot be granted for the sale of liquor within 100 metres of
certain places, including educational institutions and hospitals.

The petitioners in this case were a local resident, and the professors, staff, and students
of the Indian Institute of Management, Bangalore (lIMB), one of India’s premier
management training institutes. The liquor store was located within 50 metres of IMB
and a hospital. The respondents were the state authorities charged with enforcing the
Licenses Rules, and Sarovara’s Wine Paradise, the liquor shop’s licensee. This petition
was filed as a public interest litigation suit under Article 226 of the Constitution seeking
compliance with the Licenses Rules.®

8 Article 226 empowers all High Courts to issue writs to any public authority, or even private bodies,
for the purpose of protecting fundamental rights and also for other purposes having a public
interest background. Article 226 reads as follows: “(1) Notwithstanding anything in article 32
every High Court shall have power, throughout the territories in relation to which it exercises
jurisdiction, to issue to any person or authority, including in appropriate cases, any Government,
within those territories directions, orders or writs, including writs in the nature of habeas corpus,
mandamus, prohibition, quo warranto and certiorari, or any of them, for the enforcement of any
of the rights conferred by Part Ill and for any other purpose.”
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Use of RTI

The Chief Administrative Officer of IIMB filed two complaints with the state government
and local authorities against the liquor shop about violation of the Licenses Rules,
requesting they take action with regards to the liquor shop. However, no response and
no action taken.

At the same time, the local resident applied under the Right to Information Act, 2005
for a certified copy of the license that was granted to Sarovara’s Wine Paradise, and
the information was disclosed. The authorities provided the requested information,
including a copy of the notification of grant of license and a copy of the actual license
given to the licensee. These documents revealed that Sarovara’s Wine Paradise was
granted a license, and was also permitted to shift its shop from another location to its
current location near [IMB in violation of the Licenses Rules.

Access to this information was crucial to prove either one of two things. If the liquor
shop was opened without a valid license the state authorities would be liable to shut
it down. On the other hand, if there was a valid license issued by the appropriate
authority, the petitioner could demonstrate that it was issued in violation of existing
rules. Therefore, the effect of seeking information under either circumstance was in
favour of the aggrieved parties.

Decision

The Court held that the liquor shop license was “given in utter disregard to the intention
of Article 47 of the Constitution® and restriction imposed under the rules” (Para. 52).
The state authorities were directed to shift the liquor shop from its location near IIMB
to one that is legally permissible. The Court warned the state authorities to abide by
the Licenses Rules, by letter and spirit.

° Article 47 reads as follows: “47. The State shall regard the raising of the level of nutrition and the
standard of living of its people and the improvement of public health as among its primary duties
and, in particular, the State shall endeavour to bring about prohibition of the consumption except
for medicinal purposes of intoxicating drinks and of drugs which are injurious to health.”
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CHRI’'s Comments

Under the Licenses Rules, liquor licenses must be displayed prominently. However,
Sarovara’s Wine Paradise is not a public authority, so it was not obligated under the
RTI Act to provide copies of their license to the litigants. Therefore it was necessary
for the litigants to seek copies of relevant documents under the RTI Act from the
licensing authorities.

Moreover, mere disclosure of licenses to a single party was not adequate. CHRI believes
that the license-related information ought to have been proactively disclosed under
Section 4(1)(b)(xiii) of the RTI Act. This crucial provision in the Act requires all public
authorities to publish “particulars of recipients of . . . permits or authorisations granted
by it”. The license issued to the liquor vendor was in the nature of an authorisation to
legally sell liquor. Had the relevant documents been available on the Internet, and duly
catalogued and indexed, as required under Section 4(1)(a), the aggrieved parties need
not have filed the RTI application with the public authority. They could have simply
downloaded them from the website. Section 4(2) of the RTI Act requires proactive
disclosure of “as much information suo motu to the public . . . through various means
of communications, including internet [sic], so that the public have minimum resort to
the use of the Act to obtain information.”

The state government authorities did not implement the letter and spirit of the RTI
Act in relation to the licenses they issued. Had the state licensing authority complied
with these provisions of the RTI Act, the grievances of the litigants would have been
rectified much sooner.
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Seed Association of M.P. Vs.
Union of India (UOI) and Ors.

High Court of Madhya Pradesh
2009(4) MPHT 453, 2009(3) MPLJ 261
02.04.2009

Facts

The Seed Association of Madhya Pradesh (Seed Association) is an association of plant
seed producers and sellers. Some members of this association produce a variety of
hybrid cotton seeds known as “Bt cotton”, which are genetically engineered to be more
resistant to insects. These members obtained valid licenses under the Seeds Act, 1966.

Genetically engineered organisms are regulated by rules framed in 1989 under the
Environment (Protection) Act, 1986. These rules require sellers of Bt cotton seeds to
obtain prior permission from the Genetic Engineering Approval Committee (GEAC), a
body appointed by the Government of India. The rules also require the constitution
of a State Bio-technology Coordination Committee (SBCC) to inspect, investigate and
punish violations of the statutory provisions.

The Government of Madhya Pradesh issued an order in 2007, constituting the SBCC in
Madhya Pradesh. Clause 3 of this order required permission to be obtained from SBCC
prior to the sale of Bt cotton seeds. Seed Association argued that Clause 3 of the order
is illegal because there is no statutory basis for such a requirement. In other words, Seed
Association argued that since permission had already been obtained from GEAC under the
1989 rules, no further permission was required under any other provision of law.

Use of RTI

Seed Association made an information request under the Right to Information Act, 2005
(RTI Act) to GEAC, seeking clarification as to whether members of Seed Association
who sold Bt cotton seeds needed to obtain permission from any state authority or

RTI: An Aid for Litigation



SBCC. The response received from the Government of India stated that “there is no
provision in Seeds Act, 1966 and Seeds Rules, 1968, to obtain prior sale permission of
the state government for selling the seeds”. (Para. 6).

At trial, the Government of India, although a respondent in this case, stayed true to
what it said in response to the RTI application and supported the challenge by the
petitioner, Seed Association. The Government of India argued that no prior permission
was required under the Seeds Act or Rules, and while prior permission by the GEAC
was required under the Environment Act, 1986 and its rules, the state government and
committees such as SBCC had no power to require prior permission. Specifically, the
Government of India stated that the 2007 order, requiring prior permission from SBCC,
was not in conformity with statutory provisions.

Seed Association also made the same request to the Director of Agriculture,
Government of Madhya Pradesh. The response stated that permission was required
under the 2007 order. It was this 2007 order that Seed Association challenged
in this petition.

Decision

The Court held that “[t]he order . . . containing the impugned clause 3, requiring a
prior permission has absolutely no statutory basis . . . thus cannot be sustained.” (Para.
33). The Court allowed the petition and “[c]lause 3 of the [2007 order], requiring the
manufacturers/sellers of the Bt cotton hybrid seeds, to obtain prior permission from
the State Authorities . . . is hereby quashed, being illegal, null and void and without any
authority of law.” (Para. 36).
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LAND AND HOUSING



Shailesh Gandhi Vs. State of Maharashtra

High Court of Bombay
2010(2) Bom CR 408
17.09.2009

Facts

The State Government of Maharashtra empowered the Slum Rehabilitation Authority
(SRA) to create a scheme to provide inexpensive housing to 800,000 slum dwellers
in Mumbai — India’s commercial capital where land is one of the most sought
after of resources. Mr Shailesh Gandhi (now serving as Information Commissioner,
Central Information Commission) filed a public interest litigation suit alleging that
the housing scheme was being hijacked to benefit a few at the expense of the public
at large, and prayed that the respondent, State of Maharashtra, set up a special
investigation team to investigate complaints of corruption in the implementation
of the scheme.

Use of RTI

Mr Gandhi filed applications under the Right to Information Act, 2005 (RTI Act) with
the Anti-Corruption Bureau (ACB), requesting details of investigations made into
allegations of corruption in the implementation of the slum rehabilitation programme.
Information obtained under the RTI Act revealed that the ACB had received 89
complaints of criminal misconduct against officials of SRA who colluded with the land
developers. Only three of these complaints had been effectively investigated with
the registration of first information reports. By filing this public interest litigation in
the Bombay High Court, Mr Gandhi revealed this unsavoury reality about the state
government’s laxity in bringing the corrupt to book. The Court found that neither the
ACB nor the state government had taken adequate action in over 10 cases.
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Decision

Refusing to monitor the action taken in these cases on its own, the Court ruled as follows:

(a)

(e)

All these 87 complaints, except the ones which are already before the Court of
Competent Jurisdiction, would be examined by the members of the High-Powered
Committee constituted by the State; and the Committee, upon the inquiry and
examination of the relevant records, shall record its opinion.

While examining these complaints, the High-Powered Committee shall take the
assistance of police officers not below the rank of an Additional Commissioner.

The collective opinion of these authorities shall be recorded and the concerned
departments shall take action in furtherance thereto in accordance with law.

Wherever departmental or administrative action is called for, the concerned
department whether the State of Maharashtra or statutory bodies such as
MHADA, BMC and SRA shall take action in accordance with the disciplinary rules
applicable to its officers and employees without any further delay.

Wherever element of criminality is involved, particularly in cases of fraud,
impersonation or like cases, the investigation would be handed over to an
appropriate agency which shall then proceed with the matter in accordance with
law and without being influenced in any manner whatsoever by the position or
status of the person involved in the case.

All these complaints would be examined by the High-Powered Committee
assisted by the Additional Commissioner of Police nominated by the Director
General of Police, Maharashtra, expeditiously. In the event this Committee finds
that illegalities or irregularities, coupled with the element of criminality, justify
passing of certain interim directions with regard to stopping, regulating or even
cancelling the development schemes, in order to achieve the object of settlement
of genuine slum dwellers and the publicinterest, it would be free to do so, subject
to the orders that may be passed by the Courts of Competent Jurisdiction. Rule is
made absolute in the above terms, without any order as to costs.
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Rajiv Pujari and Ors. etc. etc. Vs. State of
Orissa, represented through its Secretary,
Revenue and Excise Department,
Government of Orissa and Ors. etc. etc.

High Court of Orissa
2010(I1) ILR CUT 1008
16.11.2010

Facts

InJune 2006, Vedanta Resources Limited filed an application with the State Government
of Orissa proposing to create a private university in Orissa. The next month a
Memorandum of Understanding was signed where the state government confirmed
the availability of about 8,000 acres, and committed to provide an additional 7,000
acres for this purpose. The Law Department under the state government gave an
opinion that the government could acquire land for a public company under the Land
Acquisition Act.*® Subsequently, Vedanta Resources Limited changed its status from a
Private Company to a Public Company, and its name from Vedanta Resources Limited
to Anil Agarwal Foundation.

Exercisingits power of eminent domain under the Land Acquisition Act, the Government
of Orissa obtained additional land in favour of Anil Agarwal Foundation to establish a
university. Owners of the land acquired by the government filed a writ petition in the
High Court of Orissa challenging the acquisition.

1 The Land Acquisition Act, 1894 empowers the central and state governments to acquire land
in rural areas for a public purpose by a company registered under the Companies Act provided
certain procedures and conditions are complied with.
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Use of RTI

Rule 4(1) of the Land Acquisition (Companies) Rules, 1963 requires that an enquiry be
conducted by the head of the district administration before the acquisition of land for
a company. Petitioners obtained a