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A. Introduction 

This paper is not intended to provide a comprehensive introduction to questions of police accountability in South Africa, but focuses instead on two issues:

· Firstly it provides a brief overview of the systems of accountability and oversight of police which exist in South Africa;

· Secondly it looks at the Independent Complaint’s Directorate (ICD), South Africa’s civilian oversight body responsible for investigating and monitoring cases of alleged or possible wrongdoing involving members of the South African Police Service and metropolitan police agencies. In relation to the ICD the paper focuses on the types of cases received by the ICD and what this says about how the ICD is being used by members of the public. 

Before doing this it is useful to make a note of the types of agencies or organisations involved in policing functions in South Africa. 

Police in South Africa

Discussions of “the police” in the post-apartheid (post 1994) period in South Africa are usually focused on the South African Police Service (SAPS) and its key predecessor the South African Police (SAP).
  There are however a diverse range of police agencies in South Africa.  These include traffic police
, metropolitan police services
 and municipal security guards which mainly fall under the jurisdiction of local government. There is also an extensive private security industry – which far outnumbers the members of the SAPS, though members do not have the powers of ‘peace officers’.
 Recently government has established the Directorate Special Operations (“the Scorpions”) one of a number of special investigating units which falls under the Director of Public Prosecutions. Particularly in rural, but also in urban areas both Permanent Force as well as Commando units of the South African National Defence Force, are also in varying ways involved in policing activities. 

State agencies which are involved in policing functions make provision for the involvement of members of the public in varying ways. These include the above mentioned SANDF Commando system, as well as the Police Reservist system of the SAPS. 

Sometimes policing activities involve collaboration between the above. Cases have been documented of private security also registering members as police reservists thereby expanding the policing powers available to them.

Outside of these formal structures, forms of vigilantism which have received significant public attention in recent years, such as the organisation Mapogo a Mathamaga, may also be seen to represent forms of (extra-legal) policing by the public. (Mapogo has established a private security company called ‘Mapogo Private Policing’).

B. Systems of police accountability in South Africa
 

During the transition to democracy (1990 onwards) and particularly during and since the period of establishment of the first democratically elected government in South Africa in 1994 there have been important developments relating to accountability of the police and there are currently a wide range of bodies responsible for an oversight role in relation to one or more of the police agencies in South Africa. 

In addition to the provisions promoting the independence of the judiciary in Chapter 8 of the South African Constitution
 and the broad system of parliamentary oversight (see Chapter 4 of the Constitution), Chapter 9 of the Constitution provides for the establishment of a range of ‘State Institutions Supporting Constitutional Democracy’
. While these oversight mechanisms play a relatively limited role in relation to the police, extensive provision has also been made, through the ‘interim’ and ‘final’ Constitutions
 and through legislation, for a range of forms of civilian oversight of the police. 

These included the creation of Community Police Forums (CPFs – provided for in the interim Constitution and the South African Police Service Act), a national Civilian Secretariat ‘to function under the direction of the Cabinet member responsible for policing’ (Section 208 of the Constitution), as, well as the granting of an oversight role to provincial government in relation to the functioning of the police service. Most importantly for the purposes of this paper the interim Constitution and then the South African Police Service Act provided for the creation of the Independent Complaints Directorate (ICD).
 

However, the experience with CPFs has generally been that they have not really played a significant oversight role in relation to the police.   While it initially sought to have an impact on the South African Police Service the national civilian secretariat was considerably weakened by government following the second democratic elections in 1999
. Furthermore there is little evidence that the provincial governments have played a significant oversight and accountability role relating to  police even though they have all established provincial ‘secretariats of safety and liaison’ to, amongst other things, monitor the police. 

If accountability is understood in its broadest sense to include all forms of monitoring or scrutiny then it is fair to include a wide number of civil society structures which through monitoring, research or in other ways, also contribute to efforts to hold police accountable. As illustrated in Table 1 most of the bodies, including both state and civil society role players, are involved in engaging with questions of both (i) the effectiveness and efficiency of service delivery by the police, and (ii) the conduct of police members. In addition in performing their work most of them have in one way or another extended their scrutiny or oversight beyond the South African Police Service to other agencies involved in performing policing functions.  

Table 1: Police accountability mechanisms in South Africa

	Mechanisms 
	Does their role include  …

	
	… accountability regarding police service delivery and performance?
	… accountability

regarding the conduct of police (human rights)?
	… only the SAPS or other agencies involved in performing a policing role?

	State oversight 
	
	
	

	Parliament/Committees
	Yes 
	Yes 
	All policing functions 

	Ministers  
	Yes
	Yes 
	All policing agencies. 

	Dept of Safety and Security 
	Yes
	Yes
	Primarily the SAPS and municipal police services (MPS) 

	Provincial Minister and Departments
	Yes 
	Yes
	At least SAPS + MPS. 

	Financial oversight structures 
	Financial management
	No
	All state policing

	ICD 
	Yes (most complaints are to do with non-performance of duties)
	Yes 
	SAPS + MPS. 

	Courts (judiciary and prosecution) in both criminal  and civil cases. 
	Yes 
	Yes 
	Yes 

	Public Protector 
	Yes
	No
	All state agencies 

	Human Rights Commission 
	No.
	Limited but have been examples 
	Broad role including state and non-state institutions.

	SAPS oversight of other police agencies.  
	No.
	Yes
	Responsible for investigating municipal police and offences by any other agencies involved in policing. 

	Civil society oversight 
	
	
	

	CPFs 
	Yes 
	In theory but hardly in practise.
	SAPS, MPS,  possibly also other agencies. 

	NGOs
	Yes 
	Yes 
	Yes 

	Legal fraternity and paralegals
	Yes
	Yes 
	Yes

	Media
	Yes 
	Yes 
	Yes


However while Table 1 may create the impression that there is a comprehensive system of accountability in South Africa it does not address questions of the quality of the scrutiny which police are subjected to. It appears reasonable to say that the contribution that many of these bodies have made to police accountability has not been substantial or significant
 though there is clearly a need for questions of the effectiveness of accountability structures in South Africa to be explored in more depth.

C. The Independent Complaints Directorate 

One of the fruits of the transition to democracy in South Africa has been the Independent Complaints Directorate (ICD) which opened its doors in April 1997. Of all the bodies or institutions involved in holding police accountable in South Africa, the ICD has perhaps been the most significant.  However, as indicated, there is still a need for full evaluations to be conducted of how mechanisms of accountability, including the ICD, have performed, and without such evaluations it may be premature to comment on whether the ICD is performing its role effectively or not.   

In addition to an overall evaluation of the performance of the ICD, there are several other issues which it would be worthwhile to explore in relation to the ICD. These include: 

· The relationship between the ICD and the internal systems of control (complaints reception, investigation, and discipline) within the SAPS and Metropolitan police agencies.

· The question of the independence of the ICD – the legislation regulating the ICD is part of the South African Police Service Act, the ICD Director is nominated by the Minister of Safety and Security (i.e. the minister responsible for the police), though the nomination may be confirmed or rejected by the relevant parliamentary committees, and the budgetary allocations to the ICD therefore fall under the ‘Safety and Security’ budget.   

· The investigative, monitoring and other role and powers of the ICD.

· The investigation by the ICD of deaths as a result of police action and in police custody. The ICD is required by law to investigate all such deaths.

· The type of findings and recommendations which the ICD makes and the obligations which should be imposed on the SAPS by findings or recommendations made by the ICD – particularly in relation to the implementation of disciplinary measures.

· The use by the ICD of mediation mechanisms. 

· The budget and use of resources of the ICD. 

· The personnel policies and composition of the ICD.

· Questions to do with the ICD’s role in relation to ‘systemic issues’ and the (potential) policy making role of the ICD relative to that of other state structures involved in an accountability role.

However this paper does not examine these questions but confines itself to providing an overview of the types of complaints received by the ICD from members of the public in the period since it started operating in April 1997.
 

C. Patterns of complaints lodged with the ICD and what they tell us about the use of the ICD by members of the public

When it was created the ICD was seen primarily as a mechanism for investigating and deterring human rights abuses by members of the SAPS, motivated in part by evidence of high levels of brutality by the police including unjustified killings and the use of torture. 

In the period since it was established the ICD has been relatively well-used having received a large number of cases in its first five years of operation. 

However the ICD receives far more complaints regarding police service delivery that it does regarding human rights abuses indicating that the primary users of the ICD are not victims of police brutality. 

Complaints and other cases reported to the ICD 

Column A of Table 2 reflects the total number of cases and complaints received by the ICD over the April 1997 – March 2002 period. 

Table 2: Cases and complaints received by the ICD April 1997-March 2002

	
	A
	B
	C
	D
	E

	
	Total cases received 
	Police action and custody deaths 
	Cases outside the ICD’s mandate 
	Complaints against the police (cases falling within ICD mandate excluding  deaths)  

 
	Cases falling within ICD mandate 

	1997/98
	1999
	737
	91
	1171
	1908

	1998/99
	2874
	755
	279
	1840
	2595

	1999/2000
	4380
	681
	1237
	2462
	3143

	2000/01
	5225
	687
	2293
	2245
	2932

	2001/02
	5675
	585
	2306
	2784
	3369

	Total 
	20153
	3445
	6206
	10502
	13947

	% of all cases received
	100%
	17%
	31%
	52%
	69%


However there are several things that need to be borne in mind when examining ICD statistics as reflected in Table 2:

· The SAPS and other police agencies are required by law to notify the ICD of all deaths in custody and as a result of police action. The bulk of deaths (column B in Table 2) are therefore drawn to the attention of the ICD by the SAPS as required by law, and cannot legitimately be defined as ‘complaints’. During the 1997 –2002 period these constituted 17% of cases received by the ICD.

· A high number of complaints or cases lodged by members of the public are also rejected by the ICD as not falling within the ICD’s mandate (column C); Altogether 31% of cases received by the ICD during the 1997-2002 period were classified in this way.

· The best figure on complaints lodged with the ICD against the police (see column D) is therefore arrived at by excluding both ICD statistics on deaths (column B) as well those on cases which do not fall within the organisations mandate (column C). These cases constituted 52% of cases received by the ICD during the 1997-2002 period. Most of these are lodged by members of the public but they also include a number (which is unknown) lodged by police. 

· The case load of the ICD - cases which the ICD tries to either investigate or monitor - constituted 69% of cases which it received including both deaths and complaints against the police (column E).  

Further clarity on the nature of complaints received by the ICD can be found in examining some of the detail relating to the patterns of complaints lodged with the ICD. 

As illustrated in relation to Table 2 above (column D), in understanding the pattern of complaints lodged with the ICD, it is preferable to exclude cases falling outside the ICD’s mandate, as well as deaths, the bulk of which come to the ICD’s attention by official notification by the police rather than through the lodging of complaints.  Figures for these complaints for the 2001-2002 year are in column E in Table 3.   

Table 3: Use of the ICD in each province 

	
	A 
	B
	C
	D
	E
	F
	G

	Province
	All assaults   
	Class 3 complaints
	Neglect of duty or performs duty in improper manner/ failure to perform duties and responsibilities    
	Class 4 complaints 
	Total Class 3 and 4 
	Assaults as % of total 
	Neglect of duty etc. as % of total

	Gauteng
	77
	124
	994
	997
	1121
	7
	89

	Northern Province 
	98
	93
	49
	74
	167
	59
	29

	North West
	15
	25
	287
	292
	317
	5
	91

	Mpumalanga
	49
	61
	130
	135
	196
	25
	66

	KwaZulu-Natal
	7
	11
	6
	6
	17
	41
	35

	Free-State
	15
	19
	28
	33
	52
	29
	53

	Eastern Cape
	64
	70
	133
	158
	228
	28
	58

	Western Cape
	75
	106
	300
	413
	519
	14
	58

	Northern Cape
	16
	22
	139
	145
	167
	10
	83

	Total
	416
	531
	2066
	2253
	2784
	
	

	% of total number of complaints against police
	15%
	19%
	74%
	81%
	100%
	15
	74


These complaints are categorised by the ICD in one of roughly 45 sub-categories which fall either under Class 3 or Class 4. 

· Class 3 consists of the more serious offences (excluding murder or culpable homicide cases which would fall under Class 1).

· Class 4 contains a number of other sub-categories which are mostly infringements of the SAPS disciplinary code.    

· The main categories of serious assault and violence against the person  (excluding common assault and an obscure and little used category titled ‘uses unlawful force against a prisoner’) are all listed in Class 3. In the 2001-2002 year, the 335 cases of serious assault represented 63% of the 531 cases in Class 3. (If the 14 cases of rape and 2 of indecent assault are added the figure is 66%). Virtually half (48%) of all Class 3 cases are cases of assault GBH (255 cases).
   

· However the bulk of complaints which the ICD receives are categorised as Class 4 cases. Of the total number of 2784 complaints falling within the ICD mandate (column E), the 2253 Class 4 cases (column D) constitute 81%.

· Furthermore the bulk of the 2253 Class 4 cases are classified into one of two sub-categories by the ICD viz. ‘’neglects duty or performs duty in improper manner’ and ‘failure to perform duties and responsibilities’ which in combination (column C) constitute 92% of the cases in Class 4, and 75% of the overall number of complaints received by the ICD (column G). In fact in Gauteng and North West they account for 90% of complaints.  The three provinces in which they constitute the smallest proportion of complaints (KwaZulu-Natal, Free State and Northern Province), are also the provinces which, relative to population, generate the smallest number of complaints.  

· By contrast categories of assault, including all (non-sexual) assaults listed in Class 3 and the 65 cases of assault listed in Class 4 constitute 15% of the complaints received by the ICD (column F).   

It should be clarified that the vast majority of complaints under the categories ‘’neglects duty or performs duty in improper manner’ and ‘failure to perform duties and responsibilities’, and therefore the great bulk of complaints  against the police received by the ICD, are therefore complaints from ordinary members of the public who are dissatisfied with the service which they have received from the SAPS. The ICD is therefore used much more by members of the public who are dissatisfied with the service which they have received, then it is used by suspects, and others, who have allegedly been the victim of assaults, and other abuses, at the hands of the police. While some South Africans may be inclined to see this as an indictment of the poor quality of service received by members of the public from the police, this also appear to conform to patterns in the US

‘In New York City, for example, only about 10 percent of all complaints in 1993 arose from an incident involving the arrest or citation of the complainant. [Data from Minneapolis suggest] the typical complainant is not a young criminal but a middle-aged person who feels that a police officer’s behaviour was improper. The vast majority of these complaints involve discourtesy, rudeness, or a failure to provide adequate service and are not related to a criminal incident. (Walker, 2001, p.125).

Complaints alleging police brutality

Complaints lodged with the ICD are recorded under a wide number of categories and sub-categories. Where complaints relate to deaths as a result of police action or in custody they are recorded in Class 1 (as indicated the bulk of Class 1 cases are reported to the ICD by the police). The sub-categories recorded as Class II (Offences) include the sub-category of ‘torture’ as well as the category ‘assault GBH’ and ‘attempted murder’.
 The ICD statistics also include a category of ‘common assault’ under Class II and a separate category of ‘assault’ recorded  under 'Class IV (Misconduct).
 ICD statistics on the various types of non-fatal assault (excluding sexual assaults) for the April 2001-March 2002 year are reflected in Table 4. 

Table 4: Allegations of serious assaults and assaults by province April 2001- March 2002

	Provinces 
	Torture 
	Assault GBH
	Attempted murder 
	‘Assault common’ and ‘assault’ 

	Total
	%
	% of national population 

	Gauteng
	3
	64
	8
	2
	77
	19
	18

	Northern Province 
	9
	57
	13
	19
	98
	24
	13

	North West
	0
	11
	2
	2
	15
	4
	8

	Mpumalanga
	7
	18
	18
	6
	49
	12
	7

	KwaZulu-Natal
	2
	3
	2
	0
	7
	2
	21

	Free-State
	0
	15
	0
	0
	15
	4
	6

	Eastern Cape
	12
	40
	0
	12
	64
	15
	15

	Western Cape
	2
	36
	0
	37
	75
	18
	10

	Northern Cape
	2
	11
	0
	3
	16
	4
	2

	Total
	37
	255
	43
	81
	416
	102*
	100


Source: ICD-Pretoria- 2002.
* Exceeds 100% due to rounding.

It is likely that common assaults by the police far outnumber more serious assaults. ICD statistics therefore do not reflect the patterns of assault but instead probably indicate that people are more likely to report more serious assaults. Furthermore it is also clear that there are significant discrepancies between different provinces. Over the April 2001-March 2002 period the ICD in KwaZulu-Natal recorded a lower number of assaults than the ICD in the Northern Cape, despite the fact that KwaZulu-Natal has a population 10 times the size of that in the Northern Cape.  

In addition the SAPS appears to receive many more complaints and allegations involving forms of assault by SAPS members, than does the ICD. SAPS statistics reported in response to questions in parliament indicated that over the years 1994 -1997, an average of over 5 300 cases of common assault, assault GBH and attempted murder (67% of these were cases of common assault) were lodged against SAPS members each year. (Bruce and O’Malley, 2001, Appendix 5).

E. Conclusion
While the ICD has received a significant number of complaints since it opened its doors in 1997, the primary increase is attributable to members of the public who are dissatisfied with the quality of service which they receive from police. The ICD is relatively little used by victims of torture and other assaults by the police. ICD statistics on assaults and torture by the police, as well as statistics on complaints more broadly, are more an indicator of the levels of use and of productivity of the various ICD offices, then useful as indicators of levels of these types of abuses.  

Potentially the ICD could also impact on the patterns of complaints, by ‘outreach’ initiatives directed at people held in custody and aimed at improving their access to systems for the lodging of complaints. Alternatively the ICD could encourage and motivate the SAPS and metropolitan police services

to improve their capacity for receiving complaints, and ensure that systems for receiving complaints are accessible and user-friendly.

However if the ICD does this it will also have to address questions of how such complaints may best be investigated as the ICD cannot deal with much more than its current case load while the issue of improving SAPS systems for internal investigation has, regrettably, not been acknowledged or addressed in South Africa since the transition to democracy in 1994.     

� The SAPS was in fact formed (in terms of the South African Police Service Act, 58 of 1995) by amalgamating 11 police agencies which included the SAP and the police agencies of the four ‘independent homelands” and six “self governing homelands”. The South African Police Service is a national police service in South Africa, presently numbered at roughly 125 000 members.


� Traffic policing agencies fall under either provincial and local government.


� In recent years there has also a trend towards the creation of municipal police services in the major cities of South Africa. This has usually involved ‘rationalising’ traffic policing and municipal security functions into Metropolitan Police who have combined by-law enforcement, crime prevention and traffic responsibilities.


� The private security industry is believed to number over 500 000 in terms of personnel strength.


� For a wide range of resources on police accountability in South Africa see the online annotated bibliography on ‘Police Accountability and Oversight Mechanisms in South Africa’ at http://web.uct.ac.za/depts/criminology/polacc/paindex.htm.


� The period subsequent to the transition to democracy has seen increased emphasis on judicial independence. Whether or not there is a willingness by magistrates to treat instances of police brutality, and other criminality, with appropriate severity, the judiciary’s ability to deal with cases appropriately depends on the quality of investigations by the ICD or SAPS as well as the willingness of the prosecution service to impartially evaluate cases presented to it by either of these parties. Potentially there are problems relating to all three of the above, and their capacities and motivation to investigate and prosecute cases of police misconduct. Most notably outside of the cities and larger towns there is also the persistence of the ‘small town’ phenomenon of close personal relationships between members of the police and prosecution service and the magistracy 


� Chapter 9 of the South African Constitution provides for the existence of six ‘state institutions’ intended to strengthen constitutional democracy. Of these the South African Human Rights Commission (SAHRC) has played the most prominent role in raising issues of police brutality (the Public Protector also deals with complaints against the SAPS but these relate to problems with ‘service delivery’). During the latter part of 1999 the SAHRC’s former head, Barney Pityane, was one of the few high profile personalities to publicly challenge the Minister of Safety and Security in relation to his efforts to obstruct the implementation of the amendment to the section of the Criminal Procedure Act dealing with the use of lethal force by police. The SAHRC has also engaged with issues relating to the treatment by the police of immigrants, racism in the SAPS, and conducted a brief tour of police custody facilities following reports of high number of deaths in custody. However the primary external agency responsible is the ICD. The SAHRC, whilst it has engaged with these issues, seeks to avoid an overlap with and the duplication of functions performed by the ICD. Their position as a Chapter 9 body allows them greater independence.


� The current Constitution of the Republic of South Africa (Act 108 of 1996) came into operation on 10 December 1996 and is referred to in this paper as ‘the Constitution’ or ‘final’  Constitution. Prior to this South Africa was governed by the Constitution of the Republic of South Africa (Act 200 of 1993), sometimes referred to as the interim Constitution, which came into operation on 27 April 1994.


� The ICD is only referred to in the ‘final’ constitution indirectly in section 206(6). 


� There has been a fairly substantial contrast between the role played by the executive during the first democratic government (May 1994–June 1999) and the second (June 1999  to the present). During the first period the executive observed a fairly consistent commitment to human rights though their overall vision of the role of the police was never articulated particularly well. The result was the impression, within the public domain, that the country suffered from a lack of leadership in tackling the crime problem. This impression appears to have contributed to the growth of vigilantism as public and police disillusionment with government grew. The appointment of Steve Tshwete as Minister of Safety and Security under the Mbeki government in mid-1999 was initially marked by a totally contrasting approach. One of his first steps in office was to obstruct the implementation of legislation intended to restrict the use of lethal force by the police (and members of the public) to circumstances of threat to life or threat of serious injury. Tshwete was not only keen to boost police morale and demonstrate government commitment to fighting crime but also made a number of public statements which amounted to an incitement of police brutality�. His period in office has also been associated with the downscaling of the National Secretariat for Safety and Security. Tshwete became more restrained in his public pronouncements in his final years as Minister prior to his death in April 2002.


� See for instance Shaw, M (2001) Police Governance and Accountability in South Africa. Paper presented to the roundtable on Police and Policing, Accra, Ghana, August 20-22.


� Some sources which provide more of an overview of the ICD include: Centre for the Study of Violence and Reconciliation. (1999). Submission Regarding the Proposed Independent Complaints Directorate White Paper, October  (See the CSVR website at � HYPERLINK "http://www.csvr.org.za/pubslist/pubspol.htm" ��http://www.csvr.org.za/pubslist/pubspol.htm�); Manby, B. (1996) The Independent Complaints Directorate: An Opportunity Wasted? South African Journal on Human Rights, Vol. 12, Part 3; Manby, B (2000) “The South African Independent Complaints Directorate”, in Andrew Goldsmith and Colleen Lewis (eds.), Civilian Oversight of Policing: Governance, Democracy and Human Rights, Oxford: Hart Publishing. 


� In the 2001-2002 year the other main categories excluding physical/sexual assaults are an unexplained category titled ‘abuse of power’ (40 cases), theft (32) cases, corruption (30 cases). 


� Prior to the 2001-2002 annual report, assault GBH and attempted murder were presented as a single category. As a result of these and other changes to the system of categorisation the number of sub-categories in Class 3 has changed between 1997 and 2002 from roughly 18 to 22.


� This is another innovation introduced in the 2002-2002 report. Prior to this there was only an ‘assault’ category under Class IV


� Includes figures on ‘assault common’ (page47) and ‘assault’ (p.48).
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