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Q&A on the United Nations
Human Rights Council and
Easier Said Than Done

What is the United Nations Human Rights Council?

The United Nations Human Rights Council (UNHRC or the Council) is an intergovernmental body within the
UN system comprising 47 elected States. The Council was established in June 2006 as a replacement to the former
UN Commission on Human Rights and has primary responsibility for the promotion and protection of human
rights at the UN. The Council holds three regular sessions annually and special sessions as required by pressing
human rights situations that need urgent attention. Unlike its predecessor, which was a subsidiary body to the
Economic and Social Council, the Human Rights Council is a subsidiary organ of the UN General Assembly. The
Council has absorbed mechanisms of the former Commission such as the Special Procedures' and Complaints
Procedure,® while including new mechanisms: the Universal Periodic Review (UPR)? and the Advisory Committee.*
In another departure from the practices of its predecessor, the Council has a re-formulated regional division of seats
that gives more representation to Southern States. Its election process is also different. States must release a pre-

election pledge and then secure an absolute majority of votes cast in the General Assembly by secret ballot.

Why was the Council established?
The Council was established to replace the discontinued — and largely discredited — Commission on Human Rights (CHR)

that was established in 1946. Despite several contributions and decades of setting international standards on human rights,
the erstwhile CHR was criticised for being an overtly political and selective body. Numerous states with poor human rights
records were able to lobby themselves on to the Commission, and, once there, work to block meaningful action on serious

human rights abuses.

Has the Council lived up to expectations?

After four years of existence, the Council still appears to be battling issues similar to the ones that plagued CHR.
During a speech at the celebrations for the sixtieth anniversary of the Universal Declaration of Human Rights in
December 2008, UN Secretary-General Ban Ki Moon urged the Council to “rise above partisan posturing and
regional divides”and to“address human rights abuses wherever they occur”? This plea has not been borne out. Most

member States still vote on the basis of regional political groupings, major human rights abusers continue to sit on

1 For more information on the Special Procedures of the Human Rights Council please visit: http://www2.ohchr.org/english/bodies/
chr/special/index.htm.

2 For more information on the Human Rights Council Complaint Procedure please visit: http://www2.ohchr.org/english/bodies/chr/
complaints.htm.

3 For more information on the Universal Periodic Review please visit: http://www.ohchr.org/en/hrbodies/upr/pages/uprmain.aspx.
For more information on the Human Rights Council Advisory Committee please visit: http://www2.ohchr.org/english/bodies/
hrcouncil/advisorycommittee.htm.

5  Office of the High Commissioner for Human Rights, “Remarks of the UN Secretary-General to the Commemorative Session of the
Human Rights Council on the Sixtieth Anniversary of the Universal Declaration of Human Rights” (12 December 2008) at http://
www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=8691&LangID=E (last accessed on 22 December 2010).
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the Council, and several serious human rights abuses are ignored by the Council for political expedience. Though
many Commonwealth countries voluntarily pledged to promote and work positively to support the Council before

their election, they have not been an exception to these negative trends.

How do countries get elected to the Council?

The Council's 47 seats are allocated by regional grouping (13 for Asian States, 13 for African States, six for Eastern
European States, eight for Latin American and the Caribbean States and seven for Western European and Other
States) for three-year terms. Every year a new slate of countries vies for seats within each regional grouping — the
number is decided by the number of countries from each grouping that are departing the Council. Countries may
only run for two consecutive three-year terms. A country must obtain an absolute majority of votes from the UN
General Assembly to be elected to the Council. If no country within a regional grouping receives an absolute majority
of votes, then a second round of voting takes place between high-scoring candidates. Recently, however, there has been
a trend of regional groupings running closed slates — with the number of countries running matching the number of

open seats — to avoid embarrassing countries that lose out to other countries from the same region.

What is a pledge and what does a pledge usually entail?

Each country running for election to the Council submits a pre-election pledge while presenting their candidature.
Ideally, the pledge document is intended to be used by voting countries to determine which candidate best fits
the criteria for election to the Council, i.e. which country has made the greatest contribution to the promotion
and protection of human rights and is willing and capable of playing an effective role at the Council. Pledges
usually list the country’s past contributions to the promotion and protection of human rights, and future voluntary
commitments on the same theme. The commitments made in each country’s pre-election pledge are also intended
to be used as a partial basis for that country’s Universal Period Review. Examples of pledges can be found in the

appendices of Easier Said than Done.

Is the pledge-making process regulated?
The Office of the High Commissioner for Human Rights (OHCHR) has published a document that outlines

suggested elements for voluntary pledges and commitments, but the document is not binding; nor is it exhaustive.
The suggested elements include national and international human rights contributions, pledges and commitments,
and can be found at http://www2.ohchr.org/english/bodies/hrcouncil/docs/pledges.pdf. Because the pledge-making process
is neither regulated nor standardised, there is little consistency across pledges, though pledges to support the
work of the Council and its subsidiary mechanisms are common, as are pledges to uphold the highest standards
of human rights domestically. Pledges frequently also tend to be vague or broad and unquantifiable, making the

measurement of achievements and benchmarking difficult.

Are countries bound by their pre-election pledges?

The Universal Periodic Review mechanism is intended to consider a member’s compliance with its commitments
and, with a two-third majority, the General Assembly does have the ability to suspend the rights and privileges
of Council members who have seriously and consistently breached their international human rights obligations.
In reality, however, the UPR is a cooperative, voluntary process, where States only accept recommendations on a

voluntary basis and there has been little progress in holding governments accountable to their pledges.
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What is the position of the Commonwealth in the Council?

Since the establishment of the Council in 2006, about one-third of the body’s members have consistently been
Commonwealth countries. That said, the Commonwealth has yet to realise its full potential at the Council. The
Commonwealth, through its Secretariat, has undertaken some initiatives for technical assistance on the UPR, but
is yet to play any major role comparable to the one it played in the past, as in Zimbabwe and South Africa in the

second half of the twentieth century.

What is the Easier Said than Done series of reports?

CHRI has been monitoring the behaviour of Commonwealth countries at the UN Human Rights Council since
the Council’s inception in 2006. The Easier Said than Done reports, of which there are now three (covering the
Council from its inception in 2006 to mid-2010), measure the compliance of Commonwealth members of the

UN Human Rights Council with their domestic and international human rights obligations.

This edition of the report summarises and analyses the human rights performance of 12 Commonwealth members
of the Council from mid-2008 till mid-2010 at the Council, in the wider UN human rights machinery and in the

domestic sphere.

What is the main focal point of the reports?

The focus of the Easier Said than Done reports is the pre-election pledge made by each country before its election
to the Council. These pledges include commitments to promote and protect human rights internationally,
domestically and, specifically, at the Council. The reports analyse the extent to which Commonwealth members of

the Council comply with their pre-election pledges.

How is this report structured?

The report begins with an examination of the Commonwealth's behaviour as an intergovernmental body and as a
grouping within the Council. The 12 countries which sat on the Council during the reporting period — Bangladesh,
Cameroon, Canada, Ghana, India, Malaysia, Mauritius, Nigeria, Pakistan, South Africa, the United Kingdom
and Zambia — are then reviewed in individual country chapters. The first section of each country chapter gives a
brief country context, and then reviews the country’s international human rights treaty obligations, ratifications
and treaty body reporting history. The next section details the country’s performance and voting patterns at the
Council at the eighth, ninth, tenth, eleventh, twelfth and thirteenth sessions of the Council, including special
sessions.® The context of the country’s election to the Council and a summary of its voluntary pre-election pledges
follow. The final section of each country chapter summarises the domestic human rights situation in the country
during the reporting period and compares the performances of each State with the human rights-related pledges
and commitments it made before being elected to the Council. The report ends with a series of recommendations
directed at the Council, the Commonwealth Eminent Persons Group, Official Commonwealth bodies, the

Commonwealth Heads of Government and member States.

6  Only the ninth through twelfth Special Sessions are included in this report. The eighth and thirteenth Special Sessions, though
they took place within the period covered by this report, concluded without any voting.
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What sources of information have been used to compile this report?

Care was taken to the maximum extent possible to ensure that information on domestic human rights situations
came predominantly from local sources. This report uses research based almost exclusively on secondary sources.
Drafts of each section on “Human Rights During the Reporting Period” were reviewed by at least one external
reviewer knowledgeable about the concerned country. The report is also selective in its focus. It primarily considers
domestic human rights issues that correspond with State pledges to the Council and were relevant for the assessment

of the members’ attitudes and performances at the Council.

This edition of Easier Said than Done differs slightly from the earlier two, in that it includes a more detailed
section on each country’s voting record and behaviour at the Council. For ease of reading, lengthy formal titles of
resolutions and draft resolutions are not included in the text” as the subject and a brief description were deemed

sufficient to contextualise 2 member State’s vote or comments.

The information contained in the sections that deal with State behaviour at the Council was obtained from three
primary sources: daily press releases on the Council’s proceedings released by the UN,® the summaries of Council
proceedings published by the International Service for Human Rights,” and the final reports of each Council

session published on the Council's website at the conclusion of each sitting.'’

What are this report’s inherent limitations?

As in the earlier editions, two main challenges were faced to provide a balanced analysis. The first was to measure
the often vague, generalised and un-quantifiable pledges made by many Commonwealth governments, which, in
some cases, resulted in equally vague compliance indicators. In other instances, the report assesses specific pledges
in consequently specific terms. This pattern indicates that the pledge-making process is plagued by loopholes. It
also reveals the continuing lack of efficient standards to govern this process. Though OHCHR has published

guidelines on pledge-making, these are not binding and most countries do not follow them to the letter.

The second challenge was to obtain human rights information for each country on an equal scale. This led
to a variation in the quantity of information used to tally compliance with pledges. The limited availability of
reliable, objective and/or quantified information is in itself an indication of the lack of infrastructure in many
Commonwealth countries to monitor human rights situations, and highlights the urgent need for increased

technical assistance to certain Commonwealth countries and a reinforced commitment to human rights from

7  The purpose of these sections of the report is to show voting records and behaviour for comparison with pledges; not to provide
a record of resolutions passed by the Council in each session, information which is easily available elsewhere on the Council’s
website: http://www?2.ohchr.org/english/bodies/hrcouncil/.

8  These press releases are available at http://www.ohchr.org/EN/NewsEvents/Pages/NewsSearch.aspx. To find a specific press
release, select “Human Rights Council” in the menu next to “Mandate”, then type in the date on which the press release fell. Leave
the other menus in their default positions.

9  ISHR provided a “Daily Update” of the Council’s proceedings till the end of the ninth session. Those updates can be found at:
http://www.ishr.ch/council-monitor/daily-updates. The tenth, eleventh and twelfth sessions were reviewed by ISHR in its “Council
Updates”, which organised daily Council proceedings thematically, and can be found at: http://www.ishr.ch/council-monitor/
council-updates?task=view.

10  The final reports of each Council session can be found on the Council website: (http://www2.ohchr.org/english/bodies/
hrcouncil/) by clicking the link for the desired session on the right hand side of the page. The final report can be found through
the “Documentation” link on the right side of each Session’s homepage.
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Commonwealth governments. When using the report, it is advisable to take these factors into consideration and

avoid comparing countries’ situations and/or the extent of their compliance with their pledges.
What is the reporting period for this report?

This edition covers Council sessions from June 2008 to March 2010, whereas the reporting period for domestic
human rights situations is from August 2008 to May 2010.
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Executive Summary

The findings of this report — the third in the Easier Said Than Done series — mirror the discouraging picture
painted by its predecessors. The promotion, protection and realisation of human rights still do not regularly
factor into the behaviour of Commonwealth members of the UN Human Rights Council, both domestically and
at the Council. The latest findings show:

An alarming lack of adherence by Commonwealth countries to the domestic human
rights commitments they made before their election to the Council

There was a stark disconnect between the lofty pre-election pledges submitted by Commonwealth countries
clamouring for election to the Council and the reality of the domestic human rights situations of those countries
reviewed in this report. Notable examples of pledge non-compliance existed in the high level of reported extrajudicial
killings and abuse by security forces in Bangladesh, Nigeria and Pakistan; the stifling of freedom of the press in
Cameroon; the continued imbalance between human rights and security legislation in Canada and the United
Kingdom; the backlogged court system and deplorable state of prisons in Ghana and Zambia; the continued
use of draconian colonial-era anti-insurgency legislation in India and Malaysia; the continued mistreatment of
migrants in South Africa; and high levels of gender violence in Mauritius. Not one country reviewed lived up

entirely to the domestic commitments contained in its pre-election pledge.

A number of attempts by certain Commonwealth countries to dilute the functioning of
the Human Rights Council and its affiliated mechanisms

Compliance was mixed on pledges that related to each country’s behaviour at the Council, or with regard to
Council mechanisms such as the Special Procedures. Several countries moved to limit the independence and
scope of the Council's Special Procedures by arguing against the establishment of new mandates (Canada and
Bangladesh); by criticizing Special Rapporteurs and Working Groups for ostensibly exceeding their mandates
(Pakistan and Malaysia); and calling for strict adherence to the Code of Conduct (Pakistan, Nigeria and India).
Some States (Bangladesh, Malaysia and Pakistan) were also critical of the Special Rapporteurs on torture and
extrajudicial killings for considering the inclusion of the death penalty as part of their mandates, while other states
attempted to limit the activities of the Expert Mechanism on the Rights of Indigenous Peoples (Canada), the
Special Rapporteur on human rights defenders (Bangladesh) and the Working Group on Enforced Disappearances
(India). Zambia recently extended an open invitation to the Council's Special Procedures, but seven of twelve

Commonwealth countries had not followed suit till the end of the reporting period.

Other mechanisms were similarly affected by the negative actions of Commonwealth countries at the Council. The
Council's Advisory Committee was repeatedly reminded (Nigeria) to adhere strictly to the institution-building
text and criticised (India) for not sticking to a strict interpretation of its mandate. Some countries worked to keep
the UPR from being improved by stating that follow-up reports were not necessary between reviews (Bangladesh)
and suggesting that the modalities of the Universal Periodic Review process were already defined and therefore

required no further discussion (India). In the context of shrinking spaces for civil society and independent bodies
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across the world, Bangladesh’s comments about the need for a Code of Conduct to regulate NGO space at the
Council were especially concerning, as were India’s occasional attempts to limit the field activities of the OHCHR.
A few Commonwealth States (Cameroon, Ghana and Mauritius), despite pledging to be active at the Council,
participated rarely, suggesting a lack of interest or capacity. Furthermore, on basic UN human rights benchmarks,
no Commonwealth member had ratified all the major human rights treaties, and none, except Cameroon, was up

to date on their treaty reporting requirements by the end of the reporting period.

A near-complete lack of consensus amongst Commonwealth countries at the
Council, despite rhetoric in the 2007 Commonwealth Heads of Government (CHOGM)
Communiqué that the Secretariat should play a role in “strengthening dialogue on and
raising awareness of human rights in member countries, and through the UN Human
Rights Council”"

Of the 41 votes conducted during the six regular sessions and six special sessions covered in this reporting
period, there was a Commonwealth consensus on only one vote.'” Despite the rhetoric from the 2007 CHOGM
Communiqué about “strengthening dialogue” among the Council's Commonwealth membership, it was apparent
that no headway was made during the reporting period, as evidenced by the voting records of Commonwealth

countries on the Council.

The Commonwealth was once described before the Council as “a human rights organisation” by a former
Secretary-General.”” The establishment of the Council in 2006 could surely have been taken as an opportunity
for the Commonwealth to reflect the fundamental human rights principles enshrined in the Harare Declaration
through its actions. However, beyond the lack of consensus among members, the consistent, uninhibited negative
conduct of most Commonwealth countries at the Council, poses serious questions about their respect for the

heritage and future potential of the Commonwealth as a positive force in international human rights fora.

Voting on controversial country-specific and thematic resolutions continued to be divided along regional voting
lines. A number of Commonwealth countries voiced their displeasure on country-specific scrutiny at the Council
in word and deed — by criticising the existence of such mandates and voting against them.'* Resolutions on the
Democratic People’s Republic of Korea (DPRK), Sudan, the Democratic Republic of Congo (DRC) and Sri
Lanka were all voted on during the reporting period and a resolution on Myanmar'® was adopted without a vote
despite verbal opposition from a few Commonwealth countries. On DPRK, the Asian Commonwealth countries

abstained from voting on the renewal of the mandate of the Special Rapporteur, ostensibly because of opposition

11 Commonwealth Heads of Government Meeting 2007, “Final Communiqué” (23-25 November 2007) at http://www.
thecommonwealth.org/shared_asp_files/GFSR.asp?NodelD=174528.

12 Where all Commonwealth countries were present and voted; see the table on page 248. The only Commonwealth consensus vote
was on Israeli Settlements in the OPT, including East Jerusalem, and in the Occupied Syrian Golan during the thirteenth Regular
Session. The same resolution was presented at the tenth Session where Canada voted against, ensuring no Commonwealth
consensus.

13 Don McKinnon, “Speech to the Conference of National Human Rights Institutions” (26 February 2007) at http://www.
thecommonwealth.org/document/160494/260207humanrightsinstitutionsspeech.htm.

14 Only on resolutions pertaining to Israel and the Occupied Palestinian Territory were most Commonwealth countries, with the
exception of Canada and the UK (most of the time), in favour of country-specific scrutiny.

15 “Myanmar” is used in this report because of its common use at the UN Human Rights Council. CHRI acknowledges that “Burma” is
recognised by many as the legitimate name of the country in question.
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(from Bangladesh and Malaysia, and Pakistan specifically) to country-specific mandates created against the will
of the concerned country, but more likely for political reasons, as none applied the same rationale to resolutions
concerning Israel and the Occupied Palestinian Territories (OPT). The Sudan mandate was nearly entirely
scrapped after heavy lobbying from parts of the African Group. Ultimately a watered-down mandate was just
barely renewed despite votes against it from the Asian Commonwealth countries (except India which merely
abstained) and from Cameroon, Nigeria and South Africa of the Africa Group. Encouragingly, Mauritius and
Zambia voted in favour of extending international scrutiny on Sudan, and Ghana abstained, breaking with the
African group. The Eleventh Special Session on Sri Lanka resulted in the passing of an exceptionally weak
resolution which made no mention of the need to conduct investigations into alleged violations of international
human rights laws or the need to prosecute perpetrators. Attempts to alter the resolution to include reference
to the alleged war crimes committed by all sides during the final stages of the war against the Liberation Tigers
of Tamil Eelam were supported by Canada, Mauritius and the UK and rejected by every other Commonwealth
member, except Nigeria and Zambia, which abstained. A resolution on the Democratic Republic of Congo
(DRC) was passed in the Council’s tenth session, but it was weak largely owing to votes against, and abstentions
by, all Commonwealth members of the African and Asian Groups on amendments to the resolution which

were more critical of the human rights situation in that country.

Voting on thematic resolutions showed that Commonwealth countries were divided on several issues. A few
resolutions which were particularly troublesome from a human rights perspective ended up winning the votes
of most of the Commonwealth countries. For example, a resolution on the promotion of human rights through
a better understanding of the traditional values of humankind, viewed by several States and NGOs as an overt
attempt to dilute the universality of the rights contained in the Universal Declaration of Human Rights, was
supported by all the reviewed countries, except Mauritius and the UK, which voted against, and Ghana, which
abstained.'® Another example of negative voting was found in the two resolutions on combating defamation
of religion, one of which was voted on in the same session as a less popular resolution on discrimination based
on religion or belief. The defamation resolutions included vague definitions of defamation, and it was feared
that it could be used to restrict freedom of religion and speech and to persecute religious dissenters. On the
more recent of the two resolutions, Bangladesh, Pakistan, Nigeria and South Africa voted in favour of the

resolutions, while the UK and Zambia voted against, and Cameroon, Ghana, India and Mauritius abstained.

Every vote or stance by a Commonwealth member offers an opportunity for it to bear out the assertion that
the Commonwealth is a “human rights organisation”. In reality, the record shows that owing to the absence
of any rigorous collective review mechanism to hold its member States to account for human rights violations,
the Commonwealth has shown little commitment to translating the soaring rhetoric of its periodic statements

into reality, either in the international setting or within the association.

16 Canada and Malaysia were not members of the Council when this resolution was voted on.
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The Commonwealth and the
Human Rights Council

The Context
The first Easier Said Than Done report, which covered the Council’s initial years (2006-2007), noted the marginal

role played by the Commonwealth at the Council and identified two potential areas where the Commonwealth

could make a significant impact:

1. Technical assistance to Commonwealth countries, provided in large part by the Commonwealth

Secretariats Human Rights Unit; and
2. Consensus building during deliberations at the Council.

Aspects of these were echoed by the Commonwealth Human Rights Forum 2007 in its concluding statement before
the Commonwealth Heads of Government Meeting (CHOGM) 2007. The Forum was a part of the Commonwealth
Peoples Forum 2007 — a parallel civil society event organised before CHOGM 2007 and attended by a broad cross
section of Commonwealth civil society. The concluding statement also called for the Commonwealth to make the

Universal Periodic Review a meaningful process and to ensure the participation of all stakeholders.

Following the release of the state, the CHOGM 2007 Communiqué recognised the facilitating role that the
Commonwealth Secretariat could play through the Council in strengthening dialogue on, and raising awareness

of, human rights in Commonwealth countries.

Commonwealth Efforts towards Engagement
With the mandate from CHOGM 2007, the Commonwealth Secretariat embarked on capacity-building

programmes on the UPR for governments, National Human Rights Institutions and civil society through a
unique process that trains all three sectors together. The first such meeting took place in the UK in March 2008.

In parallel to these programmes, Commonwealth missions organised a best practice meeting in Geneva in March

2008 where the UK and Ghana shared their experiences with the UPR process.

The Commonwealth Secretariat continued its capacity-building programmes with a Caribbean regional seminar
in Barbados in October 2008, a training seminar in Malawi in September 2009, 2 Commonwealth mid-term
review of the UPR in the UK in March 2010 and a capacity-building workshop in Swaziland in January 2011.

Most of the Secretariat’s capacity-building programmes also provided opportunities for civil society groups like
CHRI and UPR.info to present their views and suggestions. In August 2009, the Secretariat brought together

material and experience shared in the initial two programmes in the UK and Barbados to produce a publication
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titled: Universal Periodic Review of Human Rights: Towards Best Practice. A similar publication that draws from the

Commonwealth mid-term review in March 2010 is expected shortly.

All the Commonwealth Secretariat's work around the UPR is run by the Human Rights Unit within the Secretariat.
The Unit and its efforts on the UPR were duly recognised in the CHOGM 2009 Communiqué. In March 2010,
the Unit also entered into a functional cooperation agreement with the Office of the High Commissioner for

Human Rights to enhance its capacity to engage in human rights deliberations in Geneva.

On 19 May 2008, the Commonwealth Secretary-General launched the Geneva Group of Commonwealth
Countries. It was envisaged that the group, made up of Commonwealth missions affiliated to the UN in
Geneva, would function as a forum to facilitate the effective participation of Commonwealth countries in
the multilateral institutions located in Geneva. On 17 January 2011, the Commonwealth opened an office
in Geneva to provide office space and a business centre at subsidised rates for Commonwealth missions
and visiting delegations that participate in UN deliberations in Geneva, including at the Council. The
Commonwealth office will also additionally offer the services of a resident expert on trade and human rights

for Commonwealth missions and delegations.

Moving Beyond Technical Assistance

Since the initial Council-related CHOGM mandate in 2007, the Commonwealth has taken resolute and significant
steps to provide technical assistance to Commonwealth countries in some aspects of their engagement with the
Council. However, there has been little movement towards strengthening dialogue, as mentioned in the CHOGM

2007 Communiqué, or building consensus, as urged in the 2006 Easier Said than Done report.

These gaps should be viewed within the context of the evolution of the Commonwealth’s human rights policies
during the past five years. Pronouncements by Commonwealth Secretary-Generals on human rights often provide

a rare glimpse of such policies.

Commonwealth Secretary-Generals have addressed the annual High Level Segment of the UN Human Rights
Council twice since 2006. The first such address was by former Secretary-General Don McKinnon in 2007:

I speak today to one human rights organization on behalf of another. Because the modern Commonwealth
is, without doubt, a human rights organization. The principles enshrined by our Heads of Government in
their Declarations of 1971 and 1991 include the promotion of democracy, of fundamental human rights

and of equality for all our citizens.

We have converted those words and commitments into action. We have successfully developed a political

mechanism to deal with members who seriously or persistently violate our principles.

Those who do so can be excluded from our councils and even have their memberships suspended — and
we are especially vigilant and responsive in situations where there has been an illegal overthrow of an

elected government.
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The Secretary-General then went on to conclude his speech by warning:

If this Council shields just one jurisdiction which displays a blatant abuse of human rights, it will discredit

itself forever."”

In a noticeably different vein, the second High Level Segment speech by current Secretary-General Kamalesh

Sharma in March 2010 goes on to say:

We recognise that as independent member states, the bulk of our membership is only a few decades
old. The task of nation- and institution-building will always be a painstaking one, and living up to the
high standards we have embraced will sometimes be beset with lapses. But the Commonwealth seeks
to be a strategic partner of member states as they advance in this huge task. That is why we see greater
value in raising a helping hand, than in raising a wagging finger. I sometimes give the analogy that the
Commonwealth is more of a coach, engaged by the team, than a referee on the sidelines armed with a

whistle and a red card.’®

In a similar vein, recently Secretary-General Kamalesh Sharma reacted to media reports, which alleged that

serious human rights concerns were being silenced" within the Commonwealth Secretariat, by saying that:

Only one of the UN Treaties — the Convention on the Rights of the Child — has been ratified by all.
Meanwhile the sovereign primacy of national law means that 21 of our member countries retain the death

penalty, and as many as 42 outlaw homosexual acts.

And so it is across the world, and the 192 member states of the United Nations. The 1948 Declaration

remains at best an aspiration, at worst a loose promise.

Such is the grey area of words, which is perhaps best set aside for the more prosaic reality of deeds. The
Commonwealth’s own stated values and commitment to human rights cannot be taken to mean that
all its members are perfect, and observing them to the letter. All our members are journeying on the
democratic path, the UK as much as any. But the vast majority of Commonwealth member countries are

less than 50 years old, and their journey represents a far steeper and harder climb.

So when the Commonwealth faces up to its fallibilities, it recognises them first across the entirety of its
membership. And when it turns its attention to an individual member, it does so by proffering a helping

hand, not raising a wagging finger.

The inter-governmental Commonwealth sees little point in listing grievances, in naming names, or in
using the crudest forms of megaphone diplomacy. But yes, when left with no other choice, it will of course
stand up and be counted: it has suspended five of its members in the last 15 years. Even when it does

take those most extreme of measures, it does so with the offer of help to return a country to its democratic

17 Rt.Hon Don McKinnon, “Speech at the UN Human Rights Council - High Level Segment” (14 March 2007) at http://www.

18

19

thecommonwealth.org/shared_asp_files/gfsr.asp?NodelD=161122&attributename=file (last accessed on 24 February 2010).
Kamalesh Sharma, “Speech at the UN Human Rights Council - High Level Segment” (1 March 2010) at http://www.
thecommonwealth.org/document/220690/speech_at_un_human_rights_council___high_level_seg.htm (last accessed on

24 February 2010).

Guardian.co.uk, “Commonwealth has abandoned human rights commitment - leaked memo” (8 October 2010) at http://www.
guardian.co.uk/law/2010/oct/08/commonwealth-human-rights-leaked-document (last accessed on 24 February 2010).
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path. Just as we raise our concerns behind the scenes, we offer our support in a similarly unobtrusive and

painstaking way.*

Taken together, theabove pronouncements showa change in perspective from the relatively strong characterisation
of human rights and the Commonwealth by the previous Secretary-General to the soft pedalled, behind-the-
scenes approach espoused by the current Secretary-General. The latter approach, which relies heavily on quiet
diplomacy, has a remarkable resemblance to stands regularly taken at the UN Human Rights Council by
influential countries and voting blocs, usually with interests in the global South, in order to stifle public debate

about their own poor human rights situations, or those of their allies.

In this context, a Commonwealth that works together to build dialogue or consensus at the Council could be a

recipe for a new negative voting bloc that seeks to further mellow the Council.

It is this worrying feature that makes it imperative for the Eminent Persons Group on Commonwealth Reform
to take serious note of the Commonwealth and its interaction with the Council. This Group should also consider
the association’s human rights heritage and past leadership in international fora, including the UN, on issues
such as Apartheid. In their final report to CHOGM 2011, the Eminent Persons Group should articulate strong
recommendations on the future relationship between the Council and the Commonwealth and make way for the

Commonwealth to realise its potential to strengthen human rights dialogue at the Council in a positive way.

20 Commonwealth Secretariat, “Of Declarations and Deeds” (26 October 2010) at http://www.thecommonwealth.org/
document/231259/the_commonwealth_hasn_t_reneged_on_its_commitment.htm (last accessed on 24 February 2010).
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1. Background
1.1. Context

Bangladesh won independence from Pakistan and became a sovereign state in 1971. In January 1975, the founder
President of Bangladesh, Sheikh Mujibur Rahman, introduced a single party system and was killed in a coup
along with most of his family members in August 1975. Several coups and counter-coups followed. A multiparty
system was reintroduced in 1978 by General Ziaur Rahman, a sector commander of the liberation war, and an
election was held in 1979. After General Ziaur Rahman was killed in a failed coup in 1981, the Army Chief,
General Hossain Muhammad Ershad, usurped power and declared Martial Law in March 1982. His tenure
continued till the end of 1990, when he was overthrown by a mass uprising. The country returned to democracy
through the elections of February 1991. The political situation has, however, remained tumultuous as intense

political rivalry and violence have set the rhythm of the country’s volatile political history.

From the beginning of the period covered by this report till elections were held on 29 December 2008, Bangladesh
was under the control of the Fakhruddin Ahmed-led Caretaker Government, described by many commentators
as “military-backed”. This was the second caretaker government since 2006, having taken over on 11 January 2007
from the previously discredited one headed by Iajuddin Ahmed.”" The Iajuddin caretaker term was marked by
conflict in the streets, with the country coming to a virtual standstill. Widely suspected of operating as an arm of
the previous ruling party, its actions aimed at predetermining election results and deploying the military led to
the protest resignation of all independent persons serving as advisors to the regime. Following the Fakhruddin
takeover, the elections scheduled for January 2007 were postponed indefinitely and a State of Emergency was
imposed. Under the State of Emergency, the Emergency Powers Ordinance and the Rules framed thereafter were
introduced on 25 January 2007. Fundamental freedoms such as freedom of expression (including freedom of the
press), assembly and association were curtailed. This raised particular concerns over the possibility of holding free
and fair elections. The State of Emergency remained in place till the government lifted it on 17 December 2008,
two weeks before holding the elections.” The elections saw the return to power of former Prime Minister Sheikh

Hasina at the helm of the Awami League Alliance, which won a massive majority.

1.2 UN Treaties

Bangladesh is a party to the International Covenant on Civil and Political Rights (ICCPR), the International
Covenant on Economic, Social and Cultural Rights (ICESCR), the Convention on the Elimination of All Forms
of Racial Discrimination (ICERD), the Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW) and its Optional Protocol, the Convention Against Torture (CAT), the Convention on the
Rights of the Child (CRC) and its two Optional Protocols, and the Convention on the Rights of Persons with
Disabilities. It also signed the International Convention on the Protection of the Rights of All Migrant Workers

and Members of their Families.

Bangladesh has not signed the two Optional Protocols to ICCPR, the Optional Protocol to ICESCR, the
Optional Protocol to CAT, the Convention for the Protection of All Persons from Enforced Disappearance and
the Optional Protocol to the Convention on the Rights of Persons with Disabilities.
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1.3 UN Reporting History

Bangladesh has only completed some reporting obligations required under international treaties. It has twelve

reports overdue under six of the main international human rights instruments.

Bangladesh has not completed any rounds of reporting under ICCPR and one report is due since 2001. It has
failed to submit any reports under ICESCR and owes reports for 2000 and 2005. Under ICERD, Bangladesh
has completed eleven rounds of reporting, but has yet to submit reports for 2002, 2004 and 2006. The country
has completed almost all its reporting requirements under CEDAW but has not yet submitted its 2009 report.
Bangladesh has not completed any rounds of reporting under CAT, and has three overdue reports from 1999,
2003 and 2007. All reports under CRC and its two Optional Protocols have been submitted, while the 2010

report under Convention on the Rights of Persons with Disabilities is overdue.

Bangladesh has not extended an open invitation to the Special Procedures of the Council.

1.4 UN Voting Patterns and Performance at the Council

Eighth Session of the UN Human Rights Council

On 2 June 2008, Bangladesh welcomed the statement by the High Commissioner to look at the legal relationship

between freedom of expression and hate speech, especially in relation to religion.

On 3 June 2008, Bangladesh agreed with the conceptual and policy framework proposed by the Special Representative
for the Secretary-General on trans-national corporations and human rights. The framework focused on the State’s
responsibility to protect against abuses from third parties, the responsibility of those third parties to respect human

rights, and the need for more effective access to remedies.
On 3 June 2008, Bangladesh expressed support for a legally binding instrument to eliminate poverty.

On 3 June 2008, Bangladesh responded to a statement contained in the report of the Special Rapporteur on
extrajudicial killings that the failure of Bangladesh and other listed countries to refuse requested visits by the
Special Rapporteur created a vacuum. Bangladesh noted that delays in responding occur for several reasons and

that reports must be meaningful and objective.

On 4 June 2008, Bangladesh expressed its opposition to an “a la carte” approach to the Optional Protocol to the
International Covenant on Social, Economic and Cultural Rights. This approach would not include all the rights
in the Covenant or the levels of obligation into the Optional Protocol. Bangladesh believed that the approach

would contradict the principle of the universality of human rights.

On 5 June 2008, Bangladesh expressed support for the renewal of the mandate of the Special Rapporteur on
extrajudicial killings but distinguished this from the renewal of the mandate holder, which was in its view,

dependent on them discharging their mandate.
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On 6 June 2008, Bangladesh called for the creation of a code of conduct for NGOs after an NGO raised the issue
of the State of Emergency in Bangladesh during the general debate on human rights situations that required the

Council’s attention.

On 18 June 2008, Bangladesh voted in favour of a resolution on the promotion of the right of peoples to peace.
Slovenia called for a vote, on behalf of the EU, on the basis that the issues contained in the resolution were best
dealt with in other fora and that the resolution failed to state that the absence of peace did not justify breaches of

human rights.

On 18 June 2008, Bangladesh voted in favour of a resolution on the promotion of a democratic and equitable
international order. The resolution rejected a unilateral approach in favour of a multilateral one, when addressing
international issues. Slovenia called for a vote, on behalf of the EU, on the basis that the resolution addressed issues
that were beyond the mandate of the Council. For example, it focused on relations between States rather than

relations between States and their citizens.

Ninth Session of the UN Human Rights Council
On 8 September 2008, Bangladesh advised that the Office of the High Commissioner on Human Rights,

in undertaking field activities, required a greater understanding of the realities and customs of the country

being visited.

On 9 September 2008, Bangladesh called for greater consideration on dealing with non-state actors in relation to

the recruitment of children in armed conflict.

On 10 September 2008, Bangladesh expressed strong concern at the adverse effects of dumping toxic waste and
called for a greater allocation of resources to the mandate of the Special Rapporteur on the adverse effects of the

illicit movement and dumping of toxic and dangerous products and wastes on the enjoyment of human rights.

On 12 September 2008, Bangladesh encouraged the Independent Expert on human rights and international
solidarity to continue drafting a declaration on international solidarity. Bangladesh stated that it believed that

international solidarity played a central role in international relations.

On 16 September 2008, Bangladesh noted the discrepancy between the report of the Special Rapporteur on Sudan
and the Ambassador of Sudan’s briefing, calling it a credibility gap requiring the attention of all. Bangladesh referred

to the positive efforts made by the Government of Sudan and called for support from the international community.

On 17 September 2008, Bangladesh expressed sincere appreciation for the work of the Advisory Committee
and the Social Forum and was satisfied with the progress made. It further noted that the theme of the last Social
Forum, which underlined the close link between poverty and human rights, was timely and pertinent and called

for the theoretical discourses discussed therein to be translated into implementable strategies.

On 18 September 2008, in connection with the report of the High-Level Fact-Finding Mission to Beit Hanoun,
Bangladesh stated that Israel had been in flagrant breach of international law. It criticised Israel for hindering the
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fact-finding mission and observed that silence on the part of the international community leads to continued

suffering in Palestine.

On 18 September 2008, during informal consultations on the draft resolution on human rights voluntary goals,

Bangladesh opposed the creation of a specific deadline to implement the voluntary goals.

On 24 September 2008, Bangladesh voted in favour of a resolution on human rights and international solidarity.
The resolution emphasised the need for international cooperation to tackle human rights issues in a manner that
distributes costs and burdens fairly. France called for a vote, on behalf of the EU, on the basis that international

solidarity was a moral principle not a human right defined in legal terms.

On 24 September 2008, Bangladesh voted in favour of a resolution on human rights and unilateral coercive
measures. The resolution requested States to stop using or implementing unilateral, coercive measures, not
in accordance with international law, particularly those creating obstacles to trade relations between States. It
also condemned the use of unilateral coercive measures to assert political or economic pressures, especially on

developing countries.

On 24 September 2008, Bangladesh voted in favour of a resolution on the follow-up to Resolution S-3/1 on the
Assault on Beit Hanoun. The resolution welcomed the report of the High-Level Fact-Finding Mission dispatched
to assess the situation in Beit Hanoun. It called for full implementation of all the recommendations made in the

report and expressed regret for the delay caused by Israel’s non-cooperation.

On 24 September 2008, Bangladesh expressed appreciation for the creation of UN guidelines to deal with the
important topic of conditions of alternative care for children but highlighted the need for the drafting process to

be more inclusive, transparent and intergovernmental.

Ninth Special Session of the UN Human Rights Council

On 12 January 2009, Bangladesh voted in favour of a resolution on the grave violations of human rights in the
Occupied Palestinian Territories (OPT). The resolution strongly condemned the Israeli military operation in the
OPT, stating that this had caused grave violations of the human rights of Palestinian civilians. It accused Israel of

collective punishment of the Palestinian people and called on the international community to act.

Tenth Special Session of the UN Human Rights Council

On 23 February 2009, Bangladesh voted in favour of a resolution on the impact of the global economic and
financial crisis on the universal realisation and effective enjoyment of human rights. The resolution expressed deep
concern at the effect of the economic and financial crisis on human rights and called for increased participation by

developing countries in international decision-making.

Tenth Session of the UN Human Rights Council
On 10 March 2009, Bangladesh asked the Special Rapporteur on the right to housing to consider the effects of

climate change on housing in Bangladesh in her next report.
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On 10 March 2009, Bangladesh suggested that donor countries of food aid should move away from food aid to

more comprehensive p].‘OViSiOIlS Of support to ICSS C].CVCIOPCC]. countries.

On 10 March 2009, Bangladesh welcomed the decision of the Independent Expert on access to safe drinking water

and sanitation to focus on sanitation.

On 12 March 2009, Bangladesh criticised the focus of the report of the Special Rapporteur on human rights
defenders (HRDs) on the use of the Universal Periodic Review (UPR) to enhance the protection of HRDs.
Bangladesh viewed the evaluation of the UPR as premature.

On 26 March 2009, Bangladesh voted in favour of a resolution on human rights in the occupied Syrian Golan,
which expressed deep concern for the suffering of the Syrian civilian population and referred to the systematic and

continuous violations of fundamental and human rights by Israel.

On 26 March 2009, Bangladesh voted in favour of a resolution on Israeli settlements in the OPT, including East

Jerusalem, and the occupied Syrian Golan. The resolution strongly condemned the Israeli announcement that it
would build further settlements in the OPT.

On 26 March 2009, Bangladesh voted in favour of a resolution on the human rights violations emanating from the

Israeli military attacks and operations in the OPT.

On 26 March 2009, Bangladesh voted in favour of a resolution on the follow-up to Council Resolution S-9/1 on
the grave violations of human rights in the OPT, particularly due to the then recent Israeli military attacks against
the occupied Gaza Strip. The resolution regretted that Resolution S-9/1 had not been fully implemented yet and

demanded that Israel cooperate with the international community.

On 26 March 2009, Bangladesh voted in favour of a resolution on the use of mercenaries as a means of violating

human rights and impeding the exercise of the right of peoples to self-determination.

On 26 March 2009, Bangladesh abstained from voting on a resolution expressing serious concern over the human
rights situation in the Democratic People’s Republic of Korea (DPRK) and extending the mandate of the Special
Rapporteur on DPRK for a further year.

On 26 March 2009, Bangladesh voted in favour of a resolution on combating defamation of religions.

On 26 March 2009, Bangladesh voted in favour of a resolution calling for better geographic representation and
gender balance in the staff of the Office of the High Commissioner for Human Rights (OHCHR).

On 27 March 2009, Bangladesh voted in favour of a resolution on the elaboration of complementary standards to

the International Convention on the Elimination of All Forms of Racial Discrimination.
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On 27 March 2009, Bangladesh voted in favour of a decision on the publication of reports completed by the Sub-
Commission on the Promotion and Protection of Human Rights. The resolution provided for all reports by the
Sub-Commission that had previously been mandated by the Commission on Human Rights and submitted to the
OHCHR, to be published as UN documents. Bangladesh said it was regrettable that a vote was needed owing to

the shortage of time available to discuss the decision.

On 27 March 2009, Bangladesh abstained from voting on a resolution on torture, and the role and responsibility
of medical and other health personnel. In an additional vote, Bangladesh voted against including a paragraph in the

resolution which took note of the report of the Special Rapporteur on torture.

On 10 March 2009, the Special Rapporteur on torture had presented his report in which he considered whether
the death penalty amounted to cruel, inhuman or degrading treatment or punishment. This was apparently in
response to a question posed by France at the General Assembly in October 2008. Bangladesh reacted strongly to
this, accusing the Special Rapporteur of going beyond his mandate, questioning his impartiality and stating that

there was no international consensus on the status of the death penalty as a breach of human rights.

On 27 March 2009, Bangladesh abstained from voting on a resolution on discrimination based on religion or belief
and its impact on the enjoyment of economic, social and cultural rights. The resolution was introduced by the EU.
The Czech Republic, on behalf of the EU, explained that the resolution was in response to the report of the Special
Rapporteur on freedom of expression and that this was an important, sensitive issue. The resolution was criticised

by some other States for failing to adequately address contemporary forms of religious discrimination.

During the Tenth Session, two draft resolutions on the human rights situation in the Democratic Republic of the
Congo (DRC) were tabled, one by the EU and the other by the African Group. The resolution drafted by the EU
expressed serious concerns regarding the human rights situation there, while the draft tabled by the African Group
was less critical of the issue and called on OHCHR to enhance its technical assistance activities in the country.
Following the adoption of the African Groupss resolution by vote, the EU proposed amendments to the resolution
reflecting serious concerns. Bangladesh voted in favour of the original resolution drafted by the African Group and

voted against the amendments proposed by the EU.

Eleventh Special Session of the UN Human Rights Council

On 27 May 2009, Bangladesh voted in favour of a resolution on assistance to Sri Lanka in the promotion and
protection of human rights. Before the vote, Germany, on behalf of the EU, proposed oral amendments to the draft
resolution, as it made no mention of the need to conduct investigations into alleged violations of international
human rights law or the need to prosecute perpetrators. Cuba, on behalf of a number of countries, requested that
no action be taken on Germany's proposed oral amendments. The request was put to a vote and Bangladesh voted

in favour of it.

Eleventh Session of the UN Human Rights Council

On 5 June 2009, the Independent Expert on human rights and extreme poverty thanked Bangladesh for its

official invitation for a country visit. Bangladesh expressed support for the mandate and referred to the need
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for resources to tackle poverty. Bangladesh identified poverty as a cause and consequence of several human

rights violations.

On 5 June 2009, Bangladesh agreed with the view of the Independent Expert on foreign debt and human rights

that the debt problem had ethical, moral and legal dimensions and was not merely an economic issue.

On 15 June 2009, Bangladesh used the Interactive Dialogue during the panel discussion on the relationship
between climate change and human rights, to refer to the implications of climate change for Bangladesh.

Bangladesh supported the suggestion that a new special procedure for climate change be created.

On 18 June 2009, Egypt, on behalf of the African Group, and the Czech Republic, on behalf of the EU,
introduced competing draft resolutions on the mandate on Sudan. The draft proposed by the African Group
did not renew the mandate of the Special Rapporteur or create a mandate for any international monitoring.
It referred positively to the efforts of the government. The EU resolution replaced the mandate of the Special
Rapporteur with that of an Independent Expert with some monitoring and reporting functions. The EU later
accepted the African Group's draft but with proposed amendments providing for the mandate of an Independent
Expert. Bangladesh voted against these amendments, and after the amendments were passed, against the entire

text as amended.

Twelfth Session of the UN Human Rights Council

On 15 September 2009, Bangladesh welcomed the High Commissioner’s comments on the importance of
economic, social and cultural rights and the ratification of the Optional Protocol to the International Covenant

on Economic, Social and Cultural Rights.

On 15 September 2009, during the general debate on the rights of migrants, Bangladesh noted that there was

a link between undocumented migration and trafficking.

On 16 September 2009, the Special Rapporteur on contemporary forms of slavery noted that she had not yet

received a reply to her request for a country visit to Bangladesh.
dareplytoh quest f try to Bangladesh

On 18 September 2009, Bangladesh called for international solidarity when tackling the global financial crisis
and a rights-based approach to global policymaking. Bangladesh viewed the economic crisis as an opportunity

to rethink the global economy.

On 18 September 2009, Bangladesh called for the implementation of the recommendations made by the Joint
Inspection Unit concerning geographic representation among OHCHR staff. Bangladesh stated that a road
map to achieve equitable representation in the OHCHR, with specific targets, should be set out and the

process accelerated‘

On 25 September 2009, Bangladesh stated that it was sufficient to report back on follow-up to the UPR only

at the next review, as it was reasonable for States to take up to four years to implement measures.
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On 28 September 2009, Bangladesh opposed establishing a new Independent Expert on the elimination of all

forms of discrimination against women, as it could lead to a proliferation of existing mechanisms.

On 1 October 2009, Bangladesh praised the Independent Expert on Somalia and called on the international

community to provide both political and economic support.

On 1 October 2009, Bangladesh voted in favour of a resolution on human rights and international solidarity.

On 2 October 2009, Bangladesh voted in favour of a resolution on human rights and unilateral coercive force.

On 2 October 2009, Bangladesh voted in favour of a decision on the effect of foreign debt on the enjoyment of

human rights.
On 2 October 2009, Bangladesh voted in favour of a resolution on the right to development.

Bangladesh co-sponsored a resolution promoting human rights and fundamental freedoms through a better

understanding of traditional values of humankind and on 2 October 2009, voted in favour of it.

Twelfth Special Session of the UN Human Rights Council

On 16 October 2009, Bangladesh voted in favour of a resolution that focused on continuing violations of
human rights by Israel in the OPT, and in particular, in East Jerusalem. It endorsed the recommendations set
out in the reports of the Fact-Finding Mission to Gaza led by Justice Goldstone and by the High Commissioner

for Human Rights, and called for their implementation.

Thirteenth Session of the UN Human Rights Council

On 1 March 2010, during the opening statements, Bangladesh expressed its will to eradicate poverty, as
mentioned in its development agenda. It further called for better engagement among member States in the

Council to ensure progress under international human rights law.

On 4 March 2010, during the Interactive Dialogue with the High Commissioner for Human Rights, Bangladesh
encouraged the UNHRC and the OHCHR to reach a consensus on arranging for periodic interactions between
the bodies. Bangladesh also noted that two concepts were missing from the Annual Report on the Activities of

the OHCHR - poverty and climate change.

On 5 March 2010, Bangladesh welcomed the report of the Special Rapporteur on the right to food, supported
the recommendations contained within it, and asked whether it would be possible to make the private sector
comply with those recommendations. Concerning the report of the Special Rapporteur on adequate housing,

Bangladesh emphasised on the important causal link between climate change and the displacement of people.

On 10 March 2010, Bangladesh reiterated its commitment to fight sexual violence against children and stated

its belief that root causes have to be identified to prevent cases of child abuse.
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On 11 March 2010, Bangladesh, commenting on the report of the Special Rapporteur on human rights defenders,
expressed reservations about defining “human rights defenders” narrowly to mean only non-governmental
organisations. Bangladesh commended the work of the Special Rapporteur on freedom of religion or belief and

underscored the important responsibility of media in promoting tolerance towards religion or belief.

On 15 March 2010, Bangladesh expressed its continuing support for the Myanmar government in its efforts
towards the upcoming elections. It also expressed concern about the situation of Muslim minorities in Myanmar,
but noted that members of these minorities were provided with identification cards and were allowed to vote in
local elections. Bangladesh called for more participation by the international community in the democratisation

of Myanmar.

On 16 March 2010, Bangladesh expressed its commitment and mentioned its efforts to ensure progress towards
the Millennium Development Goals by 2015. Bangladesh stated that social sector investment was important

to help reduce poverty.

On 22 March 2010, Bangladesh agreed with the recommendations in the Report by the High Commissioner
for Human Rights on the OPT and asked for compliance by Israel after what it said were deliberate and
premeditated violations of human rights by Israel. Bangladesh urged the parties who could influence Israel to

negotiate with it.

On 22 March 2010, Bangladesh welcomed the Goldstone Report on the Human Rights Situation in Palestine
and Other Occupied Arab Territories. It asked the Council to “stand by the side of the oppressed” and take a

clear position on the human rights violations taking place in the OPT.

On 24 March 2010, concerning the work of the Independent Expert on Somalia, Bangladesh regretted that he
did not visit the areas in Somalia where human rights violations occurred and asked for more support from the

international community to improve the work of the Transitional Federal Government.

On 24 March 2010, Bangladesh voted in favour of a resolution on the composition of the OHCHR that asked

for the implementation of measures to ensure a better representation of geographic diversity among the staff.

On 24 March 2010, Bangladesh voted in favour of a resolution on human rights in the occupied Syrian Golan.

The resolution strongly condemned the occupation of Syrian Golan by Israel.

On 24 March 2010, Bangladesh voted in favour of a resolution on the right of the Palestinian people to self-
determination. The resolution emphasised the value of self-determination, and supported Palestine and Israel
in their process towards peace and security. It encouraged the international community to aid the Palestinians

in their right to self-determination.

On 24 March 2010, Bangladesh voted in favour of a resolution on Israeli settlements in the OPT, including

East Jerusalem, and in the occupied Syrian Golan. The resolution asked the Government of Israel to reverse

Easier Said than Done



controversial announcements about new settlements and to respect legal obligations concerning access to food

and supplies, the halting of impunity, the prevention of violence, etc.

On 24 March 2010, Bangladesh voted in favour of a resolution on grave human rights violations by Israel in the
OPT, including East Jerusalem. The resolution strongly condemned the military attacks and operations in the
OPT, which it said caused grave violations of human rights. It asked for the end of the occupation and for the

establishment of an independent sovereign state through a peace process.

On 25 March 2010, Bangladesh voted in favour of a resolution on the follow-up to the report of the United
Nations Independent International Fact-Finding Mission on the Gaza Conflict. The resolution asked for
independent and credible investigations regarding the violations of international humanitarian and international

human rights law during the Gaza Conlflict.

On 25 March 2010, Bangladesh abstained from voting on a resolution on the situation of human rights in
DPRK. The resolution asked for the mandate of the Special Rapporteur on DPRK to be extended and for the

government's participation in addressing human rights violations.

On 25 March 2010, Bangladesh voted in favour of a resolution on combating defamation of religions. The
resolution urged the international community to promote a culture of tolerance and peace, especially concerning

the wrongful association of Islam with human rights violations and terrorism.

On 26 March 2010, explaining its reasons for abstaining from voting on a resolution on the situation of human
rights in DPRK, after the vote was taken, Bangladesh stated that it disagreed with “country mandates created
against the will of the concerned country”. Bangladesh’s abstention did not reflect its position on the resolution;

it just iterated its position that the country mandate did not help the situation in DPRK.

2. Pledge

2.1 Election to the Council

Bangladesh was one of the 18 Asian candidates who contested the May 2006 election to the Council. Thirteen

seats were reserved for Asian States and Bangladesh came third among the Asian group with 160 votes.

In its second election on 12 May 2009, the number of Asian seats available and the number of candidates
seeking election were identical, therefore the election results were predetermined. Bangladesh came third out of

five candidates among the Asian group, after Jordan and Kyrgyzstan, with 171 votes.

2.2 Pledge Made

In its pre-election pledge in 2006, Bangladesh promised to establish a National Human Rights Commission “as
soon as possible”. Bangladesh also pledged to continue to work towards further strengthening and consolidating
institutional structures that promote good governance, democracy, human rights and the rule of law. Bangladesh
also pledged its commitment to further integrate the promotion and protection of human rights and fundamental

freedoms into its national policies, including that on development and poverty eradication, with a special focus
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on the rights of women, children, minorities and persons with disabilities. In the document Bangladesh stated
that if elected, it would separate the judiciary and the executive “as soon as feasible”. Bangladesh also undertook
to “contemplate” adhering to the remaining international and regional human rights instruments. In addition,
Bangladesh promised to cooperate with the efforts of the Council, further highlighting its long involvement in

the functioning of the Commission.

Before its re-election to the Council in 2009, Bangladesh reminded the Council of its human rights achievements
and progress. It noted that its constitutional framework provided for the protection of fundamental rights, including
the right to equality before the law and equal protection of the law, and the prohibition of discrimination on
grounds of race, religion, caste or sex. In its voluntary pledges, Bangladesh committed to intensify its efforts
to uphold the principles enshrined in its Constitution, the Universal Declaration of Human Rights and other
international instruments to which it was a party. It also pledged to continue with its agenda on the overall
development of its people, including the empowerment of women, children and other vulnerable sections of
the population. Furthermore, Bangladesh pledged to: follow a policy of zero tolerance towards any extrajudicial
or extra-constitutional actions undertaken when dealing with persons accused of criminal activity; further
strengthen the National Human Rights and Electoral Commissions; preserve and enhance the independence
of the judiciary and freedom of the press; and increase its efforts to ensure the provision of basic necessities
to its people. Bangladesh committed to strengthening efforts to meet its treaty body obligations, inviting
some Special Rapporteurs to visit the country at “mutually convenient times’, and strengthening further the
government's partnership with civil society. Finally, Bangladesh promised to continue supporting the work of
the Council, the Office of the High Commissioner for Human Rights and other human rights related UN

agencies, programmes and funds.

3. Compliance

3.1 Human Rights During the Reporting Period

On the 25 February 2009, just two months after the current government took office, a violent mutiny broke out
at the Headquarters of Bangladesh's border guards, the Bangladesh Rifles (BDR), in Pilkhana. The mutiny lasted
for 33 hours and resulted in the deaths of at least 75 people, including officers and civilians. It was brought to
an end by the offering of a general amnesty and the appearance of the army with tanks. In the days following
the mutiny, BDR members were ordered to report to barracks or face lawful action. Since then, grave concerns
about the treatment of the detained BDR members have been raised as many of them reportedly died in custody.
Official sources cited heart attacks, suicide and death by natural causes as the reasons behind the deaths. However,
the high number of deaths, allegations of torture made by families and reports by human rights organisations, all
point towards possible ill-treatment of the BDR members while in custody.”” On 20 May 2009, the government
formed a committee to investigate 21 BDR deaths.” The subsequent report termed all the deaths unnatural. On
2 October 2009, two murder cases were filed in respect of two BDR members who were allegedly tortured to
death.” On 11 January 2010, it was reported that 67 accused BDR soldiers had died in hospitals or committed
suicide.* On 12 November 2009, Amnesty International published a report containing allegations of torture after
taking testimonies in April and May 2009, and asserting that detained BDR members had received inadequate

access to legal advice and inadequate contact with family members.?” Local and international organisations noted
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that as of March 2010, up to 2,100 of the alleged mutineers were still in custody awaiting trial and the majority
had not been charged.?®

Controversy also surrounded the means of prosecuting the BDR members allegedly involved in the mutiny.
Probes into the mutiny undertaken by both the army and the government advocated for the use of the Army
Act, 1952 to prosecute the accused. Use of this Act was opposed by rights groups on the grounds that it did not
provide for a right of appeal and that, given the number of military casualties, it would be difficult to constitute
a fair and impartial military tribunal. Moreover, the BDR is a civilian force and as such it would have been
inappropriate for justice to be carried out by a military court.”” On 10 September 2009, in reply to a Presidential
Reference on the mode of trial, the Supreme Court expressed its opinion that BDR members could not be tried
under the Army Act, 1952 — neither in its current form nor with an amendment allowing for retrospective
effect.’® On 15 September 2009, the government reportedly determined that offences such as murder, looting
and arson would be tried in non-military courts using the Speedy Trial Tribunal under the Penal Code. Offences
such as breaching discipline and ignoring officers’ orders would be tried under the Bangladesh Rifles Order
(BRO), 1972 (henceforth referred to as the BDR law) using special courts.”

The first of the trials under the BDR law commenced on 22 November 2009. Six special courts were set up for
the purpose and were located at the respective BDR barracks where the alleged offences were committed. The
courts each consisted of three members, headed by the BDR Director General. The maximum penalty available
under the BDR law was seven years imprisonment.”” Under the Penal Code, the maximum penalty available
for the most serious offences allegedly committed during the mutiny, such as murder, was death.® There were
concerns that the fast track procedure of the speedy trial process would lead to possible miscarriages of justice.**
Additionally, twelve BDR members reportedly sought to retract confessions, which they alleged were extracted

under torture.*

Bangladesh’s prisons suffered from extreme overcrowding. Around 70,000 inmates were imprisoned in 68 jails,
which together had a capacity of only 27,500.° The problem was exacerbated by the presence of numerous
juvenile and remand prisoners. In August 2008, it was reported that 412 juveniles were detained in adult prisons
rather than in juvenile correction facilities, as was required by Bangladeshi law.*” In January 2009, it was reported
that 286 foreign nationals remained in jail long after the expiration of their sentences, owing to problems with
their repatriation.®® In January 2010, the Inspector-General of Prisons reportedly stated that only 23 per cent of

inmates in the country had been convicted and that the rest were still awaiting trial, often long after their arrest.”

Overcrowding eased a little under the Awami League government. It was reported in February 2010 that
the prison population had decreased from 86,000 to under 70,000.* A three-year project, conducted by the
Ministry of Home Affairs in partnership with three legal service providers, Bangladesh Legal Aid and Services
Trust, BRAC-Human Rights and Legal Aid Services and Madaripur Legal Aid Association, and supported by
Deutsche Gesellschaft fiir Internationale Zusammenarbeit (GTZ), commenced in 2009 with the aim of releasing
prisoners charged with minor offences who had been awaiting trial for years, often because they could not afford
alawyer. Under the project, 14,000 prisoners were released in 2009.* Despite this positive development, prisons
remained extremely overcrowded. According to the Home Minister, as of January 2010 the government had no

plans to construct additional facilities, though it did plan to improve existing ones.*
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Death sentences were handed out throughout the reporting period and no moves were made towards a
moratorium.” According to a report by Amnesty International, in 2008, five people were executed and 185
sentenced to death, bringing the number of people on death row to at least 1,085.* In December 2009, it was
reported that the final draft of the “Border Guard Bangladesh Bill, 2009 had been submitted to the Home
Ministry and Ministry of Law, Justice and Parliamentary Affairs and that the bill included a provision for the use
of the death penalty for future crimes such as mutiny, which was not contained in the BDR Order, 1972.* On
28 January 2010, five ex-army officers were executed for the assassination of the Bangladesh independence leader
and former President, Sheikh Mujibur Rahman (father of the current Prime Minister, Sheikh Hasina) and the
murder of members of his family.*® Seven other ex-army officers were also sentenced to death but six live abroad,

and have not yet surrendered to the courts in Bangladesh, and one is believed to have died.*’

As part of their election pledge, the Awami League government vowed to bring about trials for war crimes
committed during the 1971 Bangladesh Liberation War, after decades of demands by survivors, the families of
victims and national and international rights organisations that impunity relating to the war should end.*® On
26 January 2010, the War Crimes Committee of the International Bar Association (IBA) commented that the
Bangladeshi International Crimes (Tribunals) Act, 1973, under which the government intended to try alleged
war criminals, although broadly compatible with current international standards, had several flaws. The Act
allegedly contained obsolete definitions for offences, and provided insufficient protection to the rights of people
under investigation and at trial.** Concerns were raised by the European Union about the potential availability
of the death penalty under the 1973 Act in “politically motivated cases”*®* On 23 March 2010, the Bangladeshi
government announced that it had ratified the Rome Statute of the International Criminal Court, which sets
high standards for investigating and prosecuting crimes under international law.”* This announcement came two
days before the government officially named the members of the 1971 War Crimes Tribunal and investigative
and prosecuting bodies. Despite these developments, the abovementioned concerns about the Act, as noted by the
IBA and the European Union, were not rectified till the end of the reporting period and there was further concern
that a lack of surviving, credible documentary evidence from 1971 would severely hamper the Tribunal’s ability to

hold trials in accordance with international standards.>

Extrajudicial executions continued to be a major concern in Bangladesh. The Rapid Action Battalion (RAB) has
consistently been the subject of allegations of extrajudicial killings since its formation in 2004. These killings are
characteristically reported as “cross-fire” incidents or “shoot-outs” in which alleged criminals are killed in supposed
“encounters” with security forces. According to a report by Odhikar, a Bangladeshi human rights organisation,
146 people were killed by law enforcement agencies in alleged extrajudicial killings by the RAB, the police, the
Coast Guard, the BDR and “Joint Forces”.”* Odhikar’s annual report for 2009, alleged that 154 people were
victims of extrajudicial killings during that year, and 35 of these occurred while the victim was in police custody.**
Different civil society organisations quote slightly different statistics on extrajudicial killings. The legal aid and
human rights organisation, Ain O Salish Kendra, reported that 139 extrajudicial killings took place in 2008, and
that 110 people were killed by police in 2009. This is in contrast with an all-time high of 320 killings by police in
2005.»

On 16 November 2009, two brothers, Lutfor Rahman Khalasi and Khainil Haque Khalasi, were killed in a
“shoot-out” with the RAB. According to the RAB they were members of the outlawed Purba Banglar Communist
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Party who were shot when their cohorts opened fire on the RAB. However, at a press conference days before
the shooting, their family members alleged that the pair was arrested by the RAB, and the family had appealed
to them not to kill them under the pretence of crossfire.”* On 17 November, the High Court ruled that the
government and the RAB had 48 hours to explain the killings.”” Following the Order, the Home Minister Sahara
Khatun denied that any crossfire killings had occurred in the country.”® As of May 2010, no member of the RAB
had been brought to justice for the killings, at least partly because several High Court Benches were reconstituted
— including the one which had initially issued the “show cause” on the government — after which the matter was

taken off the Court’s daily case list.”

On 22 March 2010, the police shut down a photo exhibition entitled “Crossfire”, which included images that
symbolically represented extrajudicial killings by the RAB. The gallery in which the exhibition was housed was
forcibly closed by police who claimed that the organisers did not have the requisite government permission to
stage it.” This resulted in national and international condemnation from human rights groups. The exhibition

reopened a week later following a legal challenge before the High Court.”

Abuse of power by law enforcement personnel has also contributed to restrictions on freedom of expression
within Bangladesh. The Caretaker Government's Emergency Power Rules, 2007 posed several restrictions on
journalists to report freely. However, restriction on their activities in the form of physical harassment by law
enforcement personnel and private individuals, and by bringing false cases against them, continued under the
current government. A report by Ain O Salish Kendra recorded that during 2009, four journalists were killed,
19 received death threats, 84 saw cases filed against them and 136 were tortured, assaulted, threatened or harassed
by criminals, law enforcers, militants and political activists.*” The following cases serve as illustrative examples of
the treatment meted out to media persons. On 19 October 2009, the Daily Star’s Senior Correspondent in Bogra
was reportedly arrested under false charges and later released on bail.®> On 22 October 2009, RAB reportedly
arrested and tortured FM Masum a staff reporter for the newspaper New Age. Masum, who had written several
articles regarding RAB involvement in crossfire shootings, the drug industry and torture of journalists, was
reportedly arrested at his house and tortured by the RAB. He was repeatedly beaten and salt was rubbed into his
wounds.** On 24 October 2009, the RAB issued a press release regretting the incident and stating that it would

form a committee to probe the incident.®®

Bangladesh maintains criminal defamation legislation. On 7 December 2009, the Cabinet approved the Code of
Criminal Procedure (Amendment) Bill, 2009, which would remove the power of courts to issue arrest warrants
against editors, publishers, reporters or writers for alleged criminal defamation, and would be limited to issuing a

summons or notice.®

Right to Information legislation was passed during the reporting period. On 29 March 2009, Bangladesh enacted
the Right to Information Act, 2009, which came into force on 1 July 2009.” The Act requires organisations
who meet certain criteria, for example those constituted by the Bangladeshi Constitution, private organisations
run with government funding, and those that perform public functions, to provide citizens with information
on matters of public interest, although some organisations may refuse to do so in certain circumstances.®® An

Information Commission was also established to ensure its proper enactment and to deal with complaints.

Easier Said than Done

29



30

Progress towards setting up a National Human Rights Commission in Bangladesh has been slow and stilted
but the project was finally underway. Under the Fakhruddin Ahmed-led Caretaker Government, the National
Human Rights Commission was launched on 1 September 2008, nine months after its Ordinance was approved on
9 December 2007.% The Chairman, a former Supreme Court Justice, and two members of the Commission were
appointed on 19 November 2008 and on 1 December 2008 the Commission was able to commence operations.”
However, following the election of the Awami-League-led government, the Commission reportedly ceased
to be effective on 25 February 2009, as the interim ordinance expired while awaiting ratification by the new
parliament.” In July 2009, a law re-activating the Commission was passed. The law provided for the appointment
of a six-member commission and strengthened its powers to investigate breaches by disciplined forces.”” The
Commission’s diversity requirements necessitate the inclusion of an indigenous community representative and

a woman representative.

The 1972 Bangladesh Constitution provides for equality between men and women. Despite this, women
continued to suffer discrimination as a result of violence, traditional attitudes and discriminatory legislation and
practices. The Women's Development Policy, 1997 and a few other pieces of legislation attempted to address
some disparities, by providing for the reservation of a proportion of government seats for women and equal
property and inheritance rights. However, the policy suffered from amendments in May 2004 by the BNP-led
government which diluted its effect. The Caretaker Government cancelled the 2004 amendments, and adopted
a new Women's Policy that reverted to many provisions contained in the original 1997 one (although it did
not reaffirm equal inheritance rights). However, religious extremist organisations protested that the Caretaker
Government had no power to frame policies or to make any provisions allowing for women'’s equality. As such,
the policy was again poorly implemented. The current Awami League-led government vowed to ensure the
realisation of the policy, with amendments to ensure the protection of indigenous women and the physically or
intellectually challenged.”” A Domestic Violence Bill was tabled in parliament but was not passed by the end of
the reporting period.

Legislative reform is only one part of the solution, with discrimination against women also stemming from
traditional, societal and religious attitudes towards them. Throughout the reporting period, there were frequent
incidents of violence against women, such as domestic violence, rape and acid attacks, as well as extrajudicial
penalties in the name of “fatwa”. A compilation from 15 national newspapers by Ain O Salish Kendra found
“446 reports of incidents of rape, in which 158 women were victims of gang rape and 62 were murdered after
rape. Cases were filed in 244 of these incidents. Thirty-five incidents of fatwa were reported, and 281 women
were reported to have been subjected to domestic violence, 285 women to torture for dowry, out of which 194

died. The media reported on 63 incidents of acid burns on women."””*

The High Court Division of the Supreme Court of Bangladesh declared the issuance of “fatwa” illegal in 2001,
yet several incidents were reported of women being subject to punishment, including whipping, as the result of
a declaration of fatwa. Ain O Salish Kendra's 2009 report recorded that 35 women were subjected to fatwa;
20 of whom were caned and three forced to marry.”” In June 2009, human rights groups called for immediate
action, including the enactment of a law to address extrajudicial penalties issued in the name of fatwa and for the
prosecution of offenders.”® Furthermore, in August, the High Court issued a directive to the police to probe all

incidents of extrajudicial penalties in the name of fatwa, criticising them for failing to do so earlier.”’
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Discrimination was also alleged against Bangladesh's indigenous communities. The population includes around
49 indigenous communities located within the Chittagong Hill Tracts (CHT) and lowland plains. There were
ongoing concerns about the protection of these indigenous people’s rights, which were exacerbated by tensions
with settler communities in the area. Concerns expressed by representatives of the indigenous people include
constitutional recognition of their identity and rights, education of indigenous children in their mother tongue,
and a quota system within education and government. Major concerns also centred on alleged land grabbing by
settlers. Indigenous people traditionally took a community-based approach to land ownership, resulting in a
lack of official records of individual ownership. This contributed to displacement by settlers who were allegedly
supported by the government and military. The subsequent tensions consistently resulted in violent clashes, and

in February and March 2010, the region saw its worst violence since 1997.7%

In 1997, the Chittagong Hill Tracts Peace Accord was signed by the Awami League-led government and
representatives of the indigenous people. However, more than a decade later, the Accord had not been fully
implemented. While the Accord provided for the removal of all temporary army camps, it failed to provide for
a fixed time limit, and a number of political parties, including the BNP and Jamaat-E-Islami, strongly oppose
the removal of these camps.”” In August 2009, it was reported that only 31 out of 500 army camps had been
withdrawn, and, as of March 2010, there were reportedly still at least 400 army camps in the region.* Indigenous
groups reportedly raised many concerns regarding the functioning of the Land Commission established by the
Accord to settle disputes on land ownership. According to the President of the Bangladesh Indigenous People’s
Forum, indigenous groups had proposed 19 amendments to the Land Commission Law since its enactment,

but, as of August 2008, none of these had been taken up by the government.”!

In July 2009, an international medical aid agency, Medecins Sans Frontieres (MSF), expressed concern
over the treatment of Rohingya refugees from Myanmar who fled to south-east Bangladesh to escape
persecution.’ Myanmar does not recognise the citizenship of the Rohingya people, who are required to seek
permission to travel and marry, are prohibited from practising the Muslim faith and suffer restrictions in
access to public services.”’ In Bangladesh, unregistered Rohingya refugees were reportedly prevented from
living in the official refugee camp run by the Bangladeshi government and UNHCR, and instead had to stay
in a makeshift camp. In June 2008, MSF issued a statement raising concerns about conditions within the
camp which it described as dire, referring to “acute malnutrition rates above the emergency threshold”. MSF
also alleged that the houses of some Rohingya refugees were destroyed and that the inhabitants claimed to
have been beaten up.** The government response was that they could only provide assistance to refugees
who were officially recognised, stating that residents of the makeshift camp should return to Myanmar
immediately.® In February 2010, MSF again raised concerns about the situation, this time regarding what
it viewed as a violent crackdown on unregistered Rohingya refugees. MSF asserted that doctors at the
camp had treated refugees for injuries resulting from beatings administered by the police and Bangladeshi
citizens. Rohingyas, including those who had been in Bangladesh for several years, complained of having their
houses destroyed and of border guards attempting to force them to leave Bangladesh. MSF also commented
on the continuing poor conditions at the camp owing to overcrowding and the inability of the refugees
to earn a living or to access food aid.* In March 2010, Physicians for Human Rights released a report
entitled “Stateless and Starving: Persecuted Rohingya Flee Burma and Starve in Bangladesh”. The report

makes similar allegations to those in the MSF report regarding the state of unofficial refugee camps and
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the treatment of unregistered refugees by the Bangladeshi authorities. It also alleged that the Bangladeshi
government's actions in preventing unofficial camps from receiving adequate humanitarian aid were to blame

for the extreme malnutrition in the camps.”

Numerous forced evictions were carried out during the reporting period. For example, in December 2008, human
rights groups called on the Caretaker Government to stop the process of evicting 120,000 slum dwellers in Dhaka
from a slum which had reportedly been inhabited for 35 years. The Executive Director of Ain O Salish Kendra
stated that after the evictions of these slum dwellers, by the Caretaker Government, the Housing and Public
Works Adviser promised human rights groups that no further evictions would take place without rehabilitating
the slum dwellers.*® In March 2009, two Dalit rights groups reportedly formed a human chain in Dhaka to protest
the eviction of a Dalit community from a neighbourhood where they claimed they had lived for a century. The
protest called for the arrest and trial of “land robbers”, who, one evictee claimed, carried out the violent eviction

with the help of police and criminals.®

3.2 Compliance with the Pledge

In its pre-election pledges, Bangladesh committed itself to adopt a zero tolerance policy on extrajudicial or extra-
constitutional actions while dealing with persons accused of criminal activity. It further undertook to intensify its
efforts to uphold the principles enshrined in its Constitution, the Universal Declaration of Human Rights and the
other international instruments to which it was a party. Bangladesh also promised to continue working towards
further strengthening and consolidating institutional structures that promote good governance, democracy, human
rights and the rule of law. Notwithstanding these pledges and commitments, extrajudicial killings continued to
occur throughout the reporting period. Numerous instances of prolonged detention, custodial death and torture
by security forces were also reported, while journalists continued to be harassed, tortured and killed. Bangladeshi
prisons remained overcrowded and juveniles were occasionally held in adult prisons. Death sentences continued

to be handed down during the reporting period.

Bangladesh also pledged to further integrate the promotion and protection of human rights and fundamental
freedoms into its national policies, including those on development and poverty eradication, with a special focus
on the rights of women, children and minorities. Additionally, Bangladesh pledged to continue with its agenda
for the overall development of its people including the empowerment of women, children and other vulnerable
sections of the population. Despite these pledges, a new policy on women was poorly implemented and eventually
diluted, so that discrimination against women continued. Domestic violence, sexual violence and acid attacks
against women were commonly reported. There were also reports that extrajudicial penalties, resulting from
fatwas, targeted women. Indigenous people in Bangladesh reportedly faced discrimination and refugees were

poorly treated. Numerous forced evictions were also reported.

Bangladesh, in its pledge, promised that it would “contemplate” adhering to international and regional human
rights instruments to which it was not already a party. Bangladesh’s contemplation has thus far not led it to ratify
the two Optional Protocols to ICCPR, the Optional Protocol to ICESCR, the Optional Protocol to CAT, the
Convention for the Protection of All Persons from Enforced Disappearance or the Optional Protocol to the

Convention on the Rights of Persons with Disabilities.
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In its pledge to the Council, Bangladesh undertook to support the work of the Council, the Office of the High
Commissioner for Human Rights and other human rights related UN agencies, programmes and funds. However,
at the Council, Bangladesh discouraged the Special Rapporteur on human right defenders from exploring ways to
protect human rights defenders through the UPR. Bangladesh was also strongly critical of the Special Rapporteur
on torture for considering whether the death penalty amounted to cruel, inhuman or degrading treatment or
punishment. Further, Bangladesh opposed establishing a new Independent Expert on the elimination of all forms
of discrimination against women. It presented its view that follow-up reports on the UPR were not necessary
between reviews. Bangladesh took perhaps its most concerning stance when it called for the creation of a code of
conduct for NGOs, which would have restricted the already endangered space that NGOs enjoy at the Council.
Bangladesh actively opposed examining country situations at Council sessions. It opposed international scrutiny
of Myanmar and Sri Lanka, while voting in favour of weaker approaches to the human rights situation in DRC
and Sudan, and abstained on votes on DPRK. Bangladesh voted in favour of every Organisation of the Islamic

Conference (OIC)-introduced resolution on the subject of Israel and Palestine.

On controversial thematic resolutions, Bangladesh followed allied voting blocs and voted in favour of resolutions
on the promotion of the right of peoples to peace, the promotion of a democratic and equitable international
order, human rights and international solidarity, unilateral coercive measures, defamation of religions, and the
elaboration of complementary standards to ICERD. Bangladesh abstained on a resolution on discrimination

based on religion or belief.

The country’s pledge to strengthen efforts to meet its treaty body obligations was not realised. At the end of the
reporting period, twelve reports under six of the main international human rights instruments were overdue.
Bangladesh has not submitted any report under ICCPR, ICESCR, or CAT, and has overdue reports under
ICERD, CEDAW and CPD. It has, however, submitted all its reports under CRC.
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1. Background
1.1. Context

In 1961, the British-administered Southern Cameroons merged with the Republic of Cameroon, which had
won its independence from French administrators a year eatlier. The first President of the Federal Republic
of Cameroon, Ahmadou Ahidjo, ruled over the country for over 20 years. During his repressive regime, he
converted the federal Cameroon into a unitary state by a national referendum, led it into single party rule in 1966
and re-christened it the United Republic of Cameroon in 1972. In 1982, Paul Biya, Ahidjo’s Prime Minister,
succeeded him as President and opened the country to multiparty elections, which he won in 1992, 1997 and
2004. Commonwealth observers, whilst accepting the 2004 election results, stated that the electoral process
lacked credibility in key areas. Divisions between the Anglophone Northwest and Southwest provinces and the
remaining Francophone provinces began to surface strongly in the 1990s. Anglophones claim to be marginalised

and have advocated various solutions ranging from federalism to secession.

1.2 UN Treaties

Cameroon is a party to the International Covenant on Civil and Political Rights (ICCPR) and its first Optional
Protocol, the International Covenant on Economic, Social and Cultural Rights (ICESCR), the Convention on the
Elimination of All Forms of Racial Discrimination (ICERD), the Convention on the Elimination of All Forms
of Discrimination Against Women (CEDAW) and its Optional Protocol, the Convention Against Torture
(CAT) and the Convention on the Rights of the Child (CRC). Cameroon also signed the two Optional Protocols
to the Convention on the Rights of the Child, the Convention for the Protection of All Persons from Enforced
Disappearance (CED), the Convention on the Rights of Persons with Disabilities and its Optional Protocol and the
International Convention on the Protection of the Rights of All Migrant Workers and Members of their Families.

Cameroon is not a party to the second Optional Protocol to ICCPR.

1.3 UN Reporting History

Cameroon has completed all its reports due under international treaties.

The country completed four rounds of reporting under CAT and ICCPR, three rounds under CEDAW and
eighteen rounds under ICERD. It has also completed two rounds of reporting under ICESR and CRC.

Cameroon has not extended an open invitation to the UN Human Rights Council's Special Procedures.

1.4 UN Voting Patterns and Performance at the Council

Eighth Session of the UN Human Rights Council

On 18 June 2008, Cameroon voted in favour of a resolution on the promotion of the right of peoples to peace.
Slovenia called for a vote, on behalf of the EU, on the basis that the issues contained in the resolution were best
handled in other fora and that the resolution failed to state that the absence of peace did not justify breaches of

human rights.
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On 18 June 2008, Cameroon voted in favour of a resolution on the promotion of a democratic and equitable
international order. The resolution rejected a unilateral approach in favour of a multilateral one when addressing
international issues. Slovenia called for a vote, on behalf of the EU, on the basis that the resolution addressed
issues that were beyond the mandate of the Council. For example, it focused on relations between States rather

than relations between States and their citizens.

Ninth Session of the UN Human Rights Council

On 24 September 2008, Cameroon voted in favour of a resolution on human rights and international solidarity.
The resolution emphasised the need for international cooperation to tackle human rights issues in a manner that
distributes costs and burdens fairly. France called for a vote, on behalf of the EU, on the basis that international

solidarity was a moral principle not a human right defined in legal terms.

On 24 September 2008, Cameroon voted in favour of a resolution on human rights and unilateral coercive
measures. The resolution requested States to stop using or implementing unilateral, coercive measures not in
accordance with international law, particularly those creating obstacles to trade relations between States. The
resolution also condemned the use of unilateral coercive measures to assert political or economic pressures,

especially against developing countries.

On 24 September 2008, Cameroon abstained from voting on a resolution on the follow-up to Resolution
S-3/1 on the assault on Beit Hanoun, which it viewed as unbalanced. The resolution welcomed the report
of the High-Level Fact-Finding Mission dispatched to assess the situation in Beit Hanoun. It called for full
implementation of all the recommendations made in the report and expressed regret for the delay caused by

Israel's non-cooperation.

Ninth Special Session of the UN Human Rights Council

On 12 January 2009, Cameroon abstained from voting on a resolution on the grave violations of human rights
in the OPT. The resolution strongly condemned the Israeli military operation in the OPT, stating that this had
caused grave violations of the human rights of Palestinian civilians. It accused Israel of collective punishment of

the Palestinian people and called on the international community to act.

Tenth Special Session of the UN Human Rights Council

On 23 February 2009, Cameroon voted in favour of a resolution on the impact of the global economic and
financial crisis on the universal realisation and effective enjoyment of human rights. The resolution expressed deep
concern at the effect of the economic and financial crisis on human rights and called for increased participation by

developing countries in international decision-making.
Tenth Session of the UN Human Rights Council

On 9 March 2009, Cameroon referred to its challenge of providing houses for people expelled from flood zones
and expressed a desire to work with the Special Rapporteur on the right to housing to deal with the issue.
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On 26 March 2009, Cameroon voted in favour of a resolution on the use of mercenaries as a means of violating

human rights and impeding the exercise of the right of peoples to self-determination.

On 26 March 2009, Cameroon abstained from voting on a resolution on human rights in the occupied Syr-
ian Golan which expressed deep concern for the suffering of the Syrian civilian population and referred to the

systematic and continuous violations of fundamental and human rights by Israel.

On 26 March 2009, Cameroon voted in favour of a resolution on Israeli settlements in the OPT, including East
Jerusalem, and the occupied Syrian Golan. The resolution strongly condemned the Israeli announcement that it

would build further settlements in the OPT.

On 26 March 2009, Cameroon abstained from voting on a resolution on the human rights violations emanating

from the Israeli military attacks and operations in the OPT.

On 26 March 2009, Cameroon abstained from voting on a resolution on the follow-up to Council Resolution
S-9/1 on the grave violations of human rights in the OPT, particularly due to Israeli military attacks against
the Occupied Gaza Strip. The Resolution regretted that the previous Resolution S-9/1 had not been fully

implemented yet and demanded that Israel cooperate with the international community.
On 26 March 2009, Cameroon voted in favour of a resolution on combating defamation of religions.

On 26 March 2009, Cameroon voted in favour of a resolution expressing serious concern over the human

rights situation in DPRK and extending the mandate of the Special Rapporteur on DPRK for a further year.

On 26 March 2009, Cameroon voted in favour of a resolution calling for better geographic representation and

gender balance in the staff of the OHCHR.

On 27 March 2009, Cameroon voted in favour of a resolution on the elaboration of complementary standards to

the International Convention on the Elimination of All Forms of Racial Discrimination.

On 27 March 2009, Cameroon abstained from voting on a decision on the publication of reports completed by
the Sub-Commission on the Promotion and Protection of Human Rights. The resolution provided for of all

reports by the Sub-Commission that had previously been mandated by the Commission on Human Rights and
submitted to the OHCHR, to be published as UN documents.

On 27 March 2009, Cameroon abstained from voting on a resolution on discrimination based on religion or
belief and its impact on the enjoyment of economic, social and cultural rights. The resolution was introduced by
the EU. The Czech Republic, on behalf of the EU, explained that it was in response to the report of the Special
Rapporteur on freedom of expression and that this was an important, sensitive issue. The resolution was criticised

by some other States for failing to adequately address contemporary forms of religious discrimination.
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On 27 March 2009, Cameroon voted in favour of a resolution on torture and the role and responsibility of
medical and other health personnel. In an additional vote, Cameroon voted in favour of including a paragraph in
the resolution which took note of the report of the Special Rapporteur on torture. On 10 March 2009, the Special
Rapporteur on torture had presented his report in which he considered whether the death penalty amounted to
cruel, inhuman or degrading treatment or punishment. Several States had accused the Special Rapporteur of
going beyond his mandate and noted that there was no international consensus on the status of the death penalty

as a breach of human rights.

During the Tenth Session, two draft resolutions on the human rights situation in DRC were tabled, one by the
EU and the other by the African Group. The resolution drafted by the EU expressed serious concerns regarding
the human rights situation, while the draft tabled by the African Group was less critical of the issue and called
on OHCHR to enhance its technical assistance activities in the country. Following the adoption of the African
Group's resolution by vote, the EU proposed amendments to the resolution reflecting serious concerns. Cameroon
voted in favour of the original resolution drafted by the African Group and voted against the amendments

proposed by the EU.

Eleventh Special Session of the UN Human Rights Council

On 27 May 2009, Cameroon voted in favour of a resolution on assistance to Sri Lanka in the promotion and
protection of human rights. Before the vote, Germany, on behalf of the EU, proposed oral amendments to the
draft resolution, as it made no mention of the need to conduct investigations into alleged violations of international
human rights law or the need to prosecute perpetrators. Cuba, on behalf of a number of countries, requested that
no action be taken on Germany's proposed oral amendments. The request was put to a vote and Cameroon voted

in favour of it.

Eleventh Session of the UN Human Rights Council

On 5 June 2009, Cameroon acknowledged a link between foreign debt and human rights and welcomed the draft
guidelines on this issue. Cameroon called on the affluent countries to continue cancelling the debts of struggling

countries to help strengthen human rights.

On 17 June 2009, Cameroon voted in favour of a resolution on the promotion of the right of peoples to peace. The
resolution recognised States’ obligations to improve the protection of human rights by ensuring peace. Germany, on
behalf of the EU, stated that while it recognised some of the principles set out in the resolution, the issues mentioned
in the draft were more comprehensively dealt with in other fora. Furthermore, Germany, on behalf of the EU, noted

that the resolution dealt with relationships between States, not the relationship between States and their citizens.

On 17 June 2009, Cameroon voted in favour of a resolution on the effects of foreign debt and other related
international financial obligations of States on the full enjoyment of all human rights, but particularly economic,

social and cultural rights.

On 18 June 2009, Egypt, on behalf of the African Group, and the Czech Republic, on behalf of the EU, introduced
competing draft resolutions on Sudan. The draft proposed by the African Group did not renew the mandate of
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the Special Rapporteur or create a mandate for any international monitoring. It referred positively to the efforts of
the government. The EU resolution replaced the mandate of the Special Rapporteur with that of an Independent
Expert with some monitoring and reporting functions. The EU later accepted the African Group’s draft but
with proposed amendments providing for the mandate of an Independent Expert. Cameroon voted against these

amendments, and after the amendments were passed, voted against the entire text as amended.

Twelfth Session of the UN Human Rights Council

On 1 October 2009, Cameroon voted in favour of a resolution on human rights and international solidarity.
On 2 October 2009, Cameroon voted in favour of a resolution on human rights and unilateral coercive force.

On 2 October 2009, Cameroon voted in favour of a decision on the effect of foreign debt on the enjoyment of

human rights.
Cameroon co-sponsored a resolution on the right to development and on 2 October 2009, voted in favour of it.

Cameroon co-sponsored a resolution on promoting human rights and fundamental freedoms through a better

understanding of traditional values of humankind and on 2 October 2009, voted in favour of it.

Twelfth Special Session of the UN Human Rights Council

On 16 October 2009, Cameroon abstained from voting on a resolution that focused on continuing violations of
human rights by Israel in the OPT, and in particular, in East Jerusalem. It endorsed the recommendations set out
in the reports of the Fact-Finding Mission to Gaza led by Justice Goldstone and by the High Commissioner for

Human Rights, and called for their implementation.

Thirteenth Session of the UN Human Rights Council

On 10 March 2010, Cameroon called for concerted global action to fight violence against children.

On 24 March 2010, Cameroon voted in favour of a resolution on the composition of the OHCHR that asked for

the implementation of measures to ensure a better representation of geographic diversity among the staff.

On 24 March 2010, Cameroon abstained from voting on a resolution on human rights in the occupied Syrian

Golan. The resolution strongly condemned the occupation of Syrian Golan by Israel.

On 24 March 2010, Cameroon voted in favour of a resolution on Israeli settlements in the OPT, including East
Jerusalem, and in the occupied Syrian Golan. The resolution asked the Government of Israel to reverse controversial
announcements about new settlements and to respect legal obligations concerning access to food and supplies, the

halting of impunity, the prevention of violence, etc.
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On 25 March 2010, Cameroon abstained from voting on a resolution on the Follow-up to the Report of the
United Nations Independent International Fact-Finding Mission on the Gaza Conflict. The resolution asked for
independent and credible investigations regarding the violations of international humanitarian and international

human rights law.

On 25 March 2010, Cameroon abstained from voting on a resolution on the situation of human rights in DPRK.
The resolution asked for the mandate of the Special Rapporteur on DPRK to be extended and for the government's

participation in addressing human rights violations.

On 25 March 2010, Cameroon abstained from voting on a resolution on combating defamation of religions. The
resolution urged the international community to promote a culture of tolerance and peace, especially concerning

the wrongful association of Islam with human rights violations and terrorism.

On26March 2010, explainingits reasons for abstaining on a resolution on combating defamation of religions, Cameroon
stated that it was home to all religions and that religious harmony contributed to the reigning peace in Cameroon.

Cameroon shared the concerns of the OIC that the holy nature of all religions should always be protected.

2. Pledge

2.1 Election to the Council

Cameroon was one of 13 African countries that contested the May 2006 elections for the 13 seats reserved for Africa.

The election results were pre-determined. Cameroon came tenth among the African Group with 171 votes.

On 12 May 2009, because the number of candidates was the same as the number of seats reserved for Africa, the
election results were again pre-determined. Cameroon came fourth out of the five States elected to the five vacant

seats among the African Group with 142 votes.

2.2 Pledge Made

In its first pre-election pledge in 2006, Cameroon stated that its laws provide that: “Tout acte discriminatoire 2
légard des personnes ou de groupes ou dorganisation est réprimé”. (All acts of discrimination perpetrated against
persons, groups or organisations are prohibited.) It also stated that press freedom was guaranteed in Cameroon
and that the protection of minorities and indigenous people has been granted. The country pledged to promote
and respect human rights and liberties and promised to work towards the effectiveness of civil and political rights.
Cameroon added that it would work towards the effectiveness of economic, social and cultural rights, including
the right to development. The country promised to cooperate with regional organisations, national human rights
institutions and civil society organisations promoting human rights. It committed to promote the respect of human
rights obligations enshrined in various international instruments. Cameroon pledged to cooperate fully with the

members of the Human Rights Council, and to work towards building the Council as a credible institution.

Cameroon’s pre-election pledge in 2009 summarised the commitments made in its 2006 pledge and iterated its

progress in working towards those commitments. Cameroon committed to promote civil and political rights,
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“especially freedom of the press’, and to provide sufficient resources to ELECAM, the national election managing
body as a method of ensuring the transparency of elections. Cameroon also promised to fight corruption,
improve governance and work with civil society and the National Commission for Human Rights to improve
the general situation of human rights in the country. It also pledged to 1) ensure that places of detention meet
international standards, 2) build new prisons, 3) respect the rights of detainees, and 4) improve the treatment
of minors in places of detention. Cameroon pledged to reinforce measures to protect the rights of minorities,
disabled and other vulnerable groups. It also committed to strengthen the independence and authority of the

national judicial system.

3. Compliance

3.1 Human Rights During the Reporting Period

During the reporting period, Cameroon continued to take steps away from democratic governance. Following
the controversial 2008 Amendment to the Constitution which removed presidential term limits and allows
President Paul Biya to run for a third consecutive seven-year term in 2011, the government forced through
a Bill in March 2010 which removed the power to organise and oversee elections from the newly-created
independent Electoral Commission, ELECAM, and returned it partially to the government and the judiciary.*
The Cameroonian government and judiciary are both allegedly highly corrupt institutions. Cameroon ranked
146 out of 180 in Transparency International's 2009 Corruption Index.”® According to a 2007 study by
Transparency International-Cameroon, the most corrupt sectors include customs, taxation, police, judiciary

and general administration.”

The previous edition of this report stated that in February 2008, major demonstrations against the government
were put down by security forces and an estimated 40-100 demonstrators were shot dead.” According to
Amnesty International, the state agents who were responsible for the killings had not, as of the end 0f 2009, been
identified publicly nor had they received any administrative or judicial sanction. The victims of the massacre had

also not received any redress.”

Throughout the period of this report, Cameroon fared poorly in the protection of freedom of expression.
Journalists and editors of newspapers faced prosecution, imprisonment and intimidation in the course of
carrying out their jobs. On 22 September 2008, the editor of the Détente Libre newspaper, Lewis Medjo, was
arrested and charged with “publishing false information”.”> On 7 January 2009, he was sentenced to three years
imprisonment and 3,000,000 Cameroonian CFA Franc.”® His arrest and conviction have been linked to the
publication of two articles in August 2008. One alleged that the Head of State, Paul Biya, was planning to
force the President of the Supreme Court to take early retirement in 2009, and another alleged that the then
Director of National Security, Edgar Alain Mebe Ngo'o had colluded in blackmailing a businessman. In June
20009, the editor and deputy-editor of a weekly paper were convicted by a military court for exposing defence
secrets and were sentenced to five years imprisonment and a fine.” In October 2008, two journalists, Zacharie
Ndiomo Flash, the Publisher of Le Zenith newspaper and Armand Ondoua of Le Regional newspaper, as well
as their informant, Ekombo Nkoumou Tsala, were arrested while trying to investigate alleged corruption and

bribery at the National School of Administration and Magistracy (ENAM). They were subsequently charged

Easier Said than Done



with blackmailing the Director of ENAM.” In December 2009, the editor of the weekly Germinal, Jean-Bosco
Talla, was convicted of “insulting the Head of State” after he published excerpts from a book that referred to
alleged homosexual activities between the President, Paul Biya, and his predecessor, Ahmadou Ahidjo. The
editor was given a one-year suspended sentence and $6,800 fine.” Two more journalists, Simon Sabouang and
Serge Herve Nko'o, were arrested without a warrant in February 2010, while attempting to investigate potential
corruption by Laurent Esso, Minister of State and Secretary-General of the Presidency, in his role as director of

the state oil company, Société Nationale des Hydrocarbures (SNH).'®

In addition to the threat of imprisonment, journalists have also faced intimidation and censorship. In June 2008,
a television show was interrupted by government representatives during a debate on a politically sensitive scandal,
when reference was made to the detention of two journalists investigating the issue. Six journalists were then
briefly detained, questioned and released.’™ In October 2009, Reporters Without Borders expressed concern
about the repeated intimidation of Jules Koum Koum, the editor of a weekly paper, Le Jeune Observateur.
Following the publication of a number of reports on corruption, people broke into Jules Koum Koum’s house,
stealing documents and hacking into his emails.'” In August 2009, a private radio station was closed down
for “recurring violations of legal and administrative regulations” of media laws. The action has been linked to a
particular show in which people called in to air grievances and request help.’”® On 22 April 2010, the managing
editor of the Cameroun Express, Germain Cyrille Ngota, commonly known as “Bibi Ngota”, died while in prison.
He was incarcerated in pre-trial detention for 90 days for fraud after he investigated a case involving one of
President Biya's top aides, Laurent Esso, over alleged corruption as director of SNH. The government claimed
that Ngota, along with two other managing editors of different newspapers who remain in custody, forged
Esso’s signature in an attempt to blackmail him. The government reported that Ngota died due to “infections”
linked to the HIV virus, but his family and colleagues dispute the cause of death, saying that he had high blood
pressure and was denied medical treatment while in jail.'** A peaceful protest by journalists to express anger at
Ngota’s death in prison was violently suppressed by police officers wielding clubs. Under international pressure,

a judicial inquiry into the death was ordered.’”

Restrictions on freedom of expression were not limited to journalists. In October 2008, the singer/songwriter
Lapiro de Mbanga, also a member of an opposition political party, was sentenced to three years imprisonment
and a $640,000 fine for his alleged involvement in riots during February 2008, over high living costs. However,
his arrest in April 2008 was seen by many as a response to his critical song lyrics, in particular regarding
controversial constitutional amendments. The sentence he received was double that of those given to others
convicted of organising the riots.'” In November 2008, a vocal human rights defender who was campaigning
against corruption in public professional schools alleged that he received death threats from the mafia group

behind the corruption.'”’

In December 2008, a demonstration organised by a human rights NGO, Citizens
Association for the Defence of Collective Interests (ACDIC) to protest against reported corruption in the
Ministry of Agriculture and Rural Development, was interrupted by the police. The president of the NGO,
Bernard Njonga, and eight others were reportedly brutalised and arrested for holding an illegal meeting.'®® In
January 2009, a teacher, Roland Fube, was arrested for “contempt of Head of State” after he complained that
during presidential visits, the resulting roadblocks hampered economic activity. On 22 February, his brother
was kidnapped by unidentified individuals and he was threatened that he should not talk to the press about

the case.!®®
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The government’s response to a critical report published by Amnesty International in January 2009 suggested
that it was reluctant to engage with human rights groups. The report raised serious concerns about several human
rights issues and alleged that Amnesty International’s representatives had been refused access to the country.'™
The government denied that representatives had not been permitted to enter the country, refuted some of the
allegations and claimed that the report did not provide adequate attention to the positive developments made by
the government.'" Among the concerns raised by the report, Amnesty International referred to overcrowded,
unhygienic conditions in Cameroon’s jails, which often held men, women and children in the same facilities, with
limited food and medical care.""* The conditions in Cameroon’s prisons were widely seen as deplorable.'”® New
Bell Prison in Douala, the economic capital of Cameroon, was, in August 2008, the country’s most populous
prison, housing 3,421 prisoners in a facility built to hold only 800. Overcrowding had reportedly resulted in
many prisoners having to sleep outside, while poor sanitation was demonstrated by open toilets and a lack of
water. Food reportedly comprised a handful of corn and French beans for lunch and some rice for dinner. Petty
criminals were housed with hardened criminals, and children with adults. There were reports of sexual abuse,
including the regular rape of children.’* In August 2008, nine prisoners died when a fire broke out at a prison.'
A year later in August 2009, the National Commission on Human Rights and Freedoms published a report
which said that five prisoners in northern Cameroon died every month because of the lack of medical attention.
Prison conditions were described in the report as “draconian, inhuman and degrading” and prison authorities
reportedly showed “indifference” towards human rights abuses.'* In May 2010, the government initiated a series
of human rights training seminars for justice officials and prison superintendents.’’ It remains to be seen whether

the training seminars will result in tangible, positive changes in the penal system.

Despite the existence of a provision within the Criminal Procedure Code (2005) which limited legal pre-trial
detention at six months (unless extended by a judge), in practice many prisoners were in pre-trial detention for
much longer."® It was reported in August 2008, that over 70 per cent of the inmates of New Bell Prison were still
awaiting judgement, and often had been in prison for several years due to a backlog of cases."”® In October 2009,

“government statistics” showed that 62.48 per cent of the country’s 24,000 prisoners were still awaiting trial.'*°

Cameroon continues to criminalise homosexuality. Under Section 347 of the Penal Code, a person can be
sentenced to between six months and five years imprisonment and fined CFA 200,000 for sexual contact with
members of the same sex."?! It was reported that in May 2009, a man was arrested and charged under Sections
347 and 74 for criminal intention and under Section 346 for gross indecency after a mother alleged that he had
slept with her minor son. A gay rights group asserted that the allegation of paedophilia was untrue and that the
man was being stigmatised after he was arrested the previous year for homosexual conduct and remanded at New
Bell Prison for six months before being released.'”” In November 2009, a lesbian, gay, bisexual, and transgender
(LGBT) activist was arrested and detained after he was heard discussing LGBT rights in a taxi.'”

The Southern Cameroon National Council (SCNC), an Anglophone secessionist movement, continues to allege
repression and maltreatment of Anglophone Cameroonians under the Francophone majority government. In
October 2008, 24 SCNC activists were arrested. Following an appearance before a magistrate’s court in February
20009, the activists were allegedly beaten up, arbitrarily arrested and detained, and had their property ransacked by
armed soldiers of the Special Amphibious Battalion in the presence of the District Officer.'*
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Cameroon’s National Commission for Human Rights and Fundamental Freedoms had been in existence since
1990 and became financially autonomous in 2004. However, there were complaints in 2008 that the Commission
was inadequately funded and lacked offices in most towns and regions. As of the beginning of 2010, a number of
regional offices were reportedly open, and the government planned to open regional offices in the five remaining
regions in 2010.'” Many Cameroonians were reported to be ignorant about the functioning of the Commission

and a lack of cooperation from local authorities reportedly hampered the work of the body.'*

3.2 Compliance with the Pledge

The government's pre-election pledge in 2009 to improve governance was desperately needed, given that a year
eatlier the President had amended the Constitution to enable himself to run for a third term. Despite specific
pledges made to the Council regarding ELECAM (a newly-created independent election commission), the
government withdrew the body’s power to organise and oversee elections. High-levels of governmental and judicial
corruption also belied this pledge on governance, as well as other specific pledges made to the Council. Despite
Cameroon’s specific pledges to cooperate with its National Human Rights Commission, the Commission remains

under-resourced and is hampered by a lack of cooperation from local authorities.

The government's pre-election pledges to promote and make civil and political rights effective were not realised.
Freedom of assembly remained severely restricted, with demonstrations being suppressed and demonstrators
harassed or killed. Freedom of expression also suffered as those who criticised the government were harassed and
incarcerated. Similarly, despite Cameroon’s specific pledges to protect the freedom of the press, journalists suffered

grave harassment, intimidation, censorship and incarceration for legitimately practising their profession.

Cameroon’s pledge to prohibit all forms of discrimination and protect minorities was not borne out, as LGBT
people were punished and incarcerated for discussing or practising their sexuality. Similarly, the Anglophone

minority continued to allege that they were discriminated against by the Francophone majority.

Finally, Cameroon’s very specific pledges on improving the plight of prisoners were not realised, with dire conditions
being reported in the country’s prisons. Cameroonian prisons were overcrowded, unhygienic, and men, women
and children were occasionally housed in the same facility. Prisons reportedly did not provide adequate food or

medical care, and prisoners died regularly as a result.

Despite its pledge to work towards building the credibility of the Council, in comparison with the other
Commonwealth members, Cameroon was not an active participant at the Council. The country made few
interventions and at most times it followed the consensus of the African Group and the other southern voting
blocs to which it belonged. Cameroon thus took predictable stances and voted in favour of resolutions on the
right of peoples to peace, promotion of a democratic and equitable international order, international solidarity
and human rights, unilateral coercive measures, and traditional values. Cameroon also took a wavering stance
on the controversial resolution on defamation of religions by voting for it once and then abstaining on a second

resolution at a later session.

On country-specific resolutions Cameroon displayed ambivalence about voting with the African Group. On DRC,

Sudan and Sri Lanka, Cameroon followed the African Group and allied blocs by voting against international
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scrutiny. On resolutions on human rights violations by Israel, Cameroon broke away from the African Group

and allied voting blocs to repeatedly abstain on all resolutions except for resolutions on Israeli settlements in the

occupied territories, which it supported twice. In the case of DPRK, Cameroon voted in favour of international

scrutiny at the Tenth Session and abstained from voting on the issue at the Thirteenth Session.
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Canada




1. Background
1.1. Context

Canada has a federal system of government. The federation comprises ten provinces, which are jurisdictions that
derive their power and authority from the Constitution Act, 1867, and three northern territories which derive
their power directly from the Federal Government in Ottawa. Canada has been governed by a Conservative

Party-led minority government since 2006.

In the past, Canada was active in its attempts to promote human rights and democracy. Domestically, the country
legislated progressive reforms to better accommodate its French-speaking minority and has been a major donor
internationally, financing a range of human rights activities. However, Canada has lost some of its international
prestige as a protector of human rights globally and is not without its internal human rights issues. Despite a recent
history of relatively progressive legislation, the Canadian indigenous community remains seriously disadvantaged.
Issues relating to migration and asylum also persist. More recently, Canada has been part of a group of countries
using questionable methods in the conduct of the global War on Terror. Because Canada decided not to seek
re-election to the Council when its initial three-year term expired in June 2009, this country section only covers
Canada’s activities in the Council till June 2009. However, the section on “Human Rights During the Reporting
Period” is current up to May 2010, as are the sections on “UN Treaties” and “UN Reporting History”.

1.2 UN Treaties

Canada is a party to the International Covenant on Civil and Political Rights (ICCPR) and its two Optional
Protocols, the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) and
its Optional Protocol, the International Convention on the Elimination of All Forms of Racial Discrimination
(ICERD), the International Covenant on Economic, Social and Cultural Rights (ICESCR), the Convention
on the Rights of the Child (CRC) and its two Optional Protocols, the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment (CAT) and the Convention on the Rights of Persons

with Disabilities.

Canada is not a party to the Convention on the Protection of the Rights of All Migrants Workers (CMW)), the
Convention for the Protection of All Persons from Enforced Disappearance (CED), the Optional Protocol to
ICESCR, the Optional Protocol to the Convention on the Rights of Persons with Disabilities or the Optional
Protocol to CAT.

1.3 UN Reporting History

Canada has completed most of its reporting requirements due under international treaties.

The country has completed almost all its rounds of reporting under CAT, but has not yet submitted the report
for 2008. Under ICERD, Canada has completed each of the 18 reports, but the 2009 report is overdue. It has
completed all its reporting requirements under CCPR, CESCR, CEDAW, CRC and its two Optional Protocols

till the end of the reporting period.

Canada has also extended an open invitation to the UN Human Rights Council’s Special Procedures.
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1.4 UN Voting Patterns and Performance at the Council

Eighth Session of the UN Human Rights Council

On 2 June 2008, Canada commended the independence and impartiality of the High Commissioner and also the
increased presence of the Office of the High Commissioner for Human Rights “in the field"

During informal consultations on the draft resolution on the Optional Protocol to the International Convention
on Economic, Social and Civil Rights on 2 June 2008, Canada suggested that the text of the optional protocol
should not be renegotiated as it represented a“delicate compromise” following five years of careful negotiation, and

any attempt to ‘reopen’ the text at this stage would endanger the adoption of the draft optional protocol.

On 3 June 2008, Canada reiterated the importance of the Guiding Principles on Internal Displacement. Canada
also echoed Switzerland in: 1) stating that the strengthening of peace and the rights of internally displaced persons
(IDPs) were interdependent and 2) asking the Special Rapporteur on IDPs about the types of mechanisms that

could be used in order to better involve IDPs in peace processes.

On 3 June 2008, Canada expressed support for the report and recommendations of the Special Rapporteur
for extrajudicial killings on his mission to the Philippines, and encouraged the Philippines to implement

the recommendations.

On 4 June 2008, Canada expressed support for the mandate of the Special Rapporteur on torture and emphasised

the need for countries to accept country visits by the Special Rapporteur.

On 6 June 2008, during the discussion on human rights situations that require the Council’s attention, Canada

raised specific human rights concerns in relation to Myanmar, DRC, Sri Lanka, Sudan, Belarus and DPRK.

During a general debate on UPR on 13 June 2008, Canada pointed out that the Universal Periodic Review needed
time to reach its potential, and that “each country would have to undergo two reviews before an assessment could
be made”. Canada commended the participation of civil society and NGOs in the UPR process and made some
suggestions on improving the modalities of the process. During the General Comments by NGOs, Canada defended
the statement of an NGO as being in order after it was challenged by other States on procedural grounds. The
NGO had noted that during certain UPR sessions, allies of the country being reviewed made positive comments
about the State under review as a method of “filibustering” and avoiding negative comments. The challenge against
the statement was from States which believed that country-specific comments should not be tabled during the

general debate.

During an informal consultation on 13 June 2008, Canada supported the inclusion of war crimes within the

mandate of the Special Rapporteur on extrajudicial killings.

On 16 June 2008, Canada highlighted that it had apologised to indigenous communities affected by segregationist

education policies.
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On 17 June 2008, Canada, in response to the presentation of the Independent Expert on the Situation of Human
Rights in Haiti, noted positive developments but highlighted that the human rights situation in the country was

still a serious concern.

On 17 June 2008, Canada objected to attempts to soften the wording of a draft resolution aimed at the human

rights situation in Myanmar.

On 18 June 2008, Canada voted against a resolution on the promotion of the right of peoples to peace. Slovenia
called for a vote, on behalf of the EU, on the basis that the issues contained in the resolution were best dealt with in

other fora and that the resolution failed to state that the absence of peace did not justify breaches of human rights.

On 18 June 2008, Canada voted against a resolution on the promotion of a democratic and equitable international
order. The resolution rejected a unilateral approach in favour of a multilateral one when addressing international
issues. Slovenia called for a vote, on behalf of the EU, on the basis that the resolution addressed issues that were
beyond the mandate of the Council. For example, it focused on relations between States rather than relations

between States and their citizens.

On 18 June 2008, Canada joined the consensus on the adoption of the Optional Protocol to the International
Covenant on Economic, Social and Cultural Rights which provides for an individual communication procedure
under ICESCR. However, Canada indicated that it may not be able to become a state party to the optional
protocol as it would have preferred an“a la carte” approach whereby not all the rights in the Covenant or levels of
obligation were included in the Optional Protocol. In response to comments by Pakistan on the importance of
the right to self-determination, Canada was of the view that self-determination could not be invoked to trigger a

complaint under a future complaints mechanism.

Ninth Session of the UN Human Rights Council
On 8 September 2008, Canada supported a statement made on behalf of the EU that the OHCHR should

continue to be an independent institution.

On 9 September 2008, Canada expressed interest in the proposal of the Special Representative of the Secretary-
General for Children and Armed Conflict to use the UPR to discuss the issue and monitor implementation of the
recommendations of the Committee of the Rights of the Child.

On 10 September 2008, Canada highlighted the importance of international cooperation to tackle the global
food crisis and its impact on women and girls. It also referred to the fact that it had increased international aid

contributions in response to the crisis.
On 10 September 2008, Canada expressed interest in thematic work envisaged by the Special Rapporteur on

human rights of indigenous peoples. The work included a focus on the views of indigenous women as they related

to indigenous languages, trans-national corporations, and recognition of legal systems.
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On 10 September 2008, Canada opposed the inclusion of wording within the report of the Special Rapporteur
on the right to food instructing the Council to consider “non-commercial speculation on the futures markets of
primary agricultural commodities” and “the feasibility of establishing a global reinsurance fund”. Canada viewed

this as exceeding the mandate and preferred more general wording.
On 15 September 2008, Canada noted positive developments in Cambodia but maintained that concerns remain.

On 16 September 2008, Canada expressed concerns about the human rights situations in Sudan, Zimbabwe, Sri

Lanka and Iran while noting some positive developments in Belarus.

On 16 September 2008, in informal consultations on a resolution on human rights and voluntary goals, Canada
regretted the inclusion of two new voluntary goals; one on bringing an end to unilateral coercive measures and

the other on increasing resources for development assistance.

On 17 September 2008, during an informal discussion on a draft resolution on the follow-up to the Seventh
Special Session on the impact of the world food crisis on the right to food, Canada supported the deletion of
paragraphs on increasing agricultural and humanitarian assistance. It preferred to replace the paragraphs with

relevant ones from an original resolution passed at the Seventh Special Session on the right to food.

On 18 September 2008, during informal consultations on the draft resolution on the protection of human rights
of civilians in armed conflict, Canada stated that it could not endorse the inclusion of a paragraph calling on
States involved in armed conflicts to facilitate the work of any future mechanisms that the Council may establish

in response to human rights violations in armed conflict.

On 19 September 2008, during an informal consultation on the draft resolution for the protection of civilians
in armed conflict, Canada sought to insert the word “applicable” before the words “human rights law” in
several places. Canada again stated its opposition to the inclusion of the paragraph on cooperation with future

Council mechanisms.

On 19 September 2008, during an informal consultation on the draft resolution on advisory services and
technical assistance for Cambodia, Canada requested the reinsertion of a paragraph expressing concern regarding

continuing human rights violations.

On 22 September 2008, Canada endorsed the draft resolution on the situation on human rights in Sudan
sponsored by the EU and supported the extension of the mandate by another year.

On 24 September 2008, Canada expressed concerns regarding a draft resolution on the extension of the mandate
of the Special Rapporteur on toxic waste, although it did not block the consensus on the resolution. Canada was
concerned about the potential for confusion over the existence and scope of a right to safe drinking water and

sanitation, which it did not feel existed.
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On 24 September 2008, Canada qualified its support for a resolution on international development by stating that
it was inappropriate to renew the mandates of the Working Group on the right to development and the high-level
task force on the implementation of the right to development, while its work was ongoing. Canada viewed the

creation of a legally binding standard on the right to development as only one option among many others.

On 24 September 2008, Canada joined the consensus on a resolution on the human rights of migrants, but

stressed that the global forum on migration should remain independent of the UN system.

On 24 September 2008, Canada joined the consensus on a resolution on the follow-up to the Seventh Special
Session on the world food crisis but criticised the resolution for failing to place the primary responsibility on States

and failing to refer to the responsibility of States to provide free and unhindered access to humanitarian aid.

On 24 September 2008, Canada voted against a resolution on human rights and international solidarity. The
resolution emphasised the need for international cooperation to tackle human rights issues in a manner that
distributes costs and burdens fairly. France called for a vote, on behalf of the EU, on the basis that international

solidarity was a moral principle not a human right defined in legal terms.

On 24 September 2008, Canada voted against a resolution on human rights and unilateral coercive measures. The
resolution requested States to stop using or implementing unilateral, coercive measures not in accordance with
international law, particularly those creating obstacles to trade relations between States. The resolution also condemned
the use of unilateral coercive measures to assert political or economic pressures, especially against developing countries.
Canada reiterated its consistent opposition to the resolution, as it did not distinguish between measures such as

economic sanctions, which were acceptable, and extraterritorial coercive measures, which were not.

On 24 September 2008, Canada voted against a resolution on the follow-up to Resolution S-3/1 on the assault
on Beit Hanoun, which it viewed as unbalanced. The resolution welcomed the report of the High-Level Fact-
Finding Mission dispatched to assess the situation in Beit Hanoun. It called for full implementation of all the
recommendations made in the report and expressed regret for the delay caused by Israeli non-cooperation.

Canada called the draft resolution “fundamentally flawed and one-sided”.

On 24 September 2008, during the Interactive Dialogue with the Special Rapporteur on Sudan, Canada expressed

concern regarding the lack of progress in the human rights situation.

On 24 September 2008, Canada presented a draft resolution on the effective implementation of human rights

instruments which was adopted without a vote.

Ninth Special Session of the UN Human Rights Council

On 12 January 2009, Canada voted against a resolution on the grave violations of human rights in the OPT.
The resolution strongly condemned the Israeli military operation in the OPT, stating that this had caused grave
violations of the human rights of Palestinian civilians. It accused Israel of collective punishment of the Palestinian

people and called on the international community to act.
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Tenth Special Session of the UN Human Rights Council

On 23 February 2009, Canada abstained from voting on a resolution on the impact of the global economic and
financial crisis on the universal realisation and effective enjoyment of human rights. The resolution expressed deep
concern at the effect of the economic and financial crisis on human rights and called for increased participation by
developing countries in international decision-making. While explaining its stand before the vote, Canada stated
that the resolution did not highlight the fact that States have primary responsibility for protecting and promoting

the human rights of the individuals within their jurisdiction.

Tenth Session of the UN Human Rights Council
On 9 March 2009, the Special Rapporteur on the right to housing presented her mission report on Canada. The

report commended Canada’s historically successful public housing policy but made several criticisms. Canada
expressed disagreement with the report which it felt misunderstood the federal system and failed to acknowledge

the efforts it made to establish effective policies.

On 12 March 2009, Canada expressed agreement with the Special Rapporteur on human rights defenders that
the work of human rights defenders should be recognised and promoted in the UPR.

On 13 March 2009, Canada welcomed the General Principles on Internal Displacement, suggested their
incorporation in domestic and international instruments and encouraged the African Union to adopt the Draft

Convention for the Protection and Assistance of Internally Displaced Persons.

On 16 March 2009, Canada thanked the Special Rapporteur on DPRK for his report and expressed support for

the mandate.
On 17 March 2009, Canada expressed support for the creation of a special procedure on human rights in DRC.

On 17 March 2009, in an Interactive Dialogue on the Report of the Special Rapporteur on Myanmar, Canada

highlighted areas of concern in relation to the human rights situation.

On 20 March 2009, Canada expressed concern over what it saw as “objectionable and unacceptable” treatment

meted out to Israel during the adoption of its UPR report.

On 26 March 2009, Canada voted against a resolution on the use of mercenaries as a means of violating human

rights and impeding the exercise of the right of peoples to self-determination.’”’

On 26 March 2009, Canada voted against a resolution on human rights in the occupied Syrian Golan which
expressed deep concern for the suffering of the Syrian civilian population and referred to the systematic and
continuous violations of fundamental and human rights by Israel. Canada explained that it considered the

resolution unbalanced and that it would not contribute to a solution to the problems in the region.
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On 26 March 2009, Canada voted against a resolution on Israeli settlements in the OPT, including East Jerusalem,
and the occupied Syrian Golan. The resolution strongly condemned the Israeli announcement that it would
build further settlements in the OPT. Canada explained that while it viewed Israeli settlements as contrary to

international law, it felt the resolution was not balanced.

On 26 March 2009, Canada voted against a resolution on the human rights violations emanating from the Israeli

military attacks and operations in the OPT.

On 26 March 2009, Canada dissociated itself from the consensus on a resolution on the right of the
Palestinian people to self-determination. Canada explained that while it recognised the right, it felt that the

resolution did not contribute towards a peaceful solution or improve the situation.

On 26 March 2009, Canada voted against a resolution on the follow-up to Council Resolution S-9/1 on the
grave violations of human rights in the OPT, particularly due to the then recent Israeli military attacks against
the Occupied Gaza Strip. The resolution regretted that the previous Resolution S-9/1 had not been fully
implemented yet and demanded that Israel cooperate with the international community. Canada expressed deep
concern regarding the situation but asserted that the responsibilities for the conflict had not been established. As
such, Canada held, that that the resolution was unbalanced.

On 26 March 2009, Canada voted against a resolution on combating defamation of religions. Canada explained
that defamation was beyond the scope of the Council as only individuals have human rights and that the concept

posed a risk to freedom of expression.'?®

On 26 March 2009, Canada voted in favour of a resolution expressing serious concern over the human rights

situation in DPRK and extending the mandate of the Special Rapporteur on DPRK for a further year.

On 26 March 2009, Canada voted against a resolution calling for better geographic representation and gender
balance in the staff of the OHCHR.

On 27 March 2009, Canada voted against a resolution on the elaboration of complementary standards to the

International Convention on the Elimination of All Forms of Racial Discrimination.

On 27 March 2009, Canada voted in favour of a decision on the publication of reports completed by the Sub-
Commission on the Promotion and Protection of Human Rights. The resolution provided for all reports by the

Sub-Commission that had previously been mandated by the Commission on Human Rights and submitted to
the OHCHR, to be published as UN documents.

On 27 March 2009, Canada voted in favour of a resolution on discrimination based on religion or belief and its
impact on the enjoyment of economic, social and cultural rights. The resolution was introduced by the EU. The
Czech Republic, on behalf of the EU, explained that the resolution was in response to the report of the Special
Rapporteur on freedom of expression and that this was an important, sensitive issue. The resolution was criticised

by some other States for failing to adequately address contemporary forms of religious discrimination.
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On 27 March 2009, Canada voted in favour of a resolution on torture and the role and responsibility of medical
and other health personnel. In an additional vote, Canada voted in favour of including a paragraph in the resolution
which took note of the report of the Special Rapporteur on Torture. On 10 March 2009, the Special Rapporteur
on torture presented his report in which he considered whether the death penalty amounted to cruel, inhuman or
degrading treatment or punishment. Several States accused the Special Rapporteur of going beyond his mandate
and noted that there was no international consensus on the status of the death penalty as a breach of human rights.
Canada stated that taking note of the report in no way constituted an endorsement and expressed disappointment

that the resolution was being put to a vote.

During the Tenth Session, two draft resolutions on the human rights situation in DRC were tabled, one by the EU
and the other by the African Group. The resolution drafted by the EU expressed serious concerns regarding the
human rights situation there, while the draft tabled by the African Group was less critical of the issue and called
on OHCHR to enhance its technical assistance activities in the country. Following the adoption of the African
Group's resolution by vote, the EU proposed amendments to it, reflecting serious concerns. Canada voted against

the original resolution drafted by the African Group and voted in favour of the amendments proposed by the EU.

Eleventh Special Session of the UN Human Rights Council

On 26 May 2009, Canada expressed concerns about the human rights situation in Sri Lanka.

On 27 May 2009, Canada voted against a resolution on assistance to Sri Lanka in the promotion and protection of
human rights. Before the vote, Germany, on behalf of the EU, proposed oral amendments to the draft resolution, as
it made no mention of the need to conduct investigations into alleged violations of international human rights law
or the need to prosecute perpetrators. Cuba, on behalf of a number of countries, requested that no action be taken
on Germany’s proposed oral amendments. The request was put to a vote and Canada voted against it. Canada
called the human rights situation in Sri Lanka “troubling” and expressed serious concerns about the country’s

conduct during its conflict with the Liberation Tigers of Tamil Eelam.

Eleventh Session of the UN Human Rights Council

On 2 June 2009, Canada reiterated support for the development of measures to encourage corporate social
responsibility.

On 3 June 2009, in response to the debate following the report by the Special Rapporteur on freedom of expression,
Canada observed that Special Rapporteurs were free to address any issue within their mandate. States were free to
agree or disagree with the views expressed in the reports but the independence of the Special Procedures was vital

to their effectiveness and should be respected.

On 3 June 2009, Canada expressed concern about the intimidation of, and retaliation against, people cooperating

with Special Procedure mandate holders.

On 3 June 2009, Canada commended the Special Rapporteur on violence against women for her work.
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On 5 June 2009, during the debate on the update of the High Commissioner of Human Rights, Canada expressed
concern about conflict in Somalia. It acknowledged the continuing human rights challenges faced by Colombia,
and welcomed its standing invitation to Special Procedure mandate holders. Canada urged Nepal to extend the

High Commissioner’s mandate in its country.

On 9 June 2009, Canada raised the issue of human rights abuses in Iran, including the execution of juveniles, and the

human rights situation in Zimbabwe as situations that required the Council’s attention.

On 9 June 2009, Canada expressed concern that the Expert Mechanism on the rights of indigenous peoples
was moving forward with topics and an agenda that the Council had not approved. The Expert Mechanism was
expected to discuss the implementation of the Declaration on the Rights of Indigenous Peoples at its next session.

Canada felt that the Council should have the opportunity to consider and approve this agenda.

On 12 June 2009, a discussion on the functions and modalities for future panel discussions was held following
opposition by some States to holding a thematic panel discussion on the protection of civilians in armed conflicts.
During the discussion, Canada emphasised the need to create alternative fora for substantive dialogue, rather than
just on modalities, and the Canadian Ambassador suggested that discussions should be informal, with delegates

representing their own views, rather than those of their governments.

On 16 June 2009, Canada expressed concerns for the human rights situation in Sudan and stated that it supported
the extension of the mandate for the Special Rapporteur.

On 17 June 2009, Canada voted against a resolution on the promotion of the right of peoples to peace. The resolution
recognised States’ obligations to improve the protection of human rights by ensuring peace. Germany, on behalf of
the EU, stated that while it recognised some of the principles set out in the resolution, the issues in the draft could
be more comprehensively dealt with in other fora. Furthermore, Germany, on behalf of the EU, noted that the

resolution dealt with relations between States, not relations between States and their citizens.

On 17 June 2009, Canada voted against a resolution on the effects of foreign debt and other related international
financial obligations of States on the full enjoyment of all human rights, particularly economic, social and

cultural rights.

On 17 June 2009, Canada participated in the interactive dialogue with the Special Rapporteur on Haiti, referring
to the progress made in the country, the remaining challenges, and Canada’s actions to improve the human rights

situation in Haiti.

On 17 June 2009, Canada introduced a draft resolution to accelerate efforts to eliminate all forms of violence

against women, which was adopted without a vote, after oral amendments.
On 18 June 2009, Canada dissociated itself from a resolution on the Intergovernmental Working Group on the

Effective Implementation of the Durban Declaration and Programme of Action. Canada explained its disassociation

on what it considered to be politicised references aimed at the conflict in the Middle East.
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On 18 June 2009, Egypt, on behalf of the African Group, and the Czech Republic, on behalf of the EU, introduced
competing draft resolutions on the mandate on Sudan. The draft proposed by the African Group did not renew the
mandate of the Special Rapporteur or create a mandate for any international monitoring, It referred positively to
the efforts of the Sudanese government. The EU resolution replaced the mandate of the Special Rapporteur with
that of an Independent Expert with some monitoring and reporting functions. The EU later accepted the African
Groups draft, but with proposed amendments providing for the mandate of an Independent Expert. Canada voted

in favour of these amendments, and when they were accepted, it voted in favour of the entire amended text.

On 18 June 2009, Canada disassociated itself from the consensus on a resolution aimed ostensibly at enhancing
the system of Special Procedures. Canada said that the draft weakened the independence of mandate holders. It
referred selectively to the Code of Conduct for Special Procedures and made no reference to States obligations to

cooperate in good faith with mandate holders.

2. Pledge

2.1 Election to the Council

Canada was one of nine contestants for the seven seats reserved for the Western European and Other States
Group in 2006. Canada won a seat with 130 votes, the lowest vote tally in this group. Portugal and Greece were

both unsuccessful in securing a seat.

Canada decided not to seek re-election at the Human Rights Council when its three-year term ended in 2009.

2.2 Pledge Made

In its pre-election pledge in 2006, Canada stated that promotion and protection of human rights was part of
its domestic and foreign policies. It stressed that it played a leadership role in the implementation of key human
rights norms in areas that concern indigenous people, violence against women and the mass exodus of refugees and
migrants. Canada added that by May 2006, it would have no reports pending before the relevant treaty bodies, and
that it would submit its future reports in time. Canada also pledged to “consider” signing or ratifying the Optional
Protocol to CAT and “other human rights instruments”. It committed itself to implementing human rights in the
domestic sphere, including issues concerning indigenous people and racism. Finally, Canada stated that gender

equality is promoted and protected in the country through the Canadian Charter of Rights and Freedom:s.

3. Compliance

3.1 Human Rights During the Reporting Period

Canada’s reputation as a world leader in the protection and promotion of human rights was under pressure
during the reporting period. Domestically, the Canadian government was accused of breaching firmly established
democratic norms. In late 2008, the government announced controversial measures in its annual budget, one of
which would have cut funding to opposition parties. The three opposition parties formed a coalition to oust the
ruling, minority Conservative Party from power. The Prime Minister, Stephen Harper, requested the Governor

General of Canada, who is the Queen of England'’s representative and the country’s ceremonial head of state,
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to prorogue parliament, and she complied. The prorogation was highly controversial, as was the opposition’s
decision to form a coalition to assume power from the minority government.’” The prorogation period allowed
the government and opposition parties to negotiate and compromise on the controversial budget measures and

status quo was maintained when Parliament reconvened some months later.

Parliament was again prorogued for over two months in late December 2009. Though former prime ministers
did use prorogation as a means to shut down Parliament, this usually happened at the end of a legislative session
when most of the legislative work was complete. In this instance in 2009, 36 bills were pending before Parliament
and when it re-convened, each bill had to be resubmitted, whether or not it had been debated earlier or passed

multiple readings.

A committee looking into the allegation that from 2006 to 2007 the Canadian Army in Afghanistan consistently
turned suspected Taliban insurgents over to Afghan security services, where they faced a high risks of torture,
was also closed as a result of the prorogation. The allegation which led to the formation of the committee was
made in public hearings during May 2009 by a senior Canadian diplomat. He claimed that Afghan security
services were known to beat and whip prisoners with power cables and used electricity. He further noted that till
April 2007, there was no monitoring system to ascertain the treatment of prisoners.130 Opposition parties aﬂeged
that the Prime Minister prorogued Parliament in an effort to muzzle the committee which was posing difficult
questions on the issue to government officials.”®! Analysis from The Economist newspaper in London offered
harsh criticism of Stephen Harper's conduct after the prorogation: “He bars most ministers from talking to the
media; he has axed some independent watchdogs; he has binned campaign promises to make government more

open and accountable. Now he is subjecting Parliament to prime-ministerial whim.”***

The government was also accused of interfering in the management of Rights and Democracy, an institution
accountable to Parliament that promotes human rights and democracy globally. The appointment of new board
members by the government in late 2009, created a major divide within the board, regarding the allocation of
funds by Rights and Democracy to NGOs in the Middle East which tracked human rights abuses in the OPT,
including those perpetrated by the Israeli military. Dozens of human rights organisations from around the world
wrote an open letter denouncing the actions of the new government-appointed board members and alleging
that the Prime Minister was trying to gag legitimate criticism of Israel. Warren Allmand, a former Liberal Party
cabinet minister who is also a former President of Rights and Democracy, reportedly accused the government of
“a deliberate attempt...to dampen and control public dissent and accountability.”** The turmoil around Rights
and Democracy was linked by Warren Allmand to an assertion by a cabinet member that KAIROS, a multi-
denominational aid group, had its funding cut by the Canadian government because of what he alleged were anti-

Israel positions.'**

Women's rights groups faced funding cuts by the government during the reporting period, a fact that was noted
by the Committee on the Elimination of Discrimination against Women. A funding programme run by the
government’s Status of Women Committee developed new guidelines for NGOs which stipulated that funding
for domestic advocacy, lobbying or research would no longer be granted. The resulting lack of funds forced several
NGOs to shut down or severely restrict their work.”® A report published in February 2010 by an alliance of

feminist and labour activists noted that Canada’s ranking in the World Economic Forum’s Gender-Gap Index
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had dropped from the fourteenth position in 2006 to the twenty-fifth in 2009. This was partially due to a widening

wage gap between men and women."*

The high profile case of Omar Khadr, a Canadian citizen detained in Guantanamo Bay, continued to represent
a major blot on Canada’s human rights record. Mr Khadr was arrested when he was fifteen years old, but
continued to be treated as an adult offender till the end of the reporting period.””” Canada, which had ratified
the Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in Armed
Contflict, consistently failed to intervene in his case. Beyond being the youngest detainee at Guantanamo Bay,
Khadr was the only citizen from a Western nation imprisoned there.”*® In January 2010, the Supreme Court of
Canada ruled that it could not order the Canadian government to request Khadr's repatriation. It did however
add that by sending Canadian agents to interview Mr. Khadr in 2004, and by sharing certain information with
the US, Canada had breached its human rights obligations."’

In January 2009, the UN Special Rapporteur on torture reported that there was strong evidence that Canada had
helped secure the arrest and extraordinary rendition of terror suspects by the United States to secret detention
centres.”*® In October 2008, an independent inquiry launched by the Canadian government concluded that
Canadian officials contributed indirectly to the detention and torture of three Canadian citizens in Syria.’*! On
5 May 2010, it was reported that a senior official of the Canadian Security Intelligence Service suggested to a
parliamentary committee that the average Canadian would accept the use of intelligence obtained from torture if

it saved Canadian lives.'*

Canada’s failure to ensure the human rights of its citizens abroad was also demonstrated in relation to the death
penalty. Canada has abolished the death penalty and, in the past, sought clemency for its citizens who were
sentenced to death while abroad. However, during the first half of the reporting period, the government practised
a policy of not seeking clemency for Canadian citizens who were deemed to have been provided a fair trial in
a democratic country and sentenced to death. The issue came to prominence in the case of Ronald Smith, a
Canadian citizen on death row in the United States.'* In March 2009, a Federal Court ruled that the government
was required to resume efforts to obtain clemency, a ruling that the Department of Foreign Affairs stated it would

not contest.***

Some Canadian police forces came under criticism during the reporting period. Throughout the period, police
services across Canada regularly used “tasers” or stun guns to subdue violent or unpredictable suspects without
resorting to live ammunition. Though the use of tasers is intended to be non-lethal and without lasting effect, an
Amnesty International report alleged that six people were killed in Canada in 2008 after being shot with tasers.'*
A March 2009 report found that in 2008, police used tasers 376 times in 329 incidents. Targets included a 15 year
old, a 71 year old person, and 112 people described as emotionally disturbed. Police in one incident threatened a
12 year old person with a taser.'*® Concern was raised in the UN Human Rights Council about the use of tasers
when Canada came up for review under the Universal Periodic Review in February 2009."*” In August 2008, two
human rights groups announced that they would no longer refer complaints against the Vancouver police to the
Office of the Police Complaints Commissioner (OPCC). Reasons cited for the boycott were a lack of confidence

in the complaints procedure which allowed the police to investigate themselves. OPCC involvement was only
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initiated in cases of obvious bias."*® In January 2009, the Royal Canadian Mounted Police (RCMP) was advised

149

by the Commission for Public Complaints Against the RCMP to improve its handling of complaints.

Canada voted against the 2007 UN Declaration on the Rights of Indigenous Peoples and has since asserted
that the declaration could therefore not be used as a benchmark to measure Canada’s human rights compliance.

On 3 March 2010, the government made a public commitment to take steps to endorse the declaration.’™®

Discrepancies between the quality of life of indigenous and non-indigenous citizens continued. In February
2010, it was reported that six of Canada’s ten poorest postal codes in 2006 were First Nations (indigenous)
communities.””! Indigenous children were more likely to be moved from their parents, with one in ten ending
up in foster care as opposed to one in 200 non-indigenous children. This was particularly controversial in light
of accusations that child welfare agencies serving First Nations reserves received 22 per cent less funding than
provincial agencies. A case was filed before the Canadian Human Rights Tribunal to determine whether this

constituted discrimination.!

Citizens from indigenous backgrounds were also disproportionately represented
within prisons. Despite constituting only 3 per cent of the population of Canada, aboriginal adults made up
22 per cent of the custodial population in 2007-2008."* The figure was more dramatic for women prisoners, with
Inuit, First Nations and Métis women constituting 30 per cent of the female federal prison population.”* Many
of these women were detained in high-security facilities, depriving them of appropriate access to rehabilitation
programmes.'”® Beyond high levels of incarceration, indigenous women are subject to excess violence."*® Canada
was criticised for its failure to compile data regarding aboriginal people and women, which resulted in a dearth of
national statistics on violence against indigenous women."” However, the Native Women's Association of Canada
has compiled a list of 520 missing and murdered aboriginal women over the last three decades from media reports
and family testimonies.””® In October 2008, Canada was urged by the UN Committee on the Elimination of

Discrimination against Women (CEDAW) to examine why these cases had not been investigated adequately.

Canada has struggled to reconcile indigenous people’s land rights with corporate development. The Lubicon Cree,
an indigenous group in Alberta, has never signed a treaty with the government and therefore has no reserve lands.
Intermittent dialogue over 60 years failed to reach a resolution, with negotiations breaking down in 2003. As far
back as 1990, the UN Human Rights Committee ruled that the Canadian government had violated the rights of
the Lubicon Cree, resulting in an assurance by the government that it would reach a negotiated settlement. Since
then, various UN committees have expressed concern about the situation and urged the government to resolve it.
Despite this, no resolution was reached till the end of the reporting period and the government continued to hand

out licences for oil and gas extraction in areas traditionally claimed by the Lubicon Cree.'®

Holding the Winter Olympics in Vancouver in February 2010 allegedly had a negative impact on homelessness
and indigenous people’s rights. It was reported that after the Games were awarded to Canada in 2003, over 1,300
affordable housing beds were lost in Vancouver.'® The Provincial Assistance to Shelter Act, which empowered
the police to move homeless people to shelters in extreme weather, was perceived by homeless advocates as a
tool to remove these people during the Games. Critics of the Act termed it the Olympic Kidnapping Act. The
publicity with the Games highlighted the wider issue of homelessness in Vancouver, which was reported to have
increased by 137 per cent between 2002 and 2008, and in Canada as a whole.* In March 2009, the Special
Rapporteur on the right to housing presented the Council with the findings of his mission report to Canada. It
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highlighted the fact that Canada had a growing homeless population, unequal access to housing for indigenous
people and a need to expand public housing.'® In Vancouver, though they only constituted 2 per cent of the
overall population, First Nations people made up 30 per cent of the homeless population.'® Indigenous groups
were divided over whether the Games were a positive or negative development. Much of the Games took place on
what many First Nations groups consider to be stolen First Nations land and there were also concerns about the

negative environmental impact on the land.'®

3.2 Compliance with the Pledge

In its pre-election pledge Canada claimed that promotion and protection of human rights was a part of its foreign
and domestic policy. The governments prorogation of Parliament, allegedly to stifle discussion on Canadian
complicity in the torture of detainees, is exemplary of the dubiousness of this claim. Three additional examples
provide evidence that human rights considerations did not always factor into Canadian foreign policy: 1) the
government's continued reluctance to intervene in the cases of Omar Khadr and Ronald Smith (before the Federal
Court judgement on Smith’s case); 2) allegations by the Special Rapporteur on torture that Canadian officials
helped secure the arrest and extraordinary rendition of terror suspects by the United States to secret detention
centres; 3) alleged government interference in the operations of Rights and Democracy, an institution accountable

to Parliament, promoting human rights and democracy globally.

Government funding cuts to women rights groups operating in Canada contradicted its pledge to promote and
protect human rights domestically and its assertion that the government and civil society engage “in a spirit of
cooperation and dialogue”. Furthermore, Canada’s steady decline in the World Economic Forum's Gender-Gap Index

suggests that the Canadian Charter of Rights and Freedom was not being fully used to ensure gender equality.

Though Canada did state its intention during the reporting period to endorse the UN Declaration on the Rights of
Indigenous People, its pledge regarding its leadership role in this regard did not result in measurable improvement.
Indigenous people continued to be severely disadvantaged compared to the rest of the Canadian population.
Violence against indigenous women, high rates of incarceration of indigenous men and women, disputes over land

claims and high-levels of homelessness and poverty continued to plague Canada’s indigenous communities.

Canada’s performance in the Council sessions generally fulfilled its commitments to ensure that the Council’s
work had a direct, concrete and positive impact on the promotion and protection of the rights of people around the
world. Canada supported international scrutiny of Myanmar and repeatedly expressed concerns about, and voted
for, resolutions which were critical of human rights situations in various countries such as Sudan, DRC, DPRK
and Sri Lanka. Only on resolutions concerning Israel and the OPT, did Canada vote against international scrutiny.
On several occasions it was the only State on the entire Council to vote against resolutions which criticised Israel

for human rights violations.

Canada generally worked positively to strengthen and support UNHRC mechanisms, such as the Special
Procedures, but on one occasion it attempted to limit the activities of the Expert Mechanism on the Rights of
Indigenous Peoples, which Canada felt was moving towards an agenda that the Council had not approved. On

another occasion, Canada expressed concern about the extension of the mandate of the Special Rapporteur on
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toxic waste, because it believed that the right to safe drinking water and sanitation — rights central to that mandate

— did not exist.

Canada voted predictably with allied voting blocs on controversial thematic resolutions. It voted against resolutions
on the promotion of a democratic and equitable international order, international solidarity and human rights,
the right of people to peace, unilateral coercive measures, the global economic and financial crisis, foreign debt,
defamation of religions and the elaboration of complementary standards to ICERD. Canada voted in favour of a

resolution on discrimination based on religion or belief.

Canada’s pledge to submit its future treaty body reports on time was not realised. Neither its 2008 report to CAT
nor its 2009 report to ICERD was submitted by the end of the reporting period. A report to CESCR became
overdue just after the reporting period. Canada’s pledge to consider signing the Optional Protocol to CAT was not
realised during the reporting period, and its pledge to consider signing or ratifying other human rights instruments
was only partially fulfilled. Canada did ratify the Convention on the Rights of Persons with Disabilities in March
2010, but had yet to ratify the Convention on the Protection of the Rights of Migrant Workers, Convention for
the Protection of all Persons from Enforced Disappearances and the Optional Protocols to CESCR and CPD.
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1. Background
1.1. Context

In 1957, Ghana became the first country in sub-Saharan Africa to achieve independence from colonial rule. In
1966, Ghana’s first President was deposed in a coup, heralding a 26-year period of intermittent military rule,
in which coups and counter-coups abounded. In 1992, Ghana adopted a new Constitution, which established
multiparty democracy and placed Ghana on a more stable democratic footing. After elections in December
2000, Ghana saw its first peaceful democratic transition of power since independence, ending 20 years of rule
by Jerry Rawlings, who took power in a coup in 1979. In December 2008, a hard-fought Presidential election
was eventually decided in a run-off vote and John Atta Mills, a former Vice-President under Jerry Rawlings,

was elected in the country’s second peaceful transition of power.

Though violence between ethnic groups was a regular occurrence in northern Ghana during the mid-1990s,
and flare-ups of violence still occur, Ghana is now generally referred to as peaceful nation and a successful

model of African reform.

1.2 UN Treaties

Ghana is a party to the International Covenant on Civil and Political Rights (ICCPR) and its first Optional
Protocol, the International Covenant on Economic, Social and Cultural Rights (ICESCR), the Convention
on the Elimination of All Forms of Racial Discrimination (ICERD), the Convention on the Elimination
of All Forms of Discrimination Against Women (CEDAW), the Convention Against Torture (CAT), the
Convention on the Rights of the Child (CRC) and its Optional Protocol on the Involvement of Children in
Armed Conlflict and the Convention on the Protection of the Rights of All Migrant Workers (CMW). Ghana
also signed the Optional Protocols to CAT, ICESCR, CEDAW, the Convention for the Protection of All
Persons from Enforced Disappearance (CED), the Optional Protocol to CRC on the Sale of Children, Child
Prostitution and Child Pornography, and the Convention on the Rights of Persons with Disabilities (CPD)
and its Optional Protocol.

Ghana is not a party to the Second Optional Protocol to ICCPR.

1.3 UN Reporting History

Ghana has completed only some of its reporting requirements, and has largely failed to satisfy its obligations.

Ghana has not completed any reporting under ICESR (reports are outstanding for 2003 and 2008) or ICCPR
(an initial report was due in February 2001). It has completed seventeen rounds of reporting under the ICERD,
but has not yet submitted its reports for 2006 and 2008. The country has completed one reporting round under
CAT but still owes its 2005 report. Under CMW, Ghana'’s initial report is overdue since 2004. It has completed
its reporting requirements under CRC and CEDAW,.

Ghana has extended an open invitation to the Human Rights Council Special Procedures.
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1.4 UN Voting Patterns and Performance at the Council

Eighth Session of the UN Human Rights Council

On 18 June 2008, Ghana voted in favour of a resolution on the promotion of the right of peoples to peace. Slovenia
called for a vote, on behalf of the EU, on the basis that the issues contained in the resolution were best dealt with in

other fora and that the resolution failed to state that the absence of peace did not justify breaches of human rights.

On 18 June 2008, Ghana abstained from voting on a resolution on the promotion of a democratic and equitable
international order, but subsequently declared it had intended to vote in favour of the draft resolution. The
resolution rejected a unilateral approach in favour of a multilateral one, when addressing international issues.
Slovenia called for a vote, on behalf of the EU, on the basis that the resolution addressed issues that were beyond
the mandate of the Council. For example, it focused on relations between States rather than relations between

States and their citizens.

Ninth Session of the UN Human Rights Council

On 24 September 2008, Ghana voted in favour of a resolution on human rights and international solidarity.
The resolution emphasised the need for international cooperation to tackle human rights issues in a manner that
distributes costs and burdens fairly. France called for a vote, on behalf of the EU, on the basis that international

solidarity was a moral principle not a human right defined in legal terms.

On 24 September 2008, Ghana voted in favour of a resolution on human rights and unilateral coercive measures.
The resolution requested States to stop using or implementing unilateral, coercive measures, not in accordance
with international law, particularly those creating obstacles to trade relations between States. The resolution also
condemned the use of unilateral coercive measures to assert political or economic pressures, especially against

developing countries.

On 24 September 2008, Ghana voted in favour of a resolution on the follow-up to Resolution S-3/1 on the
assault on Beit Hanoun, which it viewed as unbalanced. The resolution welcomed the report of the High-Level
Fact-Finding Mission dispatched to assess the situation in Beit Hanoun. It called for full implementation of all the

recommendations made in the report and expressed regret for the delay caused by Israel's non-cooperation.

Ninth Special Session of the UN Human Rights Council

On 12 January 2009, Ghana voted in favour of a resolution on the grave violations of human rights in the OPT.
The resolution strongly condemned the Israeli military operation in the OPT, stating that this had caused grave
violations of the human rights of Palestinian civilians. It accused Israel of collective punishment of the Palestinian

people and called on the international community to act.

Tenth Special Session of the UN Human Rights Council

On 23 February 2009, Ghana voted in favour of a resolution on the impact of the global economic and financial

crisis on the universal realisation and effective enjoyment of human rights. The resolution expressed deep concern at
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the effect of the economic and financial crisis on human rights and called for increased participation by developing

countries in international decision-making.

Tenth Session of the UN Human Rights Council

On 26 March 2009, Ghana voted in favour of a resolution on the use of mercenaries as a means of violating human

rights and impeding the exercise of the right of peoples to self-determination.

On 26 March 2009, Ghana voted in favour of a resolution on human rights in the occupied Syrian Golan which
expressed deep concern for the suffering of the Syrian civilian population and referred to the systematic and

continuous violations of fundamental and human rights by Israel.

On 26 March 2009, Ghana voted in favour of a resolution on Israeli settlements in the OPT, including East
Jerusalem, and the occupied Syrian Golan. The resolution strongly condemned the Israeli announcement that it

would build further settlements in the Occupied Palestinian Territory.

On 26 March 2009, Ghana voted in favour of a resolution on the human rights violations emanating from the

Israeli military attacks and operations in the OPT.

On 26 March, Ghana voted in favour of a resolution on the follow-up to Council Resolution S-9/1 on the grave
violations of human rights in the OPT, particularly due to Israeli military attacks against the Occupied Gaza Strip.
The resolution regretted that the previous Resolution S-9/1 had not been fully implemented yet and demanded

that Israel cooperate with the international community.
On 26 March 2009, Ghana abstained from voting on a resolution on combating defamation of religions.

On 26 March 2009, Ghana adopted the position of the EU and voted in favour of a resolution expressing serious
concern over the human rights situation in DPRK and extending the mandate of the Special Rapporteur on
DPRK for a further year.

On 26 March 2009, Ghana voted in favour of a resolution calling for better geographic representation and gender
balance in the staff of the OHCHR.

On 27 March 2009, Ghana voted in favour of a resolution on the elaboration of complementary standards to the

International Convention on the Elimination of All Forms of Racial Discrimination.

On 27 March 2009, Ghana abstained from voting on a decision on the publication of reports completed by the
Sub-Commission on the Promotion and Protection of Human Rights. The resolution provided for all reports by

the Sub-Commission that had previously been mandated by the Commission on Human Rights and submitted
to the OHCHR, to be published as UN documents.
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On 27 March 2009, Ghana abstained from voting on a resolution on torture and the role and responsibility of
medical and other health personnel. In an additional vote, Ghana abstained from voting on the inclusion of a
paragraph in the resolution which took note of the report of the Special Rapporteur on torture. On 10 March
2009, the Special Rapporteur on torture had presented his report in which he considered whether the death
penalty amounted to cruel, inhuman or degrading treatment or punishment. Several States had accused the Special
Rapporteur of going beyond his mandate and noted that there was no international consensus on the status of the

death penalty as a breach of human rights.

On 27 March 2009, Ghana abstained from voting on a resolution on discrimination based on religion or belief
and its impact on the enjoyment of economic, social and cultural rights. The resolution was introduced by the EU.
The Czech Republic, on behalf of the EU, explained that the resolution was in response to the report of the Special
Rapporteur on freedom of expression and that this was an important, sensitive issue. The resolution was criticised

by some other States for failing to adequately address contemporary forms of religious discrimination.

During the Tenth Session, two draft resolutions on the human rights situation in DRC were tabled, one by the
EU and the other by the African Group. The resolution drafted by the EU expressed serious concerns regarding
the human rights situation there, while the draft tabled by the African Group was less critical of the issue and
called on OHCHR to enhance its technical assistance activities in the country. Following the adoption of the
African Groups resolution by vote, the EU proposed amendments to the resolution reflecting serious concerns.
Ghana voted in favour of the original resolution drafted by the African Group and abstained from voting on the

amendments proposed by the EU.

Eleventh Special Session of the UN Human Rights Council

On 27 May 2009, Ghana voted in favour of a resolution on assistance to Sri Lanka in the promotion and protection
of human rights. Before the vote, Germany, on behalf of the EU, proposed oral amendments to the draft resolution,
as it made no mention of the need to conduct investigations into alleged violations of international human rights
law or the need to prosecute perpetrators. Cuba, on behalf of a number of countries, requested that no action be

taken on Germany's proposed oral amendments. The request was put to a vote and Ghana voted in favour of it.

Eleventh Session of the UN Human Rights Council

On 2 June 2009, Ghana expressed strong support for the mandate of the Special Representative of the Secretary-
General on the issue of human rights and trans-national corporations and other business enterprises. Ghana hoped
that the mandate would lead to the creation of a legally-binding instrument on the human rights responsibilities

of trans-national corporations.

On 5 June 2009, Ghana welcomed a human rights approach to extreme poverty. Ghana declared that States should

not be made incapable of guaranteeing the most basic human rights of their people owing to foreign debts.
On 17 June 2009, Ghana voted in favour of a resolution on the promotion of the right of peoples to peace. The

resolution recognised States  obligations to improve the protection of human rights by ensuring peace. Germany, on

behalf of the EU, stated that while it recognised some of the principles set out in the resolution, the issues set out in
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the draft were more comprehensively dealt with in other fora. Furthermore, Germany, on behalf of the EU, noted

that the resolution dealt with relations between States, not relations between States and their citizens.

On 17 June 2009, Ghana voted in favour of a resolution on the effects of foreign debt and other related international

financial obligations of States on the full enjoyment of all human rights, mainly economic, social and cultural rights.

On 18 June 2009, Egypt, on behalf of the African Group, and the Czech Republic, on behalf of the EU, introduced
competing draft resolutions on Sudan. The draft proposed by the African Group did not renew the mandate of
the Special Rapporteur or create a mandate for any international monitoring, It referred positively to the efforts of
the government. The EU resolution replaced the mandate of the Special Rapporteur with that of an Independent
Expert with some monitoring and reporting functions. The EU later accepted the African Group's draft but with
proposed amendments providing for the mandate of an Independent Expert. Ghana abstained from voting on

these amendments, and after they were accepted, abstained from voting on the entire text as amended.

Twelfth Session of the UN Human Rights Council

On 18 September 2009, in relation to the report of the Independent Expert on human rights and international
solidarity, Ghana observed that while States have the primary responsibility for the promotion and protection of
human rights, this became difficult owing to the current economic crisis. Ghana highlighted the importance of

international solidarity to achieve social justice and equity.

On 1 October 2009, Ghana voted in favour of a resolution on human rights and international solidarity.

On 2 October 2009, Ghana voted in favour of a resolution on human rights and unilateral coercive force.

On 2 October 2009, Ghana voted in favour of a decision on the effect of foreign debt on the enjoyment of human rights.
On 2 October 2009, Ghana voted in favour of a resolution on the right to development.

On 2 October 2009, Ghana abstained from voting on a resolution promoting human rights and fundamental

freedoms through a better understanding of the traditional values of humankind.

Twelfth Special Session of the UN Human Rights Council

On 16 October 2009, Ghana voted in favour of a resolution that focused on continuing violations of human rights
by Israel in the OPT, and in particular in East Jerusalem. It endorsed the recommendations set out in the reports
of the Fact-Finding Mission to Gaza led by Justice Goldstone and by the High Commissioner for Human Rights,

and called for their implementation.

Thirteenth Session of the UN Human Rights Council

On 15 March 2010, during the general debate on human rights situations that require the Council’s attention,
Ghana noted that conflict and political instability in Africa diverted the Economic Community of West African
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States from its main goals. It specifically mentioned the situations in Guinea and Madagascar. Ghana asked for
close cooperation between the international community and regional bodies to facilitate early resolution of these

crises and to ensure the democratic functioning of institutions in those countries.

On 16 March 2010, Ghana expressed its pleasure at the establishment of Social Forum and welcomed its
report for 2009. Ghana also stated that the Special Procedures of the Council were important, and mentioned
its desire that actions be taken to ensure that the mechanisms not be seen “as politicised or patronising”. Ghana

asked the Council to provide the necessary resources and mechanisms to allow for effective work.

On 19 March 2010, Ghana thanked the OHCHR for its work on the UPR, which Ghana saw as a useful
mechanism. It however noted that some improvements were possible to ensure impartiality and credibility

of the process.

On 24 March 2010, Ghana encouraged the technical assistance and capacity-building to strengthen the role of the
governments in DRC, Guinea and Somalia. Ghana asked for more cooperation between the different actors of the

international community to ensure order, peace and security.

On 24 March 2010, Ghana voted in favour of a resolution on human rights in the occupied Syrian Golan. The

resolution strongly condemned the occupation of Syrian Golan by Israel.

On 24 March 2010, Ghana voted in favour of a resolution on the right of the Palestinian people to self-
determination. The resolution emphasised the value of self-determination, and supported Palestine and Israel in
their process towards peace and security. It encouraged the international community to aid the Palestinians in their

right to self-determination.

On 24 March 2010, Ghana voted in favour of a resolution on Israeli settlements in the OPT, including East
Jerusalem, and the occupied Syrian Golan. The resolution asked the Government of Israel to reverse controversial
announcements about new settlements and to respect legal obligations concerning access to food and supplies, the

halting of impunity, the prevention of violence, etc.

On 24 March 2010, Ghana voted in favour of a resolution on grave human rights violations by Israel in the
OPT, including East Jerusalem. The resolution strongly condemned the military attacks and operations in the
OPT, which it said caused grave violations of human rights. It asked for the end of the occupation and for the

establishment of an independent sovereign state through a peace process.

On 25 March 2010, Ghana voted in favour of a resolution on the follow-up to the Report of the United Nations
Independent International Fact-Finding Mission on the Gaza Conflict. The resolution asked for independent and

credible investigations regarding the violations of international humanitarian and international human rights law.

On 25 March 2010, Ghana voted in favour of a resolution on the situation of human rights in DPRK. The
resolution asked for the mandate of the Special Rapporteur on DPRK to be extended and for the government’s

participation in addressing human rights violations.
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On 25 March 2010, Ghana abstained from voting on a resolution on combating defamation of religions. The
resolution urged the international community to promote a culture of tolerance and peace, especially concerning

the wrongful association of Islam wi uman rights violations and terrorism.
h gful f Isl th h ght | dt

On 26 March 2010, Ghana expressed regret at its absence during voting on a resolution on the composition of the
staff of OHCHR. Ghana stated that it would have voted in favour of the resolution had it been present.

2. Pledge

2.1 Election to the Council

Ghana was one of 13 African countries to contest the May 2006 elections to the Council. The number of
candidates was the same as the number of seats for Africa, meaning that the election results were predetermined.

Ghana came first among the African Group with 183 votes.

In its re-election bid on 21 May 2008, Ghana was successful and came second in the African Group with

181 votes. The results were predetermined as there were four vacant seats for the group and four candidates.

2.2 Pledge Made

In its 2006 pre-election pledge, Ghana committed to cooperate fully with UN treaty bodies. It also pledged to
participate actively in the work of the UN Human Rights Council and to aid in the establishment of an effective
UPR system. Ghana promised to extend standing invitations to the Council's Special Procedures. It committed
to strengthening its policies for the advancement of women and eliminating gender discrimination from its law
books. Finally, Ghana highlighted provisions of its 1992 Constitution, which guarantees fundamental rights and

freedoms.

In its pre-election pledge in March 2008, Ghana again emphasised the provisions of its 1992 Constitution
which guaranteed fundamental rights and freedoms. In its voluntary pledges, Ghana committed to cooperate
fully with UN treaty bodies and pledged to participate actively in the work of the UN Human Rights Council
with a view to strengthening it. Ghana also promised to extend its standing invitation to the Council's Special
Procedures. It committed to strengthening its policies for the advancement of women and the elimination of
gender discrimination. Ghana stressed that legal provisions already existed to tackle traditional practices, such
as female genital mutilation, and also emphasised the establishment of the Domestic Violence Victims Support
Unit. Finally, it reiterated its commitment to the survival, development and protection of children in issues that

affect their well-being.

3. Compliance

3.1 Human Rights During the Reporting Period

John Kufuor’s second and final term as President expired in December 2008, setting the stage for Ghana's third

set of presidential elections since the end of Jerry Rawlings’ 20-year rule in 2000. No candidate won the necessary
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50 per cent of the vote in the initial tally, meaning that a runoff was necessary to decide the final outcome of the
election. Professor John Atta Mills, in his third attempt at running for Ghana's top office, won the runoff by a
slim margin.'® UN Secretary-General Ban Ki Moon hailed the election and runoff as “peaceful and organized”

and congratulated Ghana for setting an “admirable example” '’

Despite general praise that, barring a few exceptions, the election was free and fair, the pre-election and post-
election periods were punctuated by concerning events. A media group alleged that journalists were violently
targeted by the supporters of both major Ghanaian political parties, the National Democratic Congress (NDC)
and the National Patriotic Party (NPP), for reporting on alleged irregularities in the run-up to the election.'®®
Ghana's Bureau of National Investigations (BNT) was accused of mistreating NPP politicians in the post-election
period. Following Atta Mills’ victory in December 2008, several NPP politicians were reportedly invited to the BNI
offices for “friendly chats”, but were denied legal counsel while being interrogated.'® In August 2009, a Ghanaian

court declared the practice of questioning people without giving them access to legal counsel as unconstitutional,

after an NPP politician sued BNL'°

During the reporting period, members of the police occasionally used violence and disproportionate force while
carrying out their duties. Two mechanisms that oversaw the police and acted as complaint bodies, the Police
Intelligence and Professional Standards Bureau (PIPS) and the Police Council, had limited capacity and lacked
resources, meaning that human rights standards within the police services were inadequately enforced.”’ In
February 2010, the Commission on Human Rights and Administrative Justice (CHRA]J), Ghana's national
human rights body, investigated reports that two inmates died in a police holding cell owing to excessive heat
caused by overcrowding. CHRA] discovered that the two remand inmates had suffocated to death in a cell
designed for ten inmates, which held up to 30 at the time. According to media reports, the officer-in-charge at the
station called the deaths a “normal” occurrence. CHRA] found that the overcrowding and congestion in the cells

coupled with the lack of ventilation made them unfit for human beings.'”?

Members of the armed forces were also accused of abusing their powers. In September 2008, an offer of
compensation from the Ghanaian Armed Forces was rejected by a group of lorry drivers who were reportedly
arrested in June 2008 for parking offences outside a military hospital and subsequently forced to handle and
engage in sexual acts with female corpses in the hospital morgue. The offer of approximately 100 USD and one
year's medical coverage as compensation was deemed unsuitable by the drivers, some of whom claimed to have

suffered severe psychological trauma after the incident.'”

After years of pressure from civil society groups,'”* as well as a march by hundreds of people in the streets of
Accra in January 2010," the Government of Ghana finally tabled a Right to Information Bill before Parliament
in February 2010. CHRI and the non-governmental Right to Information Coalition remained concerned that
the Bill still contained blanket exemptions that would hinder the exercise of right to information. There was no
provision for an independent information commission or commissioner to monitor implementation of the Bill
and serve as a review body when information was denied. The coalition presented its views and concerns to the
member of the joint committees of parliament that were scrutinising the Bill, but still no progress seemed to have

been made with the Bill. The Joint Committee insisted on carrying out regional consultations on the Bill (because
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of its sensitivity, they alleged) before presenting their report to the plenary. The Bill was not passed by the end of
the reporting period.

Forced evictions continued to be a major concern during the reporting period. The Centre on Housing Rights
and Evictions (COHRE) reported that in October 2009, hundreds of people were made homeless by the
demolition of a slum along a railway line in Accra. Residents reportedly said that they were not consulted about
the eviction nor were they compensated or relocated to adequate alternative housing."”® CHRA] noted in a
press conference after the end of the reporting period that past evictions of illegal settlements in Accra were in
contravention of international law on forced evictions. Evictions were carried out at dawn, when residents were
not present, or at other times where residents had difficulty recovering their possessions before their homes or

businesses were demolished.?”’

The Ghanaian government signed a Memorandum of Understanding with the Government of The Gambia
in July 2009 — a move which was heavily criticised by civil society groups.'”® Bilateral relations between the two
countries had soured after it was alleged that as many as 44 Ghanaian nationals and several other West Africans
were killed and buried in mass graves in The Gambia in 2005. The lone survivor of the attack alleged that the
Ghanaian nationals were travelling by boat to Europe and made a stop in The Gambia to pick up more passengers,
when the massacre occurred. He further alleged that it was perpetrated by Gambian security services working at
the behest of President Jammeh, who mistook the passengers of the boat for mercenaries entering The Gambia
to overthrow the government.””” A report on the joint UN-ECOWAS investigation of the incident was released
in May 2009. It found evidence of only eight killings and just six of the dead were said to be Ghanaian. It also
found no evidence that President Jammeh was directly or indirectly responsible.”® CHRI has noted that the
investigation could not be considered conclusive because it did not elaborate on the alleged disappearances of 38

Ghanaians whose bodies were not found.®!

Prisons in Ghana remain notoriously overcrowded. In September 2008, a prison warden urged the Ghanaian
courts to speed up cases involving remand prisoners, in an attempt to ease overcrowding, According to a media
report, the warden said that the prisons over which he had jurisdiction had an intended capacity of 717 inmates,
but were holding 2,926 prisoners at the time. Of that number, 1,903 were remand prisoners whose cases were
either under investigation or who were awaiting trial. In 2002, the same prison had only 324 remand prisoners.'®
A new UNDP-supported programme entitled “Justice for All' was instituted during the reporting period, to aid
in the reduction of prison congestion. Among the beneficiaries of the programme were two women who were
released on bail unconditionally, but had previously been imprisoned without trial for a combined total of 16
years.'®® CHRA]J observed later in the reporting period that a prisoner was still held on remand at the medium-
security Nsawam prison after 17 years."* According to the 2009 Ghana Prisons Service Report, “the average
daily remand population for 2009 was 3,838 compared to 4,285 in 2008. This represents an annual remand
reduction rate of 10.4 per cent. In October 2009, it was reported that a scheme to separate adult and juvenile
offenders in the prisons of the northern region had fallen apart, meaning that children were at that time held in
the same cells as adults.'® In April 2010, the Chairman of the Prisons Service Council said that Ghana's prisons
were merely warehousing prisoners without the ability to offer any rehabilitation or reform services and that

recidivism for released convicts was consequently high. Furthermore, he reportedly stated: “Prison conditions are
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still deplorable, overcrowding and inadequate access to physical and mental health care are major challenges that

need to be addressed.”*%¢

The death penalty was still in use in Ghana. Despite positive moves towards abolishment, calls from human rights
organisations to take the final step and abolish the death penalty'®” had not, at the conclusion of the reporting
period, been heeded. In April 2009, the then Attorney General and Minister for Justice, Mrs Betty Mould-Iddrisu,
reportedly stated that the government did not have plans to abolish the death penalty in the current legislative
term.”® A constitutional review process, whose outcome would decide on the future of the death penalty in

Ghana, was ongoing at the end of the reporting period.

Mob justice perpetrated against suspected criminals continued throughout the reporting period. In July 2009,
a newspaper reported that up to five people had been executed by mobs since the beginning of that month in
the city of Cape Coast.'"® In December 2009, residents of a northern district of Ghana were warned by CHRA]J
not to take part in mob killings, after it was reported that suspected witches and wizards were being lynched.'*
Towards the end of the reporting period, it was noted that mobs occasionally formed outside radio stations with
the intention of attacking presenters or guests for their comments during interviews. In one case, a commentator
who was allegedly about to be a target of mob violence was arrested by the police and charged with publishing false
information with the intention to cause fear and panic. The police stated that they had done so in order to save
the commentator from being lynched. The members of the mob intending to do him harm were not arrested. In a
similar case, a commentator who insulted the physical appearance of the President on radio was arrested by police

who said that they were protecting him from the mob which was forming outside the station.’"

Despite the existence of a Domestic Violence Act and the creation of a Domestic Violence and Victim Support Unit
(DOVVSU) within the police service, domestic violence continued to be an issue. According to an international
human rights organisation, DOVVSU reported that cases of violence against women and girls had increased in
2009."2 The International Federation for Human Rights (FIDH) reported that in 2008, 12,245 cases of domestic
violence were reported to DOVVSU throughout Ghana.'”® The Accra regional office of DOVVSU attributed
the increase in cases brought before it in 2009 to a public education campaign on domestic violence.”* While the
Domestic Violence Act includes a provision by which victims of domestic violence are offered free medical treatment
from the police if they filed a police report, a news item indicated that in reality, victims were often forced to pay
for their treatment. In some cases where the victims could not afford the medical bills, the police forced them to
go into arbitration with the perpetrator to obtain compensation, instead of aiding DOVVSU in prosecuting the
perpetrator.'® In January 2010, a police official working with DOV VSU noted that victims of domestic violence
often avoided seeking help out of fear that police intervention would lead to jailing the perpetrator, who was often

the victim’s sole source of income.!*®

Certain customary practices continued to affect the rights of women negatively, particularly those of gitl children.
Female genital mutilation (FGM) became a criminal offence in Ghana in 1994, but it was still practised during the
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reporting period, especially in Ghana's northern regions.'” Despite slavery and human trafficking being illegal, a
ritual continued to be practised in an eastern region of Ghana in which virgin girls between the ages of eight and
15 years were gifted to local priests (potentially for sexual or domestic servitude) to absolve a relative of a crime

or wrongdoing.'”®
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Women were under-represented in Ghana's political system during the reporting period. In May 2009, it was
observed that during a three-day self-assessment meeting in which several political parties gathered to work on
ballot integrity, seven of the political parties in attendance did not include a single woman in their delegation of
five. Media reports indicated that the head of the Electoral Commission censured the parties for not including
women in their delegations. He added that as a result, they were in breach of a section of the Political Parties
Law and a constitutional provision which calls for gender equality.” According to a report in April 2010, out
of a total of 230 MPs, only 19 were women. District assemblies, though they had been asked to increase female
representation through a non-binding administrative instruction, reportedly often gave the excuse “that they

cannot find the women” or “when they come they don't talk”.?®

Ghana continued to maintain criminal sanctions against consensual same-sex activity. Section 104 of the
Criminal Code (1960), as amended in 2003, provides: “(1) Whoever has unnatural carnal knowledge (a) of
any person without his consent shall be guilty of a first degree felony and shall be liable on conviction to
imprisonment for a term of not less than five years and not more than twenty-five years; or (b) of any person
with his consent is guilty of a misdemeanour. (2) Unnatural carnal knowledge is sexual intercourse with a

person in an unnatural manner...”
3.2 Compliance with the Pledge

Ghana stated in its pledge document that it was fully committed to the promotion and protection of human rights
domestically and that such a commitment “had carved for [Ghana] the image of a highly democratic country”.
While Ghana's 2008 Presidential election was generally praised, the comportment of supporters of both major
political parties around the election revealed undemocratic tendencies. Police monitoring mechanisms were
poorly resourced. The prison system was overcrowded and conditions were “deplorable”, at least partially because
of Ghana's backlogged trial courts. Death sentences were still handed down. Forced evictions were carried out in

a manner which was in contravention of international law.

Ghana's pledge included an assertion that it fostered “an environment that allows space for and encourages the
work of human rights defenders and journalists for human rights”. Reports of incidents in which radio presenters
and guests were intimidated by mobs and subsequently arrested, cast this statement into doubt. A proposed Right

to Information Bill was criticised for its vagueness and was not passed by the end of the reporting period.

In its pledge, Ghana vowed to strengthen policies for the advancement of women and the elimination of gender
discrimination, female genital mutilation and domestic violence. The under-representation of women in the
political sphere suggests that complete gender equality was not yet a reality. Female genital mutilation was still
prevalent in parts of Ghana and domestic violence was a major issue. Its pledged commitment to the protection
and well-being of children was likewise questionable, as it was reported that children were kept in adult cells in at

least one prison. Traditional practices subjecting girl children to slavery were reportedly still in use.
Ghana pledged to strengthen the Human Rights Council and participate actively in its work. While it did

make a few statements in the Council, during most sessions, Ghana refrained from participating in interactive

dialogues and general debates. On two occasions, Ghana had to clarify that it had intended to vote in favour of
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a resolution when it had already abstained or was absent, suggesting an under-prepared or weak approach to

Council deliberations.

Ghana voted with allied voting blocs on thematic resolutions with a few exceptions. It voted in favour of resolutions
on the right of peoples to peace, human rights and international solidarity, and unilateral coercive measures. It
also voted in favour of resolutions on the global economic and financial crisis, the elaboration of complementary

standards to ICERD and the effect of foreign debt on the enjoyment of human rights.

Further dispelling Ghana's pledge to participate actively in the Council, it abstained more often than most States
on controversial thematic and country-specific resolutions, suggesting that it was wary of stepping on the toes
of other States on the Council. Ghana abstained from voting on resolutions on the promotion of a democratic
and equitable international order (though it later stated that it had intended to vote in favour), the defamation
of religions, torture and the role and responsibility of medical and other health personnel, and human rights and

traditional values.

Ghana abstained on a weak resolution on Sudan and on amendments proposed to a resolution on DRC, which
were critical of the government. When it did vote on country-specific resolutions, the results varied. Ghana voted
against subjecting Sri Lanka to international scrutiny. It voted similarly on DRC by supporting a weak resolution.
Ghana twice supported international scrutiny on DPRK and voted in favour of every resolution condemning

human rights violations by Israel.

Ghana's pledge to promptly submit its periodic reports to treaty bodies was unfulfilled, as the country had overdue
reports under ICESR, ICCPR, ICERD, CAT and CMW.
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1. Background
1.1. Context

British India gained independence from colonial rule in 1947 and was divided into two newly created States
— modern-day India and Pakistan which, at that time, included modern-Bangladesh. As Hindu and Muslim

populations moved across borders, the Partition led to the single largest mass movement of people in history.

Today, India has the world’s second largest population and is, by its own statements, the world’s largest democracy.
The country retains the second largest Muslim population in the world after Indonesia, and has developed a free
press and active civil society. India is a generally secular and tolerant society where most of the world’s religions
coexist, yet outbursts of communal violence do occur. Spurred by economic liberalisation in the early 1990s, the
burgeoning growth of the I'T sector, a large pool of skilled workers and infrastructural improvements have boosted
India’s nominal GDP (PPP) to the eleventh highest in the world. Though India’s growth rate dropped significantly
due to the global credit and financial crisis, it rebounded late in the reporting period, and continued to be among

the fastest growing economies of the world.

Despite economic successes, several factors keep India from meeting its human rights commitments. Communal
tensions and violence, terrorism, endemic gender and caste-based discrimination, extreme poverty, systemic

corruption and vast economic disparities, are among the problems faced by the world’s largest democracy.

1.2 UN Treaties

India has ratified the International Covenant on Civil and Political Rights (ICCPR), the International Covenant
on Economic, Social and Cultural Rights (ICESR), the Convention on the Elimination of All Forms of
Racial Discrimination (ICERD), the Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW), the Convention on the Rights of the Child (CRC) and its two Optional Protocols,
and the Convention on the Rights of Persons with Disabilities (CPD). India has signed the Convention on
Enforced Disappearances (CED) and the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (CAT).

India has not signed the Convention on the Protection of the Rights of All Migrants Workers (ICRMW). It has
also not signed the two Optional Protocols to the ICCPR, or the Optional Protocols to ICESCR, CAT, CPD
and CEDAW.

1.3 UN Reporting History

India has completed some of its reporting requirements under international instruments. It has completed three
rounds of reporting under ICCPR, but owes one report since 2001. Under ICESCR, it has completed all rounds
of reporting. It has submitted three reports under CEDAW but two are overdue. India has completed nineteen
rounds of reporting under ICERD, but has two reports overdue. The country has not yet submitted its initial
report under CPD or its initial reports for the two Optional Protocols to CRC. Under CRC, India has completed

two rounds of reporting and one is overdue since 2008.

India has not extended an open invitation to the Council's Special Procedures.
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1.4 UN Voting Patterns and Performance at the Council

Eighth Session of the UN Human Rights Council

On 2 June 2008, India spoke positively of its experience with the Universal Periodic Review (UPR) and looked
forward to hearing the views of NGOs and national human rights institutions (NHRIs).

On 3 June 2008, India responded to the report of the Special Rapporteur on extrajudicial killings, which claimed that
the failure of India and other listed countries to accept requested visits by the Special Rapporteur created a vacuum.

India asserted that the Special Rapporteur was not in line with the Code of Conduct for Special Procedures.

On 3 June 2008, India expressed support for the mandate of the Special Representative of the Secretary-General
on business and human rights, and on 4 June 2008, co-sponsored a resolution to renew the mandate. On 6 June
2008, India stated that the mandate should be extended for two years rather than the conventional three years on
the grounds that the Special Representative had indicated that this was sufficient, and that it could be reviewed
again after the two years. The resolution was passed without a vote on 18 June 2008, and the mandate was extended

by three years, not two.

On 4 June 2008, India discouraged other States from making amendments to the Draft Optional Protocol on
the International Convention of Economic, Social and Cultural Rights (OPICESCR), out of concern that the

amendments would undermine the adoption of the Optional Protocol. India expressed support for the draft.

On 4 June 2008, India expressed support for the mandate of the Special Rapporteur on the independence of

judges and lawyers.

On 17 June 2008, India tabled and later withdrew a resolution that would have required the formal reappointment
of all mandate holders after their first term of three years. Mandate holders were earlier reappointed for a second

and final three-year term without a formal reappointment process.

On 17 June 2008, India criticised a resolution on the human rights situation in Myanmar for being too harshly
worded. It also criticised the timing of the resolution and emphasised the fact that Myanmar was recovering from

a natural disaster.

On 18 June 2008, India dissociated itself from a resolution on the human rights situation in Myanmar. It criticised the

resolution for failing to recognise the positive developments made by Myanmar. India considered it to be politicised.

On 18 June 2008, India abstained from voting on a resolution on the promotion of the right of peoples to peace.
Slovenia called for a vote on behalf of the EU, on the basis that the issues contained in the resolution were best
dealt with in other fora and that the resolution failed to state that the absence of peace did not justify breaches of

human rights.

On 18 June 2008, India voted in favour of a resolution on the promotion of a democratic and equitable international

order. The resolution rejected a unilateral approach in favour of a multilateral one when addressing international
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issues. Slovenia called for a vote on behalf of the EU, on the basis that the resolution addressed issues that were
beyond the mandate of the Council. For example, it focused on relations between States rather than relations

between States and their citizens.

Ninth Session of the UN Human Rights Council

On 8 September 2008, India referred to the need for the Council and the Office of the High Commissioner for
Human Rights (OHCHR) to work in partnership. India also called for a clarification of the terms of reference for
the consultative group on the appointment of mandate holders, the status of the work pending before the former

Sub-Commission on the Promotion and Protection of Human Rights and the relationship between the Council

and the OHCHR.
On 8 September 2008, India reaffirmed its commitment to preparations for the Durban Review Conference.

On 9 September 2008, India supported the recommendations of the Special Rapporteur on the right to food and

emphasised the need for technological development in developing countries and the removal of trade barriers.

On 10 September 2008, during informal consultations on the draft resolution on the follow-up to the special
session on the food crisis, India expressed reservations about the inclusion of a broad endorsement of the report of

the Special Rapporteur on the right to food, as it had only been published the day before.

On 17 September 2008, India commented that the Advisory Committee must focus on specific tasks assigned to
it by the Council. India emphasised that the Advisory Committee could not adopt resolutions or decisions and

criticised it for treating this explicit requirement as a question of semantics.

On 18 September 2008, India was of the view that the modalities of the Universal Periodic Review process were
already defined and therefore required no further discussion. India viewed the holding of a debate on the matter

as premature.

On 19 September 2008, during an informal consultation on the draft resolution on the protection of civilians in
armed conflict, India expressed reservations regarding the inclusion of a request to the Advisory Committee to
study the issue. It preferred an approach whereby the Council could reconsider the issue and take the next steps

after holding a consultation with experts.

On 19 September 2008, during the general debate on follow-up and implementation of the Vienna Declaration

and Programme of Action, India was praised by the Netherlands for its pledge to eradicate manual scavenging.
On 24 September 2008, India supported the draft resolution on the mandate of the Special Rapporteur on toxic
waste and encouraged the broadening of the mandate, but suggested that its focus should be on the illicit movement

of waste.

On 24 September 2008, India expressed concerns over the inclusion within a resolution on human rights and

transitional justice of arequest that the Office of the High Commissioner assist countries in designing and establishing
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systems of transitional justice. India stated that this help should only be provided with the explicit consent of the

country and that conceptual work should be carried out by the Council and not the High Commissioner.

On 24 September 2008, India voted in favour of a resolution on human rights and international solidarity. The
resolution emphasised the need for international cooperation to tackle human rights issues in a manner that
distributes costs and burdens fairly. France called for a vote on behalf of the EU, on the basis that international

solidarity was a moral principle not a human right defined in legal terms.

On 24 September 2008, India voted in favour of a resolution on human rights and unilateral coercive measures.
The resolution requested States to stop using or implementing unilateral, coercive measures not in accordance with
international law, particularly those creating obstacles to trade relations between States. It also condemned the use

of unilateral coercive measures to assert political or economic pressures, especially on developing countries.

On 24 September 2008, India voted in favour of a resolution on the follow-up to Resolution S-3/1 on the Assault
on Beit Hanoun. The resolution welcomed the report of the High-Level Fact-Finding Mission dispatched to
assess the situation in Beit Hanoun. It called for full implementation of all the recommendations made in the

report and expressed regret for the delay caused by Israel's non-cooperation.

Ninth Special Session of the UN Human Rights Council

On 12 January 2009, India voted in favour of a resolution on the grave violations of human rights in the OPT.
The resolution strongly condemned the Israeli military operation in the OPT, stating that this had caused grave
violations of the human rights of Palestinian civilians. It accused Israel of collective punishment of the Palestinian

people and called on the international community to act.

Tenth Special Session of the UN Human Rights Council

On 23 February 2009, India voted in favour of a resolution on the impact of the global economic and financial crisis
on the universal realisation and effective enjoyment of human rights. The resolution expressed deep concern at the
effect of the economic and financial crisis on human rights and called for increased participation by developing

countries in international decision-making.

Tenth Session of the UN Human Rights Council

On 10 March 2009, during an interactive dialogue on the report of the Special Rapporteur on the right to food,
India commented that recipient States should be held to account regarding food aid, as each State bears the
primary responsibility to guarantee the right to food to its people. India also referred to the need to support

agriculture in developing countries.

On 26 March 2009, India abstained from voting on a resolution expressing serious concern over the human rights

situation in DPRK and extending the mandate of the Special Rapporteur on DPRK for a further year.
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On 26 March 2009, India voted in favour of a resolution on the use of mercenaries as a means of violating human

rights and impeding the exercise of the rights of people to self-determination.

On 26 March 2009, India voted in favour of a resolution on human rights in the occupied Syrian Golan, which
expressed deep concern for the suffering of the Syrian civilian population and referred to the systematic and

continuous violations of fundamental and human rights by Israel.

On 26 March 2009, India voted in favour of a resolution on Israeli settlements in the OPT, including East

Jerusalem, and the occupied Syrian Golan. The resolution strongly condemned the Israeli announcement that it
would build further settlements in the OPT.

On 26 March 2009, India voted in favour of a resolution on the human rights violations emanating from the Israeli

military attacks and operations in the OPT.

On 26 March 2009, India voted in favour of a resolution on the follow-up to Council Resolution S-9/1 on the
grave violations of human rights in the OPT, particularly due to the then recent Israeli military attacks against
the occupied Gaza Strip. The resolution regretted that Resolution S-9/1 had not been fully implemented yet and

demanded that Israel cooperate with the international community.

On 26 March 2009, India abstained from voting on a resolution on combating defamation of religions. India

condemned defamation of religions but had reservations about the focus on Islam over other religions.

On 26 March 2009, India voted in favour of a resolution calling for better geographic representation and gender
balance in the staff of the OHCHR.

On 26 March 2009, India stated that the Advisory Committee should only make recommendations in response

to specific requests from the Council.

On 27 March 2009, in an interactive dialogue on the report of the Special Rapporteur on the human rights
situation in Myanmar, India emphasised the positive developments made by the Myanmar government. It later
dissociated itself from the vote on the resolution on the situation of human rights in Myanmar, which it criticised

both for its timing and content.

On 27 March 2009, India voted in favour of a resolution on the elaboration of complementary standards to the

International Convention on the Elimination of All Forms of Racial Discrimination.

On 27 March 2009, India voted against a decision on the publication of reports completed by the Sub-Commission
on the Promotion and Protection of Human Rights. The resolution provided for all reports by the Sub-Commission
that had previously been mandated by the Commission on Human Rights and submitted to the OHCHR, to
be published as UN documents. India called for a vote on the resolution on the basis that there had been no

opportunity to discuss it.
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On 27 March 2009, India abstained from voting on a resolution on torture and the role and responsibility of medical
and other health personnel. In an additional vote, India abstained from voting on the inclusion of a paragraph in
the resolution which took note of the report of the Special Rapporteur on torture. On 10 March 2009, the Special
Rapporteur on torture presented his report in which he considered whether the death penalty amounted to cruel,
inhuman or degrading treatment or punishment. Several States accused the Special Rapporteur of going beyond
his mandate and noted that there was no international consensus on the status of the death penalty as a breach of

human rights.

On 27 March 2009, India voted in favour of a resolution on discrimination based on religion or belief and its
impact on the enjoyment of economic, social and cultural rights. The resolution was introduced by the EU. The
Czech Republic, on behalf of the EU, explained that the resolution was in response to the report of the Special
Rapporteur on freedom of expression and that this was an important, sensitive issue. The resolution was criticised

by some other States for failing to adequately address contemporary forms of religious discrimination.

During the Tenth Session, two draft resolutions on the human rights situation in DRC were tabled, one by the
EU and the other by the African Group. The resolution drafted by the EU expressed serious concerns regarding
the human rights situation there, while the draft tabled by the African Group was less critical of the issue and
called on OHCHR to enhance its technical assistance activities in the country. Following the adoption of the
African Groups resolution by vote, the EU proposed amendments to the resolution reflecting serious concerns.
India voted in favour of the original resolution drafted by the African Group and voted against the amendments
proposed by the EU.

Eleventh Special Session of the UN Human Rights Council

On 26 May 2009, India criticised calls for a special session on the human rights situation in Sri Lanka.

On 27 May 2009, India voted in favour of a resolution on assistance to Sri Lanka in the promotion and protection
of human rights. Before the vote, Germany, on behalf of the EU, proposed oral amendments to the draft resolution,
as it made no mention of the need to conduct investigations into alleged violations of international human rights
law or the need to prosecute perpetrators. Cuba, on behalf of a number of countries, requested that no action be

taken on Germany's proposed oral amendments. The request was put to a vote and India voted in favour of it.

Eleventh Session of the UN Human Rights Council

On 2 June 2009, India emphasised the importance of the mandate of the Special Representative of the Secretary-
General on business and human rights. India stated that non-state actors, especially those in the business sector,

also had human rights responsibilities.

On 3 June 2009, India expressed support for the mandate of the Special Representative on freedom of expression but

expressed regret at the lack of fresh, concrete ideas on the topics focused on in his report.

On 3 June 2009, in response to the report of the Special Rapporteur on health, India asserted that governments have

a duty to ensure availability and affordability of medicines for life-threatening diseases.
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On 3 June 2009, India requested the Special Rapporteur on extrajudicial killings to explain why he had not met
Taliban representatives during his country visit to Afghanistan while he had met representatives of the Liberation
Tigers of Tamil Eelam in Sri Lanka. India asked the Special Rapporteur to elaborate on which “various actors” had

reservations about him doing so.

On 4 June 2009, in response to the High Commissioner’s call for an independent inquiry into the human rights
situation in Sri Lanka, India suggested that the High Commissioner should adhere to the outcome of the special
session, be sensitive to concerns already expressed, and not adopt a position on contested proposals or controversial
issues or ideas that weren't accepted in the outcome of the Special Session. India stated that the independence of

the High Commissioner could not be presumed to exceed that of the United Nations Secretary-General.

On 12 June 2009, during a discussion on the functions and modalities for future panel discussions, India referred

to the need to have representatives from developing countries on the panels.

On 16 June 2009, India rejected the Special Rapporteur on racism’s reference to caste-based discrimination as a
form of racial discrimination. The Special Rapporteur responded by referring to General Recommendation 24 of
the Committee on the Elimination of Racial Discrimination, reaffirming that caste-based discrimination is a form

of racial discrimination, and therefore, in his opinion, it was clearly within his mandate.

On 17 June 2009, India abstained on a resolution for the promotion of the right of peoples to peace. The resolution
recognised States’ obligations to improve the protection of human rights by ensuring peace. Germany, on behalf
of the EU, stated that while it recognised some of the principles set out in the resolution, the issues set out in the
draft were more comprehensively dealt with in other fora. Furthermore, Germany, on behalf of the EU, noted that

the resolution dealt with relations between States, not relations between States and their citizens.

On 17 June 2009, India voted in favour of a resolution on the effects of foreign debt and other related international
financial obligations of States on the full enjoyment of all human rights, particularly economic, social and

cultural rights.

On 18 June 2009, India expressed disappointment over the recommendation of a candidate for the Working
Group on people of African descent. India stated that given that the candidate was already a member of ICERD
(though he had stated his intention to resign) his appointment would constitute a breach of Resolution 5/1, which
prohibited cumulating several human rights mandates. India asserted that if the Council approved the nomination,

India would dissociate itself from the consensus.

On 18 June 2009, Egypt, on behalf of the African Group, and the Czech Republic, on behalf of the EU, introduced
competing draft resolutions on the mandate on Sudan. The draft proposed by the African Group did not renew
the mandate of the Special Rapporteur or create a mandate for any international monitoring. It referred positively
to the efforts of the government. The EU resolution replaced the mandate of the Special Rapporteur with that of
an Independent Expert with some monitoring and reporting functions. The EU later accepted the African Group’s
draft but with proposed amendments providing for the mandate of an Independent Expert. India abstained from

voting on these amendments, and after they were accepted, abstained from voting on the entire text as amended.
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Twelfth Session of the UN Human Rights Council

On 14 September 2009, India criticised the High Commissioner for not having a more robust, comprehensive,
clear and detailed vision of how to take the work of OHCHR forward. India felt it would be useful for the High

Commissioner’s periodic updates to include her perspectives on agenda issues.
On 1 October 2009, India voted in favour of a resolution on human rights and international solidarity.
On 2 October 2009, India voted in favour of a resolution on human rights and unilateral coercive force.

On 2 October 2009, India voted in favour of a decision on the effect of foreign debt on the enjoyment of

human rights.

On 2 October 2009, India opposed the adoption of a draft resolution on Aung San Sui Kyi and other political

prisoners in Myanmar. The resolution was adopted without a vote.
On 2 October 2009, India voted in favour of a resolution on the right to development.

On 2 October 2009, India voted in favour of a resolution on promoting human rights and fundamental freedoms

through a better understanding of traditional values of humankind.

Twelfth Special Session of the UN Human Rights Council
On 16 October 2009, India commented that there were flaws in Goldstone’s Report on the UN Fact-Finding

Mission on the Gaza conflict.

On 16 October 2009, India voted in favour of a resolution that focused on continuing violations of human rights by
Israel in the OPT, and in particular in East Jerusalem. It endorsed the recommendations set out in the reports of the
Fact-Finding Mission to Gaza led by Justice Goldstone and by the High Commissioner for Human Rights, and

called for their implementation.

Thirteenth Session of the UN Human Rights Council
On 4 March 2010, India appreciated the statement in a report by the High Commissioner that the food and global

economic and financial crises were the most serious human rights issues of 2009. However, India stated that it
had wanted those challenges to be addressed in more depth in the report. India praised the work of the Council's
Special Procedures mandate holders and urged the High Commissioner to provide more information about the

composition of the staff of her office and plans to increase work on gender equality and women’s rights.
On 5 March 2010, India expressed gratitude for the report of the High Commissioner on the composition of the

staff in her office but remained concerned about the lack of specific targets and deadlines to reduce the imbalance

in the geographic distribution of staff.
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On 5 March 2010, India took note of the report of the Special Rapporteur on adequate housing and mentioned
that evictions carried out by India in the context of “mega events” were only undertaken in line with the law on

illegal inhabitations of land.

On 9 March 2010, India noted its reservation concerning the comment made by the Working Group on enforced
disappearances, that enforced disappearances represented a crime against humanity. India also noted that the
Rome Declaration did not enjoy universal acceptance and therefore the new norms enunciated within it could not

be taken as evidence of customary international law.

On 10 March 2010, India stated that it attached significant importance to the protection and promotion of the

rights of the child.

On 11 March 2010, India stated that it appreciated the work of the Special Rapporteur on freedom of religion or

belief, and took note of the early warning signs of discrimination that she had listed in her report.

On 17 March 2010, India expressed serious concern that Cyprus had not attended the adoption of the report of
its Universal Periodic Review. It further stated that the Council should have taken more responsibility to ensure

Cyprus’ presence, perhaps by allowing more time for consultations before the adoption of the report.

On 18 March 2010, India stated that it was greatly encouraged by Bhutan’s acceptance of most of the

recommendations made during its Universal Periodic Review.

On 19 March 2010, during the General Debate on the Universal Periodic Review, India said that the UPR was
one of the Council’s most important mechanisms. While India commended all States and the OHCHR for the

success of the UPR, it said that the issue of determining the speaker’s list must be resolved expeditiously.

On 24 March 2010, India commended Nepal’s progress in promoting and protecting human rights. It agreed with
a report by the High Commissioner on Technical Assistance to Nepal. Turning to Afghanistan, India regretted
the human rights situation in Afghanistan and it further encouraged the international community to stand firm in

the face of religious fundamentalism.

On 24 March 2010, India voted in favour of a resolution on the composition of the OHCHR that asked for the

implementation of measures to ensure a better representation of geographic diversity among its staff.

On 24 March 2010, India voted in favour of a resolution on human rights in the occupied Syrian Golan. The

resolution strongly condemned the occupation of Syrian Golan by Israel.

On 24 March 2010, India voted in favour of a resolution on the right of the Palestinian people to self-determination.
The resolution emphasised the value of self-determination and supported Palestine and Israel in their process
towards peace and security. It encouraged the international community to aid the Palestinians in their right to

self-determination.
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On 24 March 2010, India voted in favour of a resolution on Israeli settlements in the OPT, including East
Jerusalem, and the occupied Syrian Golan. The resolution asked the Government of Israel to reverse controversial
announcements about new settlements and to respect legal obligations concerning access to food and supplies, the

halting of impunity, the prevention of violence, etc.

On 24 March 2010, India voted in favour of a resolution on grave human rights violations by Israel in the OPT,
including East Jerusalem. The resolution strongly condemned the military attacks and operations in the OPT, which
it said caused grave violations of human rights. It asked for the end of the occupation and for the establishment of

an independent sovereign state through a peace process.

On 25 March 2010, India voted in favour of a resolution on the follow-up to the report of the United Nations
Independent International Fact-Finding Mission on the Gaza Conflict. The resolution asked for independent and
credible investigations regarding the violations of international humanitarian and international human rights law

during the Gaza Conlflict.

On 25 March 2010, India abstained from voting on a resolution on the situation of human rights in DPRK. The
resolution asked for the mandate of the Special Rapporteur on DPRK to be extended and for the government's
participation in addressing human rights violations. India, speaking in an explanation of its vote, before the vote,
expressed its concerns over the abduction of nationals of one country by another and shared its sympathy with

victims families.

On 25 March 2010, India abstained from voting on a resolution on combating defamation of religions. The
resolution urged the international community to promote a culture of tolerance and peace, especially concerning

the wrongtul association of Islam wi uman rights violations and terrorism.
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On 26 March 2010, speaking in an explanation of its vote, before voting, India said it would dissociate itself from
the adoption of a resolution on the situation of human rights in Myanmar, as constructive engagement with the

international community would be more productive than the imposition of sanctions.

On 26 March 2010, speaking after the approval of a list of members for the Advisory Committee and candidates
for the Special Procedure mandate holders, India stood by the need to follow the letter and spirit of the institution-
building package with regard to the appointment of the Special Procedures.

2. Pledge

2.1 Election to the Council

India was one of the 18 Asian candidates who contested the May 2006 election to the Council. Thirteen seats
were reserved for Asian States and India came first among Asian candidates with 173 votes. India was elected to

4 one-year term.
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In May 2007, India sought re-election. Four seats were vacant for Asian candidates and India once again came

first in vote tallies and was re-elected with 185 votes.

2.2 Pledge Made

India made nearly identical pre-election pledges in 2006 and 2007. In each pre-election pledge document, before
outlining its pledges, India described its National Human Rights Commission as a powerful independent body
and stated that the “free and independent” media played a crucial role in monitoring and promoting respect for
human rights. Among its many pledges, India committed to stand by its national mechanisms and procedures to
promote the human rights of all its citizens. It also pledged to foster a culture of transparency, accountability and
openness in the functioning of the government, as provided for in India’s Right to Information Act. India further
promised to encourage civil society efforts to promote human rights and to eliminate discrimination and violence
against women through legislation and effective implementation of existing policies. India further pledged to
support and strengthen the Council, including the Special Procedures and UPR mechanisms. Finally, India

pledged that the promotion and protection of human rights was ingrained in its domestic and foreign policy.

3. Compliance

3.1 Human Rights During the Reporting Period

Indian police forces were criticised during the reporting period for numerous abuses, ranging from incompetence
to murder. A 2006 Supreme Court decision outlined six directives that were intended to initiate the reform of
police services which every Indian state was required to comply with by 2007. However, most of the states had
not yet complied with the directives by the end of the reporting period in 2010. A number of states implemented
diluted directives with altered objectives. Thirteen states passed new police legislation to replace the 1861 Police
Act, but many of these new laws significantly increased police powers, reduced accountability and entrenched the
capacity for political interference in policing matters. Groups that had in the past demanded reform of existing
police laws found themselves, during the reporting period, reduced to advocating for the 1861 Act to be retained

in many states, for fear that the new legislation would amount to a step backwards.

One of the Supreme Court directives required each state to set up a Police Complaints Authority to look into
and examine public complaints against the police. CHRI recently released reports on the Police Complaints
Authorities in Goa and Uttarakhand, as well as an annual report on the working of the Complaints Authorities.”!
CHRI's report on Goa's Police Complaints Authorities included allegations that complainants were threatened
by the police that they would be killed by fake encounters for lodging complaints. In an August 2009 report, an
international human rights organisation concluded that the Indian police were undermining India’s democracy.
According to the report, Indian police were found to discriminate on the basis of caste and socio-economic
status, to consider themselves to be above the law, to detain suspects illegally, to torture suspects and to carry out
extrajudicial killings in custody with impunity.*®

A major report published in August 2008 on the 50-year anniversary of the passing of the Armed Forces Special
Powers Act (AFSPA), called for the law to be repealed. According to the report, AFSPA grants the military wide
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powers to shoot-to-kill, and destroy property in so-called “disturbed areas”. It also protects military personnel
responsible for serious crimes from prosecution, creating a pervasive culture of impunity.””® At the end of the
reporting period, equivalent AFSPA legislation was in force in the States of Arunachal Pradesh, Assam, Manipur,
Meghalaya, Mizoram, Nagaland and Tripura.®**

Several bills tabled during the reporting period were the subject of controversy. The Prevention of Torture Bill,
which was proposed in 2008, was passed by the Lok Sabha (Lower House of Parliament) and was due for debate
in the Rajya Sabha (Upper House) by the end of the reporting period. The Bill's statement of objects and reasons
indicated that it was intended to bring India in line with CAT *** However, the Bill, in the form passed by the Lok
Sabha, was criticised for diluting the standards set out in CAT, entirely neglecting domestic human rights and
jurisprudential standards, and actually protecting public servants more than victims of torture.”® Furthermore,
by the end of the reporting period, India had not extended an invitation to the UN’s Special Rapporteur on
torture, despite the fact that a request by the Special Rapporteur was pending since 1993.%7 The effect of the
lack of legislative action on torture was apparent in the large number of cases of alleged torture by the police
services. Torture in police custody was described in a report by the Asian Centre for Human Rights (ACHR) as a
“widespread and systematic practice”. The same report listed dozens of alleged cases of police beatings and torture
in custody (many of which resulted in death), several cases of female detainees being subjected to serious sexual

assault by police officers, and a number of cases in which minors were the victims of torture.?*®

The Indian city of Mumbai suffered a major terrorist attack in November 2008. A small group of gunmen, armed
with explosives, grenades and assault rifles, attacked a railway station, two hotels, a hospital, a Jewish centre and
other sites in Mumbai over the course of three days. In the attack, 257 people were killed and hundreds more
injured. Indian security forces killed nine of the ten gunmen, who were reportedly acting on behalf of a Pakistani

militant group called Lashkar-e-Taiba.*® The tenth gunman was apprehended, and in May 2010, was sentenced
to death.?®®

Human rights organisations urged the Indian government to show restraint in its response to the attacks, but
according to some human rights groups, the advice went unheeded. In mid-December 2008, the Indian legislature
passed new amendments to the Unlawful Activities (Prevention) Act, 1967 (UAPA) and tabled a bill which
would create a new government agency called the National Investigation Agency (NIA). The Delhi-based Human
Rights Law Network (HRLN) stated that the amendments to UAPA effectively brought back the Prevention of
Terrorism Act (POTA), 2002, which was widely criticised for its discriminatory application and wide purview
before it was repealed in 2004. The 2008 amendments to UAPA contained controversial provisions ranging from
a “vague” definition of “acts of terrorism”, which borrowed heavily from POTA, to an extension on the limits for
which suspected terrorists could be detained "' The NIA Act was criticised for allowing the establishment of special

courts and in-camera trials, without providing for any clear limits on when and why such a court could be legally

established.”? Taken together, the UAPA amendments and NIA Act were termed “draconian” by HRLN.?"?

Police, military and paramilitary forces fighting armed militant groups in the State of Manipur continued to be
given special powers and protection from prosecution by AFSPA, and had allegedly committed egregious abuses of
power. A report published in September 2008 said that killings of civilians by the army in Manipur were a result of
the powers conferred on the army by AFSPA and were partly responsible for fuelling the insurgency.”* In August
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2009, it was reported that an eleven-year-old girl whose parents were suspected of aiding armed opposition groups
was allegedly detained in police custody for five days in order to force the couple to turn themselves in.”** Of
the 96 cases of extrajudicial executions reported to the Indian National Human Rights Commission (NHRC)
by ACHR from 2004-2009, 50 were from Manipur.”’ In a well-documented case, a surrendered militant who
police first alleged was killed in a gunfight was later revealed in photographs to have been the victim of a clear,
well-documented extrajudicial killing. The publication of photographs which showed the killing sparked riots in
Imphal, the capital of Manipur, which was put under curfew. Police in the city were given shoot-at-sight orders.””’
In July 2009, a report released by an international human rights organisation cited allegations that the police in
Manipur had robbed civilians before killing them in fake encounters, labelling them militants, and leaving their
bodies in the morgue.?”® In February 2010, NHRC reprimanded the Government of Manipur for not reporting
111 police encounters, as it was required to do by the NHRC's revised guidelines on encounter killings released
in 2003.*"* Human rights activists alleged in June 2009 that AFSPA was partially to blame for the extremely high
number of alleged extrajudicial killings in Manipur, as it allowed police and security services to abuse their powers

under the guise of counter-insurgency operations.*”

The Indian State of Jammu and Kashmir includes territories that are the centre of along-running dispute between
India and Pakistan. The state experienced significant unrest during the reporting period, in the form of civilian
rioting and violence between militants and military and police personnel.?”! Large demonstrations followed by
police killings were commonplace. In June 2008, large-scale protests by Muslims erupted in Jammu and Kashmir,
following a controversial transfer of forested land to Hindus for a pilgrimage. The transfer was then revoked,
sparking Hindu protests and consequently Muslim counter-demonstrations, which continued through the
summer of 2008, resulting in 40 deaths by mid-August. Twenty demonstrators were allegedly killed in police
shootings on 11 and 12 August 2008.7** The next four days saw seven people shot as curfews and shoot-on-sight
orders were issued in response to escalating violence.”” Five separatist leaders in Kashmir were arrested during the
curfew. At least one of those leaders was reportedly charged under the Public Safety Act, which allows police to
detain a person for a period of up to two years.”” The Public Safety Act, along with the Armed Forces (Jammu
and Kashmir) Special Powers Act and the Jammu and Kashmir Disturbed Areas Act were all criticised for the
impunity they afforded the police and military forces operating in the state during the reporting period.”” A five-
week-long election took place in late 2008, during which there were numerous protests. At least one person was
killed and two injured when police fired into a crowd of stone-throwing demonstrators.””® In June 2009, members
of the Central Reserve Police Force were accused of raping and murdering two young women, triggering massive
riots that left one person dead and 150 injured. The accusations were, however, dismissed by the findings of the

Central Bureau of Investigation.””

Adivasis (indigenous people) residing in Central and Eastern India were the victims of human rights abuses
perpetrated by security forces, business interests and armed non-state actors during the reporting period. Police
and paramilitaries came under attack during the reporting period by Naxalites (Maoists) operating in Chhattisgarh,
Orissa and Bihar. Adivasis reportedly bore the brunt of counter-insurgency operations by government forces, as
they were consistently accused of being Naxalites or Naxalite sympathisers. In June 2009, Adivasi protestors
blockaded major roads in the State of West Bengal to protest against police violence.””® In October 2009, residents
of Gompad village in the State of Chhattisgarh alleged that police and security forces had massacred nine Adivasis
in Gompad; just one example of the type of violence perpetrated against those thought to be Naxalite sympathisers.
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A petition to the Supreme Court asking for an investigation into the massacre resulted in the detention of several
of the petitioners. The Solicitor-General for Chhattisgarh claimed that by detaining the petitioners, the state
government was protecting them. However, villagers and family members stated that the detainees were not

perceived to be police informants and that no threats had been issued against them.*”

In April 2010, the Working Group on Human Rights in India and the UN (WGHR) condemned the severe
repression of a group of Adivasis in the State of Orissa by police and a private militia. WGHR alleged that Adivasi
protestors, who have opposed the building of a Tata steel plant on their fertile lands since 2006, were surrounded
by police and private militia fighters and fired on with plastic bullets, pellets and live ammunition, seriously injuring
30-40 people.”® According to an Amnesty International report, only five of the injured protestors were allowed
to be taken to hospital.?®! The other injured were reportedly threatened with torture and prevented from leaving
to seek medical attention. Three people died, allegedly as a result of a lack of medical care, and other villagers who
attempted to leave the village were reportedly arrested and put in jail on false charges.””* A fact-finding team led by
a former member of the Orissa High Court documented accounts of burning of houses, looting of property and
killing of livestock by the police, as well as by private militias, who were reportedly allowed by the police to attack
protestors with live ammunition and were accused by protestors of defacing the grave sites of twelve Adivasis who
were killed in a police shooting in 2006.** May 2010 also saw clashes between police and protesters in the same

region, and at least one person died in an alleged police shooting.?*
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Orissa also witnessed major protests by Adivasi groups against the building of a bauxite mine and refinery by
British mining giant, Vedanta. Vedanta’s actions in pursuing the controversial project are covered in the UK
chapter of this report. A report released by India’s Ministry of Environment and Forests found that no study was
conducted by the Indian government on the effect that such mining operations would have on the Adivasis living
in Orissa, before granting Vedanta permission to operate there. Amnesty International alleged that the Ministry’s
findings revealed numerous human rights violations in the area proximate to the mine, including the disruption of
the habitat and way of life of this “Primitive Tribal Group”, as well as violations of the rights to water, a healthy

environment and health as a result of Vedanta's operations.”

Discrimination based on caste is prohibited by the Indian Constitution, yet it remains a part of everyday
life, most often to the disadvantage of those at the lower end of the caste system — the Dalits. In a January
2010 interview, India’s then Chief Justice K.G. Balakrishnan, a Dalit himself, told reporters that despite his
ascendancy to the highest judicial post in India, caste prejudices remained across the country. He suggested
that prejudices are actually on the increase, though they are beginning to take more sophisticated forms.**
At a session of the UN Human Rights Council, India vehemently opposed the publishing of a set of Draft
Principles and Guidelines for the Effective Elimination of Discrimination Based on Work and Descent, which
would have recognised discrimination based on the caste system as a “human rights abuse”.”” The draft was
published in September 2009 but it was not adopted by the end of the reporting period, despite support from

Nepal and civil society groups.?*®
During the reporting period, Dalits allegedly faced discrimination from both the public and the government. In

March 2010, Dalit rights organisations alleged that the Government of Delhi had diverted more than 90 per

cent of the funds meant for Dalits to other initiatives.”® A survey conducted in Gujarat showed that Dalits were
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the victims of over a hundred discriminatory practices in several different facets of life. According to the survey,
caste-based discrimination was evident in 50 per cent of government services, including schools and buses. The
founder of one of the organisations behind the study said that the level of continued discrimination is due to
the “failure of the state system, failure of the judiciary and administration. The policies of the government, its
programmes and policies seem to strengthen seclusion.””*® Violence against Dalits continued to be commonplace
during the reporting period. In November 2008, a 15-year-old Dalit boy was beaten, paraded around his village
and thrown on to the train tracks where he was killed, reportedly because he had sent a love letter to a girl of
a higher caste**' In February 2010, it was reported by ActionAid that Dalits in Orissa were expected to wash
clothes for the upper castes without payment, in what amounted to bonded labour, and were often tortured or
otherwise abused if they refused.** In April 2010, a disabled Dalit teenager and her elderly father were killed and
18 Dalit-owned businesses and homes destroyed in an arson attack. The attack was reportedly intended to target
Dalit wealth*** A press release from the National Campaign on Dalit Human Rights indicated that the state
government was “casual” about the attack and that only after protests, was it compelled to offer compensation and
charge suspects.*** The Chief Minister of the State of Uttar Pradesh, Mayawati Kumari, is the only female Dalit
chief minister in India’s history, yet attacks against Dalits have reportedly increased under her tenure. An ACHR
report cited an increase from 6,628 reported attacks on Dalits in Uttar Pradesh in 2007 to 6,942 in 2008, a 4.74
per cent increase. The report qualified these figures by noting that, under Mayawati’s rule, Dalits were more
willing to lodge complaints. However, it also suggested that increased reporting has brought about more attacks

in the name of retribution against Dalits who attempt to enforce their rights.***

Several Indians who sought to use India’s Right to Information Act during the reporting period, came under
attack by security forces and unknown criminal elements, assumed to be linked to malefactors, including
businessmen or politicians, keen on ensuring that corrupt practices were not exposed or blocked. In September
20009, it was reported that India’s Chief Information Commissioner revealed that there had been an increase
in the number of cases of murdered RTT activists who used RTT to make local councils and state and central
governments more accountable.*** A Commissioner with the Central Information Commission, India’s highest
authority for RTT applications, attributed the violence to the lack of appreciation for the rule of law amongst
some of India’s most powerful people.?*” For example, an RTT activist named Dattatray Patil was hacked to
death in May 2010, after exposing a corruption scandal which saw the removal of two high-level police officers
in Pune.”® A proposed bill to protect whistleblowers had not yet been submitted for debate in parliament at the

end of the reporting period.

Cases of Human Rights Defenders (HRDs) being subjected to arbitrary detention, harassment and activism-
related murder were recorded in Manipur, Orissa, Madhya Pradesh, Chhattisgarh, West Bengal and Jammu and
Kashmir.?* In a highly publicised case, Dr Binayak Sen was imprisoned in Chhattisgarh before the beginning
of the reporting period and was finally released on bail in May 2009 after a Supreme Court decision. Dr Sen,
a paediatrician and longtime human rights defender, active amongst the tribal population in Chhattisgarh, was
arrested in 2007 under the Chhattisgarh Special Public Safety Act, 2005 and the Unlawful Activities (Prevention)
Act on charges that he was acting as a courier for an imprisoned Naxalite leader.”®® A member of a human rights
organisation described Dr Sen’s imprisonment as a “glaring example of how the Indian authorities misuse security

legislation to target activists.”*!
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The backlog of court cases in India’s judicial system did not improve since the previous edition of Easier Said than
Done was published. In August 2009, it was reported that Indian Prime Minister, Manmohan Singh, urged the
country’s judiciary to address the massive backlog of pending cases, which he said was the largest in the world.
The backlog was blamed on a lack of judges and the continued usage of archaic laws.?** In March 2010, a High
Court Judge from the State of Andhra Pradesh said that there were 31.28 million pending cases in India’s courts
and that it would take up to 320 years to clear the backlog.*®® Death sentences were still handed down up to the
end of the reporting period, although an international human rights organisation reported in March 2003 that

India had not executed anyone for five years.”*

Frequent communal violence remained an issue in India during the reporting period. In late August 2008, riots
broke out after the murder of a prominent Hindu spiritual leader in the eastern state of Orissa.”® Hindus and
Christians clashed in violence that left over 50 people dead and hundreds of churches destroyed.”*® By October
2008, 20,000 people affected by the violence were forced to flee to the shelter of 25 government-established relief

camps.”’

In the weeks following the major outbursts of violence, the NHRC was criticised for not investigating
the events.”® Violence also broke out in Assam in October 2008 between the indigenous Bodo people and Muslim
settlers, which reportedly resulted in at least 25 deaths, of which 14 were at the hands of the police.?® In July
2009, at least three people died in fighting between Muslims and Hindus in the southern state of Karnataka after

the carcass of a pig was thrown into a mosque.*®

Though legislation existed to protect women from violence and discrimination, minimal access to justice ensured
that women in India continued to be subjected to both. The reporting period was also punctuated by incidents
of violence against (usually young) women who were considered to act in “un-Indian” ways. A leading feminist
reportedly attributed the phenomenon to the fact that more young Indian women were working in cities and
claiming their share of the public space, which has made some Indian men uncomfortable.*' For example, in
February 2009, female college students were attacked by a mob of men belonging to a radical Hindu organisation
for drinking alcohol and dancing with men at a bar. The group reportedly had no problem with men being allowed
to drink at bars.”? In 2008, the National Crime Records Bureau (NCRB) published statistics which showed that
violence against women is the fastest growing crime in India.?® In 2008, it was reported that two women were

raped in India every hour.**

In 2009, the number of rapes in India increased.” A study released in October
2009, showed that working women in India were more likely to be victims of domestic violence than those who
do not earn an income.” In December 2009, policemen in Gujarat were reportedly accused of assaulting eight
Muslim women who were arrested after allegedly being involved in the illegal slaughter of a cow (an animal that
is considered sacred by many Hindus). A media report quoted a representative of the National Commission for
Women as saying that the State Government of Gujarat was not taking the issue seriously or pursuing a case

against the accused police officers.””’

Late in the reporting period, the upper house of the Indian legislature passed a bill which would see 33 per cent
of seats in the national and state legislatures allocated to women. At the conclusion of the reporting period the
bill had not yet been passed by the lower chamber of the legislature and there were complaints from Muslim and
Dalit groups that there were no provisions within the bill to ensure that their communities would be represented

among that 33 per cent.”®®
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Journalists in India were subjected to numerous acts of violence and intimidation, especially those reporting on
the conflicts in Kashmir, Central India, and the North-east. In Kashmir in August 2008, journalists reporting
on riots which broke out early in the month experienced levels of harassment and violence not seen in India for
decades. According to one report, a journalist was allegedly killed by the police, several were beaten, television
stations were censored and the curfew in the region made publishing newspapers difficult.®® Incidents of
violence and intimidation directed at journalists in Kashmir were also reported by organisations working on
media freedom in August 2009,%° January 2010%”" and April 2010.”7? Journalists working in the north-east of
India were also targeted. The murders of journalists in Assam and Manipur were reported in November 2008
and the murder of another journalist in Assam was reported in March 2009.”® A journalist from Bihar who
had reported on counterfeit merchandise and stolen goods being trafficked was shot dead in November 2008.7*
West Bengal saw assaults on journalists covering elections and an offensive on a Maoist-held town in May and
June 2009 respectively.”? In February 2010, an international media organisation recorded thirteen attacks on
journalists countrywide during that month alone.”® Beyond intimidation, harassment and murder, there were
reports that foreign journalists who were critical of India were denied visas. In November 2008, two Swedish
journalists who had reported on social problems in India were denied visas to enter India.*”” Similarly, a German
journalist working for the newspaper Der Spiegel was denied a visa because his reporting was viewed as “overly

critical and biased”.?”®

India did not promote adherence to international human rights obligations in its relations with its southern
neighbour, Sri Lanka. Though Indian Prime Minister, Manmohan Singh, called for the Sri Lankan government
to respect the human rights of ethnic Tamils in its war against the Liberation Tigers of Tamil Eelam (LTTE),
during the final offensive of that war, India stood by, while thousands of civilians were allegedly killed.””* India
was also partially responsible for a successful attempt at the UN Human Rights Council to block a resolution

condemning the Sri Lankan government for the civilian deaths that resulted from the final stage of its offence

against the LT TE.*

An international database of housing rights violations recorded 45 cases of forced eviction, 31 of demolition/
destruction, 28 of dispossession and three cases of privatisation of public goods and services during the reporting
period.”®! The capital city of New Delhi was to hold the Commonwealth Games in October 2010, four months
after the end of the reporting period. It was already reported in October 2009 that up to 400,000 people in three
large slum clusters were relocated from 2004 onwards. An urban planner doing research on the Commonwealth
Games, noted that such high levels of evictions had not been seen since the Emergency, referring to the 21-month

period in the 1970s when fundamental constitutional rights were suspended.?”

India continued to struggle against extreme poverty during the reporting period. In August 2009, a report released
by a government committee revealed that at least 38 per cent of Indians lived in situations of “extreme poverty”.
Extreme poverty was defined on the basis of a person’s ability to buy 2,100 calories of food per day in urban
areas and 2,400 calories in rural areas. The publishing of poverty figures is controversial in India and the report’s
findings are partially disputed by other studies which claim that anywhere from 27 per cent to 70 per cent of
India’s population lived in poverty or are poor.”®* A study by an Indian campaign group in July 2009 found that
200 million Indians did not get enough to eat; a figure which the study reportedly says puts India’s hungry at

a higher figure than all of Sub-Saharan Africa combined.”®* The reporting period also saw India receive serious
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warnings from UNICEEF on its deplorable record in relation to child mortality and from Human Rights Watch

on the unnecessarily high rates of maternal mortality.?®®

The National Human Rights Commission of India was criticised after the reporting period for being “increasingly
ineffective in protecting and promoting human rights”. The Commission reportedly had a constantly increasing

load of over 100,000 cases and saw no corresponding increase in funding from the government.”*

3.2 Compliance with the Pledge

India made a commitment in its pre-election pledge to stand by its national mechanisms and procedures to
promote the human rights of all its citizens. Despite this, police and security services functioned with impunity
throughout the reporting period, shielded by draconian laws dealing with terrorism and militancy. India’s police
services showed minimal signs of reform by the end of the reporting period. Moreover, in certain troubled parts
of the country there were allegations that security forces were involved in torture, extrajudicial killings and rape.
Certain underdeveloped parts of the country saw their natural wealth exploited by foreign corporations, and
indigenous populations who resisted encroachment on their land were at times violently repressed by the police
and private militias. Human rights defenders also suffered harassment, incarceration and death, while communal
violence left many suffering. Extreme poverty, hunger, and high child mortality rates continued to plague vast
sections of India’s population. Caste-based discrimination remains a problem. Death sentences were still handed

out throughout the reporting period.

High-levels of domestic and sexual violence and discrimination based on gender belied India’s pledge to eliminate

discrimination and violence against women through legislation and effective implementation of existing policies.

India’s pledge to foster a culture of transparency, accountability and openness in the functioning of the government,
as provided in its Right to Information Act, was blemished by reports that the users of the Act were being killed
or attacked with increasing frequency. India’s description in its pledge of its free and independent media — which
it said played a crucial role in monitoring and promoting respect for human rights — was likewise tarnished by
reports of journalists being intimidated, harassed and even killed. The National Human Rights Commission
of India was described as a powerful, independent body in India’s pledge, but it was judged to be increasingly

ineffective and lacked sufficient funds.

In spite of its pledge to support and strengthen the Council and Special Procedures mechanisms, India sought
to restrict Special Procedures by calling for stricter adherence to the Code of Conduct. It especially resisted new
initiatives proposed by the Advisory Committee. India also strongly opposed the efforts by the Office of the High
Commissioner for Human Rights to 1) call for independent inquiry on the human rights situation in Sri Lanka
and 2) provide assistance to countries for transitional justice. Additionally, India worked against the efforts of the

Working Group on enforced disappearances to assert that enforced disappearances are crimes against humanity.
On country-specific situations before the Council, India’s stance was negative. While it abstained on resolutions

on DPRK, it supported weak ones on Sudan and DRC. While voting on resolutions on Myanmar and Sri Lanka,

India attempted to shield the two countries from international scrutiny.
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On thematic resolutions at the Council, India generally followed allied voting blocs. It voted in favour of

resolutions on a democratic equitable international order, human rights and international solidarity, unilateral

coercive measures, complementary standards to ICERD, foreign debt, the effect of the global financial crisis, and

torture and the role and responsibility of medical and other health personnel.

Notably, India abstained from voting on resolutions on the right of peoples to peace, and on the defamation

of religions. On the latter, it condemned defamation of religions but stated that it had reservations about the

resolution’s particular focus on Islam.
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Malaysia




1. Background

1.1. Context
After the end of the Second World War and Japanese Occupation, Malaysia became one of the first Cold War

battlegrounds. Between 1948 and 1960, as it moved towards independence, Malaysia largely remained under
colonial emergency laws, with British and Commonwealth troops on the ground engaged in counter-insurgency
operations against Malaysian communist groups. Malaysia achieved independence in 1957 as the Federation of
Malaya. In 1963, three former British colonies, Sabah, Sarawak and Singapore, joined the federation. In 1965,
Singapore withdrew and became a separate country, creating Malaysia as it is today, with thirteen states in a

federal structure.

Malaysia haslongbeen a multi-ethnic country with a Malay majority and a minority of Chinese, Indians, indigenous
peoples and other groups. After race riots in 1969, the government began a policy of positive discrimination
towards the majority Malays. This context continues to inform the relationships between Malaysia’s different
ethnic groups today. Malaysia experienced rapid economic growth during the late 1980s and early 1990s and

remains a strong economy, despite the 1997 South East Asian economic crisis.

Malaysia decided not to seek re-election to the Council when its initial three-year term expired in June 2009,
therefore this country section only covers Malaysia's performance in the Council till June 2009. However, the
section on “Human Rights During the Reporting Period” is current to May 2010 as are the sections on “UN
Treaties” and “UN Reporting History”.

1.2 UN Treaties

Malaysia is a party to the Convention on the Elimination of All Forms of Discrimination Against Women
(CEDAW), the Convention on the Rights of the Child (CRC) and the Convention on the Rights of Persons
with Disabilities (CPD).

Malaysia is not a party to the International Covenant on Civil and Political Rights (ICCPR), the International
Covenant on Economic, Social and Cultural Rights (ICESCR), the Convention on the Elimination of All
Forms of Racial Discrimination (ICERD), the Convention for the Protection of All Persons from Enforced
Disappearance (CED), the Convention Against Torture (CAT) or the Convention on the Protection of the
Rights of All Migrants Workers (CMW). Malaysia has not signed the Optional Protocol to CEDAW, the
Optional Protocol to the CRD or the two Optional Protocols to CRC.

1.3 UN Reporting History
Malaysia has fulfilled its reporting requirements under CRC. Under CEDAW, Malaysia has completed two

rounds of reporting, but one report is overdue since 2008.

Malaysia has not extended an open invitation to the UN Human Rights Council’s Special Procedures.
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1.4 UN Voting Patterns and Performance at the Council

Eighth Session of the UN Human Rights Council

On 6 June 2008, Malaysia dissociated itself from a resolution on the human rights situation in Myanmar which it

viewed as too strong.

On 18 June 2008, Malaysia criticised a resolution on the human rights situation in Myanmar for failing to recognise

the positive developments in the country.

On 18 June 2008, Malaysia voted in favour of a resolution on the promotion of the right of peoples to peace.
Slovenia called for a vote on behalf of the EU, on the basis that the issues contained in the resolution were best
dealt with in other fora and that the resolution failed to state that the absence of peace did not justify breaches of

human rights.

On 18 June 2008, Malaysia voted in favour of a resolution on the promotion of a democratic and equitable
international order. The resolution rejected a unilateral approach in favour of a multilateral one when addressing
international issues. Slovenia called for a vote on behalf of the EU, on the basis that the resolution addressed issues
that were beyond the mandate of the Council. For example, it focused on relations between States rather than

relations between States and their citizens.

Ninth Session of the UN Human Rights Council

On 12 September 2008, Malaysia encouraged the Independent Expert on human rights and international
solidarity to continue drafting a declaration on international solidarity. Malaysia also encouraged the development

of action-oriented recommendations.
On 15 September 2008, Malaysia noted the positive developments made by Cambodia.

On 18 September 2008, in connection with the report of the High-Level Fact-Finding Mission to Beit Hanoun,
Malaysia condemned the collective punishment of the people of Palestine and expressed strong support for the

recommendations contained in the report.

On 24 September 2008, Malaysia voted in favour of a resolution on the follow-up to Resolution S-3/1 on the
Assault on Beit Hanoun. The resolution welcomed the report of the High-Level Fact-Finding Mission dispatched
to assess the situation in Beit Hanoun. It called for full implementation of all the recommendations made in the

report and expressed regret for the delay caused by Israel's non-cooperation.

On 24 September 2008, Malaysia voted in favour of a resolution on human rights and unilateral coercive measures.
The resolution requested States to stop using or implementing unilateral, coercive measures not in accordance with
international law, particularly those creating obstacles to trade relations between States. It also condemned the

use of unilateral coercive measures to assert political or economic pressures, especially on developing countries.

On 24 September 2008, Malaysia voted in favour of a resolution on human rights and international solidarity.
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The resolution emphasised the need for international cooperation to tackle human rights issues in a manner that
distributes costs and burdens fairly. France called for a vote on behalf of the EU, on the basis that international

solidarity was a moral principle not a human right defined in legal terms.

Ninth Special Session of the UN Human Rights Council

On 12 January 2009, Malaysia voted in favour of a resolution on the grave violations of human rights in the OPT.
The resolution strongly condemned the Israeli military operation in the OPT, stating that this had caused grave
violations of the human rights of Palestinian civilians. It accused Israel of collective punishment of the Palestinian

people and called on the international community to act.

Tenth Special Session of the UN Human Rights Council

On 23 February 2009, Malaysia voted in favour of a resolution on the impact of the global economic and financial
crisis on the universal realisation and effective enjoyment of human rights. The resolution expressed deep
concern at the effect of the economic and financial crisis on human rights and called for increased participation by

developing countries in international decision-making.

Tenth Session of the UN Human Rights Council

On 26 March 2009, Malaysia abstained from voting on a resolution expressing serious concern over the human
rights situation in DPRK and extending the mandate of the Special Rapporteur on DPRK for a further year.

Speaking in explanation of its vote, Malaysia reiterated its opposition to country-specific mandates.

On 17 March 2009, in an interactive dialogue on a report presented by the Special Rapporteur on the Human
Rights Situation in Myanmar, Malaysia focused on the positive developments made by the government. On
27 March 2009, following the adoption without a vote of the resolution on the situation of human rights in
Myanmar, Malaysia stated that it would have preferred a more balanced approach that reflected the positive

progress made.

On 26 March 2009, Malaysia voted in favour of a resolution on the use of mercenaries as a means of violating

human rights and impeding the exercise of the right of peoples to self-determination.

On 26 March 2009, Malaysia voted in favour of a resolution on human rights in the occupied Syrian Golan,
which expressed deep concern for the suffering of the Syrian civilian population and referred to the systematic

and continuous violations of fundamental and human rights by Israel.
On 26 March 2009, Malaysia voted in favour of a resolution on Israeli settlements in the OPT, including East
Jerusalem, and the occupied Syrian Golan. The resolution strongly condemned the Israeli announcement that it

would build further settlements in the OPT.

On 26 March 2009, Malaysia voted in favour of a resolution on the human rights violations emanating from the

Israeli military attacks and operations in the OPT.
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On 26 March, Malaysia voted in favour of a resolution on the follow-up to Council Resolution S-9/1 on the
grave violations of human rights in the OPT, particularly due to the then recent Israeli military attacks against
the Occupied Gaza Strip. The resolution regretted that Resolution S-9/1 had not been fully implemented yet

and demanded that Israel cooperate with the international community.
On 26 March 2009, Malaysia voted in favour of a resolution on combating defamation of religions.

On 26 March 2009, Malaysia voted in favour of a resolution calling for better geographic representation and
gender balance in the staff of the OHCHR.

On 27 March 2009, Malaysia voted in favour of a resolution on the elaboration of complementary standards to

the International Convention on the Elimination of All Forms of Racial Discrimination.

On 27 March 2009, Malaysia abstained from voting on a decision on the publication of reports completed by the
Sub-Commission on the Promotion and Protection of Human Rights. The decision provided for all reports by
the Sub-Commission that had previously been mandated by the Commission on Human Rights and submitted
to the OHCHR, to be published as UN documents. Malaysia made clear that it abstained because of the manner
in which the resolution was introduced by its sponsors rather than for lack of support for the work of the Sub-

Commission or the Advisory Committee, whose recommendation had led to the decision.

On 27 March 2009, Malaysia abstained from voting on a resolution on torture and the role and responsibility of
medical and other health personnel. In an additional vote, Malaysia voted against including a paragraph in the
resolution which took note of the report of the Special Rapporteur on torture. On 10 March 2009, the Special
Rapporteur on torture had presented his report in which he considered whether the death penalty amounted
to cruel, inhuman or degrading treatment or punishment. Several States had accused the Special Rapporteur of
going beyond his mandate and noted that there was no international consensus on the status of the death penalty

as a breach of human rights.

On 27 March 2009, Malaysia abstained from voting on a resolution on discrimination based on religion or belief
and its impact on the enjoyment of economic, social and cultural rights. The resolution was introduced by the
EU. The Czech Republic, on behalf of the EU, explained that the resolution was in response to the report of the
Special Rapporteur on freedom of expression and that this was an important, sensitive issue. Malaysia explained

that the resolution did not highlight the issue of hate speech.

During the Tenth Session, two draft resolutions on the human rights situation in DRC were tabled, one by the EU and
the other by the African Group. The resolution drafted by the EU expressed serious concerns regarding the human
rights situation there, while the draft tabled by the African Group was less critical of the issue and called on OHCHR
to enhance its technical assistance activities in the country. Following the adoption of the African Group's resolution
by vote, the EU proposed amendments to the resolution reflecting serious concerns. Malaysia voted in favour of the

original resolution drafted by the African Group and voted against the amendments proposed by the EU.
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Eleventh Special Session of the UN Human Rights Council

On 26 May 2009, Malaysia aligned itself with statements criticising the calling of a Special Session on the Human
Rights Situation in Sri Lanka. Malaysia viewed the situation in Sri Lanka as an internal, domestic issue.

On 27 May 2009, Malaysia voted in favour of a resolution on assistance to Sri Lanka in the promotion and
protection of human rights. Before the vote, Germany, on behalf of the EU, proposed oral amendments to the
draft resolution, as it made no mention of the need to conduct investigations into alleged violations of international
human rights law or the need to prosecute perpetrators. Cuba, on behalf of a number of countries, requested that
no action be taken on Germany's proposed oral amendments. The request was put to a vote and Malaysia voted

in favour of it.

Eleventh Session of the UN Human Rights Council

On 2 June 2009, the Special Rapporteur on the right to education presented a mission report on Malaysia. Malaysia
responded to the report by detailing the developments made since the 2007 visit. Malaysia also categorically

denied allegations of a lack of material support for schools belonging to ethnic communities.

On 3 June 2009, Malaysia was extremely critical of the report by the Special Rapporteur on freedom of expression.
Malaysia was of the view that the Special Rapporteur had overstepped his mandate by commenting on defamation
of religion and that by doing so had precipitated a degree of erosion in the objectivity and neutrality of the Special
Procedures institution. Malaysia hoped that the Special Rapporteur would not test the goodwill of States on the

sensitive issue in future.
On 16 June 2009, Malaysia noted the positive progress made by Sudan.

On 16 June 2009, Malaysia expressed concern for, and condemnation of, Israel's actions in the OPT. It expressed

support for calls to halt the expansion of settlements in the OPT.

On 17 June 2009, Malaysia voted in favour of a resolution for the promotion of the right of peoples to peace.
The resolution recognised States’ obligations to improve the protection of human rights by ensuring peace.
Germany, on behalf of the EU, stated that while it recognised some of the principles set out in the resolution,
the issues set out in the draft were more comprehensively dealt with in other fora. Furthermore, Germany, on
behalf of the EU, noted that the resolution dealt with relations between States, not relations between States and

their citizens.

On 17 June 2009, Malaysia voted in favour of a resolution on the effects of foreign debt and other related
international financial obligations of States on the full enjoyment of all human rights, particularly economic,

social and cultural rights.

On 18 June 2009, Egypt on behalf of the African Group, and the Czech Republic, on behalf of the EU, introduced
competing draft resolutions on the mandate on Sudan. The draft proposed by the African Group did not renew
the mandate of the Special Rapporteur or create a mandate for any international monitoring. It referred positively

to the efforts of the government. The EU resolution replaced the mandate of the Special Rapporteur with that
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of an Independent Expert with some monitoring and reporting functions. The EU later accepted the African
Group's draft but with proposed amendments providing for the mandate of an Independent Expert. Malaysia

voted against these amendments, and after they were accepted, against the entire text as amended.

2. Pledge

2.1 Election to the Council

In 2006, Malaysia was one of 18 Asian candidates that contested the 13 seats reserved for Asia. Malaysia was
elected fifth in the Asian Group, with 158 votes.

Malaysia decided not to seek re-election to the Human Rights Council when its three-year term ended in
May 2009.

2.2 Pledge Made

In its pre-election pledge in 2006, Malaysia stated that it would work to make the Council a “strong, fair, effective,
efficient and credible vehicle for the promotion and protection of human rights worldwide”. It also promised that
it would actively participate in the setting of norms, encourage a spirit of cooperation based on the principles
of mutual respect and dialogue, and promote coherence in the Council. Malaysia stated that it would support
the Office of the High Commissioner on Human Rights, as well as other UN agencies and actors to achieve
internationally agreed objectives. The country also promised to actively support international action to advance
the rights of vulnerable groups, including women and children. Malaysia highlighted that in the context of the
global threat of terrorism, it succeeded in achieving a balance between human rights and security requirements,

drawing lessons from its own experience in combating armed insurgency.

3. Compliance

3.1 Human Rights During the Reporting Period

The Internal Security Act (ISA), which allowed for indefinite detention without trial, continued to present
a serious threat to human rights in Malaysia. Under the ISA, the police could arrest and detain an individual
without a warrant for up to 60 days. With or without arrest by the police, a minister could order the detention
of an individual for two years, a period that could be extended indefinitely, if in the view of the minister the
individual was deemed to be a threat to national security or public order. No prior procedure was required to be
followed and judicial review was limited to procedural grounds. Representations could be made to an Advisory

Board; however their recommendations were not binding on the minister.?”

While the ISA was originally intended for use during extreme security situations, successive Malaysian governments
have been criticised for using it to stifle opposition and extract evidence.”® For example, in September 2008,
Teresa Kok, an Opposition MP, Tan Hoon Cheng, a newspaper reporter, and Raja Petra, a critical blogger, were
all arrested and detained under the ISA.?®* Tan Hoon Cheng was apparently arrested because of a report she
wrote on allegedly racist remarks made by a United Malays National Organisation (UMNO) Division Chief.

Teresa Kok was reportedly arrested after an article linked her to a protest over the call to prayer at a mosque. Tan
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was released after 18 hours and Kok after seven days. Raja Petra was detained after a complaint was made over
posts he made on his blog. The Department of Islamic Development and several Muslim groups saw the posts
as seditious and as belittling Islam.?® On 22 September 2008, the Home Minister signed an order directing the
detention of Raja Petra for two years under the Act.””' After eight weeks in detention, a Malaysian court took the
unusual step of ordering Raja Petra’s release on the basis that there were insufficient grounds to detain him.*’
This was the first time the court had challenged an order under the ISA since 1987.%*

The newly elected Prime Minister, Najib Razak, used his first speech in April 2009 to announce that a review of
the ISA would be conducted and that thirteen persons detained under the Act would be released.””* Following the
release of the initial thirteen detainees, a further thirteen were released in May 2009, and five more were released
in September 2009, so that only nine ISA detainees remained in custody.” Despite these positive developments,
the Prime Minister and Home Minister made it clear that while amendments to the ISA might be acceptable, its
total repeal was not. In January 2010, the continuing use of the Act was demonstrated when nine foreigners and
one Malaysian were detained under the Act following the holding of a religious meeting.”*® On 25 March 2010,
the Malaysian Court of Appeal overturned a verdict that would have seen a former detainee under the Internal
Security Act receive RM 2.5 million in compensation from the government for wrongful imprisonment and
alleged torture while in custody. Abdul Malek Hussain, a supporter of the Opposition Leader, Anwar Ibrahim,
was arrested at anti-government protests in 1998 and held for two months without charge. Instead of awarding
Malek compensation, which was initially awarded to him by Malaysia’s High Court in 2007, the Appeals Court
ruled that Malek’s detention was lawful and that torture could not be proved. Malek was therefore ordered to pay
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RM 50,000 to the government to compensate it for legal fees.”” Despite repeated promises that it would amend

the ISA, the reporting period ended without the government carrying out any reform.

In addition to the ISA, the government demonstrated a willingness to use other forms of legislation to curb

political opposition and freedom of speech and assembly.

The Sedition Act punished any act provoking hatred, contempt or disaffection with a state ruler with up to three
years imprisonment. Raja Petra, the same blogger who was detained under the ISA, also faced charges of sedition
at the end of the reporting period, after writing about Prime Minister Najib’s alleged involvement in the murder
of a Mongolian woman.”® In March 2009, an Opposition Leader, Karpal Singh, was charged with sedition after
questioning the actions of the Sultan of Perak during a controversial transfer of power in Perak, in which the
national ruling party took over the state government. Singh reportedly accused the government of wielding the
Sedition Act “as a political weapon against its political opponents”.?” On 5 May 2009, a human rights activist,
Wong Chin Haut, was arrested for sedition after his organisation called on people to wear black to protest against
the ruling party’s takeover of the Perak state government. Fourteen people were later arrested for gathering outside
his place of detention. Within 24 hours of Wong's arrest, a politician for the opposition coalition, Mohammad
Sabu, was also arrested, reportedly in connection with his plan to organise a mass prayer session on 7 May 2009,

the day that the new chief minister would formally take up his position.*®
The Printing Press and Publications Act, 1984 lets ministers ban a publication if they deem it to contain anything

prejudicial to public order, morality, security, public interest or national interest. Additionally, publications could

be banned if they were seen as contrary to any law or were likely to alarm public opinion. In February 2010, a
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Muslim women's group successfully challenged a ministerial order made by the Home Minister that banned a
book entitled Muslim Women and the Challenges of Islamic Extremism. It was held that the minister’s discretion
was not final, that it was possible to review whether the preconditions for a ban were met, and that in this case

they had not been.*”

Media freedom came under attack during the reporting period. In August 2009, reports that the government was
tendering for the creation of a filter system to restrict access to “undesirable websites” caused concern.*” Prime
Minister Najib responded by giving an assurance that the government would not filter Internet access. On the
same day, the Information Minister stated that the censorship plans had been abandoned, but vowed to continue
to monitor Internet content and use existing legislation to crack down on “negative practices”.*”® The news portal
Malaysiakini has complained of harassment by the Malaysian Communications and Multimedia Commission
(MCMC). After it posted videos covering a controversial protest over a Hindu temple, the MCMC requested
that they be removed, visited the offices of Malaysiakini three times and subjected twelve members of the staff to
lengthy interviews.*** In early 2009, one week before Najib Razak became Prime Minister and two weeks before
by-elections, two opposition newspapers were banned for three months. No reasons were provided, but critics
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saw the bans as attempts to stifle criticism of the ruling party.*® The lifting of the ban was announced in the

Prime Minister’s opening speech in April 2009.%%

Unofficial intimidation continued to impinge on freedom of speech and stifle opposition to the government.
In February 2009, pictures of Opposition MP and human rights activist Elizabeth Wong sleeping naked were
circulated in what she described as an example of the government’s “gutter politics”*” In early 2010, the Leader
of the Opposition, Anwar Ibrahim, was put on trial for sodomy in a move that was seen by many as politically
motivated.’® Mr Ibrahim’s lawyers claimed that they had been denied access to medical evidence, DNA evidence
and CCTV footage. They further claimed that the judge was biased and that he had prejudiced the trial by
allowing inappropriate media coverage*® Mr Ibrahim had previously been convicted of sodomy in 2000 and
sentenced to nine years. He was later acquitted and released in 2004.>"* The 2010 sodomy case was ongoing at the
conclusion of the reporting period.*"" On 16 July 2009, a political aide named Teoh Beng Hock was found dead
the morning after he was interviewed for ten hours by the Malaysia Anti-Corruption Commission. It appeared
as if he had fallen from a building*"* Allegations of foul play followed, and in October 2009, a pathologist found
that marks on Teoh Beng Hock’s body suggested that he had been tortured and strangled.’”?

The complicity of the police in some of these cases suggests that police power was being abused during the
reporting period. Abuse of police powers was alleged in relation to the arrest of 2 member of the human rights
organisation, SUARAM. Cheng Lee Whey was arrested in October 2008 and accused of disseminating false
information about an alleged police abuse of power during the breaking up of a squatter camp.*** In October
2009, she was charged with making a false report to the police.*”® In its 2008 report, SUHAKAM, the Malaysian
Human Rights Commission, recorded 44 complaints against the police, including abuse of remand procedures,
by moving suspects from one police district to another to prolong detention; brutality during interrogation; and
failure to inform family members of arrest.’’® There were also frequent media reports regarding extrajudicial
killings by the police.*”” SUARAM estimated that in 2008, 44 people were shot dead by the police with possibly
many more deaths going unreported. It alleged that some of these shootings occurred without attempts to

apprehend the suspects.®™® In April 2010, a 15-year-old boy was shot dead by the police, when he attempted to
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flee, because he allegedly did not have a driver’s license. After public outcry, the police officer responsible was
charged with manslaughter; the first ever occasion in which a Malaysian police officer was charged for killing a
suspect.’”® The government established a special panel to supervise the investigation of the shooting.*** In its 2009
report, SUARAM stated that between 1 January and 5 December 2009, at least seven deaths occurred in police
custody.*! Numerous deaths in police custody were reported in the media.*”> A high-profile example was the
case of A. Kugan, who was arrested on 14 January 2009 and died less than a week later during interrogation. An
initial post-mortem concluded that he died of fluid in the lungs but provided no explanation as to how this had
occurred.’” A second independent post-mortem found that he died as a result of severe beating. It was reported
that he had 42 marks from burns and contusions from his feet to his head, including burn marks believed to have
been caused by a hot iron. While the police initially alleged there was no foul play, the case was reclassified as a
murder at the request of the Attorney General.*** In October 2009, a constable was charged with causing grievous

hurt to Kugan.**

Attempts to reform the police service to improve its human rights record suffered setbacks. Many recommendations
made by the 2004 Royal Commission to Enhance the Operation and Management of the Royal Malaysian Police
and SUHAKAM were not implemented. Perhaps most significantly, the recommendation that an Independent
Police Complaints and Misconduct Commission (IPCMC) be set up was not carried out.*”® The Enforcement
Agency Integrity Commission was set up in July 2009 and was given a much broader mandate that was not

limited to the police force.*”” It was widely criticised as being inadequate and was described as a “watered-down”

version of the IPCMC 3%

Concern was raised late during the reporting period about the effectiveness of SUHAKAM, Malaysia’s human
rights commission. On 27 April 2010, a former Vice-Chairman of SUHAKAM revealed in an interview that he
believed SUHAKAM was designed by the government to be a “toothless tiger” that could only play an advisory
role. He was of the opinion that a National Human Rights Action Plan, which in his mind was a necessity for

SUHAKAM to become effective, would not be implemented in Malaysia under the current government.*”

During the reporting period Malaysia’s population was 53 per cent Malay, 26 per cent Chinese, 12 per cent
indigenous and 8 per cent Indian. The New Economic Policy, which in reality is over 40 years old, continued
to give preferential treatment to ethnic Malays in relation to housing, jobs, education and loans.*® In response
to increasing opposition to this policy, on 16 September 2008, Prime Minister Najib Razak announced a
policy entitled “1Malaysia”, which was intended to promote ethnic harmony among Malaysia’s communities.
Nonetheless, tensions between the communities persisted. In February 2010, an aide of the Prime Minister, Nasir
Safar, created a controversy after he referred to Indian and Chinese Malaysians as immigrants.** Racial tension
is interlinked with religious tension between Muslim Malays and non-Muslim minorities. Under Malaysian law,
Malays are required to be Muslim, severely impinging on their freedom of religion. While it is permitted to attempt
to convert people to Islam, it is illegal to attempt to convert Muslims to other religions.**” Islam is given primacy
under the Malaysian Constitution and a two-tier court system exists in relation to family matters, comprising
both Syariah (Sharia) and secular courts.** Syariah law is applied to Muslims only. Controversy has surrounded
its jurisdiction in relation to the conversion of children to Islam.”** Cases tended to arise where one parent chose

to convert a child to Islam without the consent of the other parent. Non-Muslim parents alleged discrimination
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by Islamic Syariah courts in conversion cases, while secular courts claimed they had no jurisdiction to hear such

cases. In April 2009, the government determined that conversion required the consent of both parents.**

The Malaysian government pursued a policy of prohibiting the use of the word “Allah” except by Muslims in
reference to the Islamic God. It did so despite the widespread use of the word Allah to refer to gods of other
religions throughout South East Asia. In March 2009, 10,000 Bibles that contained the word Allah were seized,**
and a court case which challenged the seizure of CDs containing the word Allah was ongoing.**” On 31 December
2009, a court upheld the right of a Catholic newspaper to use the word Allah which it had been prohibited from
doing since 2007.%*® The government vowed to appeal against the decision and the appeal was still pending as
of 15 March 2010.** The ruling was followed by a number of arson attacks on churches, and counterattacks
which involved leaving pigs” heads in mosques.**® In August 2009, in an unrelated incident, a protest was held by
Muslims to denounce the relocation of a Hindu temple. The protest included parading a severed cow’s head, an

action that is considered deeply insulting to Hindus.**!

Poor treatment of refugees, asylum seekers and both legal and illegal immigrants persisted in Malaysia. The
mistreatment of domestic workers received particular attention in 2009. Malaysia had an estimated 300,000
maids, 90 per cent of whom came from Indonesia.**” According to the Indonesian Embassy and migrant worker
advocates, around 1,000 Indonesian maids fled their employers every year. Maids were reportedly subjected to
physical and sexual abuse, withholding of wages and retention of passports by employers.** Concern about the
level of abuse was emphasised by several high-profile cases. An Indonesian maid, Siti Hajar, escaped from her
employer in June 2009, alleging that she had been repeatedly beaten with a cane, had scalding water thrown on
her, and had been fed only rice twice a day and, on occasion, non-halal food.*** Her employer was later charged
with hurting her with a hammer, a pair of scissors and hot water.** The case followed the conviction in November
2008 of the former employer of another Indonesian maid, Nirmalat Bonat. Following allegations of repeated abuse
in 2004, the employer was sentenced to 18 years imprisonment for causing her grievous hurt with an iron and
hot water.**® Protests from the Indonesian government prompted the Malaysian government to make a number
of legal changes to ensure better protection for domestic maids. These included a requirement that all maids and
employers sign a contract guaranteeing a minimum, banked salary and at least one day off a week. Maids and

employers were also mandated to attend a course to inform each of their rights and responsibilities.**

Reports

in the press revealed reluctance by some employers who expressed concerns that maids would get involved in

“unhealthy activities” if they were allowed days off.***

A hostile attitude towards illegal immigrants was manifested in frequent raids. In 2009, 7,099 operations were
carried out against illegal immigrants, resulting in the detention 0f 47,310 people.**® These raids were often carried
out by members of Relawan Ikatan Rakyat (Rela), a paramilitary volunteer corps, whose primary purpose is to
stem illegal immigration and who have the right to arrest suspected illegal immigrants without a warrant. The
organisation has been accused by civil society of failing to distinguish between illegal immigrants, legal immigrants,
asylum seekers and stateless people. For example, a raid in August 2008 rounded up 11,600 individuals, only 500 of
whom did not to have a regular immigration status.** People picked up in raids were taken to Rela-run detention
camps, which were allegedly overcrowded, unhygienic and abusive. In August 2009, it was reported that five out
of thirteen detention camps were overcrowded.’” Outbreaks of leptospirosis, a disease attributed to drinking

water contaminated by animal urine, occurred at Juru Detention Camp in May 2009, resulting in two deaths
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and 37 cases of hospitalisation.’® There was another outbreak at an undisclosed detention centre in September
2009, resulting in the death of six detainees from Myanmar. In August 2009, a detainee at KLIA detention
centre reportedly died from an unknown illness and six others were hospitalised with similar symptoms.** The
abuse of detainees by camp officials was also alleged. In July 2009, a riot broke out at one of the detention centres.
Immigration officials blamed the riot on frustration over deportation delays, but detainees cited fear of abuse as
their motive.* In April 2009, it was reported by SUARAM that a Bangladeshi man died at Lenggen detention
camp after he was tortured by police and a Liberian was found dead at the same camp with an undisclosed cause
of death. In March 2010 an international human rights organisation criticised the Malaysian government’s
immigration policy, suggesting that little had been done by the government to reduce human rights violations

against migrants.>*

Child marriage continued to be acceptable in Malaysia. Islamic law greatly influenced the debate, under which
girls are able to marry once they reach puberty. The issue became particularly controversial in the wake of two

357

separate incidents in which a 10-year-old girl and an 11-year-old girl married 40-year-old men.** In response, a

Syariah court confirmed that while Malaysian Islamic Family Law provided that the minimum age of marriage

was 16 for girls and 18 for boys, permission for marriage at a younger age could be granted by a Syariah court.**®

Malaysia continues to apply the death penalty for several offences. It is a mandatory sentence for murder, drug
trafficking and unauthorised possession of a firearm.** According to the campaign group, Malaysians Against the
Death Penalty, in March 2009, there were 300 people on death row, most of whom were men under the age of 25
convicted of cannabis-dealing offences.”®® Malaysia also continued to use corporal punishment. Caning was listed
as a supplementary punishment for at least 40 crimes.**' The practice received international attention in February
2010, after three women were caned for having extra-marital sex.*** In another case, a woman was sentenced to
caning for drinking beer. On 1 April 2010, it was reported that the sentence of the woman charged with drinking

beer was commuted to three weeks of community service, after a major outcry by human rights groups.*

3.2 Compliance with the Pledge

In its pre-election pledge to the Council, Malaysia stated that it had succeeded in achieving a balance between
human rights and security requirements and that it drew lessons from its own historical experience in combating
armed insurgency. However, the draconian legislation that was introduced in the past to fight insurgency allegedly
continued to be used to stifle dissent. In addition to sedition and press laws, the highly controversial Internal

Security Act remained in effect at the end of the reporting period.

Journalists in Malaysia were reportedly harassed and opposition members were intimidated. Much needed police
reforms did not occur, while police abuse, custodial deaths and extrajudicial killings were frequently reported.
Additionally, the death penalty and corporal punishment continued to be practised. Malaysia’s National Human
Rights Commission remained weak, while discrimination based on religion and ethnicity continued to be a

major concern.
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Despite Malaysia's pledge to actively support international action to advance the rights of vulnerable groups
including children, refugees, asylum seekers and legal and illegal migrants still suffered, and child marriages

continued to take place.

Malaysia pledged to work towards making the Council a strong, fair, effective, efficient and credible vehicle for
the promotion and protection of human rights worldwide. It also promised to support the Office of the High
Commissioner of Human Rights, as well as other UN agencies and actors to achieve internationally agreed
objectives. However, at the Council sessions, Malaysia discouraged the efforts of the Special Rapporteur on
torture to consider whether the death penalty constituted a form of cruel, inhuman or degrading treatment or
punishment. It also reacted strongly against an attempt by the Special Rapporteur on freedom of expression to

comment on the defamation of religions.

When voting on resolutions regarding individual country situations, Malaysia discouraged international scrutiny
of Myanmar and Sri Lanka, and preferred to look at Cambodia in positive terms. On DRC and Sudan, Malaysia
supported weaker resolutions. Malaysia abstained on votes on DPRK and voted in favour of resolutions that

condemned Israel for human rights violations.

On controversial thematic resolutions, Malaysia followed the voting patterns of affiliated voting blocs such as the
Asian Group and OIC. Malaysia voted in favour of resolutions on the right of peoples to peace, the promotion
of a democratic and equitable international order, the impact of the global economic crisis on the enjoyment of
human rights, defamation of religions, the elaboration of complementary standards to ICERD, and the effect of

foreign debt on the enjoyment of human rights, and abstained on a resolution on discrimination based on religion

or belief.
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Mauritius




1. Background

1.1. Context
The Republic of Mauritius gained its independence in 1968, ending a colonial history comprising Dutch, French

and British administrations. The country has a multi-ethnic population composed of an Indo-Mauritian majority,
a substantial Creole community and small Sino and Euro-Mauritian minorities. Before its independence, the
British separated the Chagos Islands from Mauritius to form the British Indian Ocean Territory. Approximately
2,000 Chagos islanders were forcibly removed from their homes and sent to Mauritius. The Republic, along
with the Seychelles, has been engaged in a sovereignty dispute over the Chagos Islands ever since. Following its
independence, Mauritius moved away from a plantation economy to develop its industrial, financial and tourism

sectors and is now recognised as one of the few economic success stories in the African Union (AU).

1.2 UN Treaties

Mauritius is a party to the International Covenant on Civil and Political Rights (ICCPR) and its first Optional
Protocol, the International Covenant on Economic, Social and Cultural Rights (ICESCR), the Convention
on the Elimination of All Forms of Racial Discrimination (ICERD), the Convention on the Elimination of
All Forms of Discrimination Against Women (CEDAW) and its Optional Protocol, the Convention Against
Torture (CAT) and its Optional Protocol and the Convention on the Rights of the Child (CRC) and its two
Optional Protocols and the Convention on the Rights of Persons with Disabilities (CPD). Mauritius also signed
the Optional Protocol to the CPD.

Mauritius has not signed the Convention on the Protection of the Rights of All Migrants Workers (CMW),
the Convention for the Protection of All Persons from Enforced Disappearance (CED), the Second Optional
Protocol to ICCPR or the Optional Protocol to the ICESCR.

1.3 UN Reporting History

Mauritius has completed some of its reporting obligations under international treaties, but has failed to
satisfy all its requirements. There are currently seven reports overdue under three main international human

rights instruments.

Mauritius has fulfilled its reporting requirements under ICESCR, CRC and CEDAW. The country has
completed fourteen rounds of reporting under ICERD, but still owes reports for 2001, 2003, 2005 and 2007.
It has completed two rounds of reporting under CAT, but its reports from 2002 and 2006 are outstanding.
Under CCPR, Mauritius has completed four rounds of reporting but one is newly overdue from early 2010.

Mauritius has not extended an open invitation to the UN Human Rights Council's Special Procedures.

1.4 UN Voting Patterns and Performance at the Council

Eighth Session of the UN Human Rights Council

On 18 June 2008, Mauritius voted in favour of a resolution on the promotion of the right of peoples to peace.

Slovenia called for a vote on behalf of the EU, on the basis that the issues contained in the resolution were best
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dealt with in other fora and that the resolution failed to state that the absence of peace did not justify breaches of

human rights.

On 18 June 2008, Mauritius voted in favour of a resolution on the promotion of a democratic and equitable
international order. The resolution rejected a unilateral approach in favour of a multilateral one when addressing
international issues. Slovenia called for a vote on behalf of the EU, on the basis that the resolution addressed
issues that were beyond the mandate of the Council. For example, it focused on relations between States rather

than relations between States and their citizens.

Ninth Session of the UN Human Rights Council

On 24 September 2008, Mauritius voted in favour of a resolution on human rights and international solidarity.
The resolution emphasised the need for international cooperation to tackle human rights issues in a manner that
distributes costs and burdens fairly. France called for a vote on behalf of the EU, on the basis that international

solidarity was a moral principle not a human right defined in legal terms.

On 24 September 2008, Mauritius voted in favour of a resolution on human rights and unilateral coercive
measures. The resolution requested States to stop using or implementing unilateral, coercive measures not in
accordance with international law, particularly those creating obstacles to trade relations between States. It
also condemned the use of unilateral coercive measures to assert political or economic pressures, especially on

developing countries.

On 24 September 2008, Mauritius voted in favour of a resolution on the follow-up to Resolution S-3/1 on
the Assault on Beit Hanoun. The resolution welcomed the report of the High-Level Fact-Finding Mission
dispatched to assess the situation in Beit Hanoun. It called for full implementation of all the recommendations

made in the report and expressed regret for the delay caused by Israel's non-cooperation.

Ninth Special Session of the UN Human Rights Council

On 12 January 2009, Mauritius voted in favour of a resolution on the grave violations of human rights in the
OPT. The resolution strongly condemned the Israeli military operation in the OPT, stating that this had caused
grave violations of the human rights of Palestinian civilians. It accused Israel of collective punishment of the

Palestinian people and called on the international community to act.

Tenth Special Session of the UN Human Rights Council

On 23 February 2009, Mauritius voted in favour of a resolution on the impact of the global economic and
financial crisis on the universal realisation and effective enjoyment of human rights. The resolution expressed deep
concern at the effect of the economic and financial crisis on human rights and called for increased participation by

developing countries in international decision-making.
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Tenth Session of the UN Human Rights Council

On 10 March 2009, Mauritius, speaking about the food crisis, stated that economic and human rights discourses
had operated on separate planes for too long. It added that WTO rules stemming from the Agreement on
Agriculture locked countries into “the existing unfair system”, which Mauritius said left many developing countries
without the ability to support an agriculture sector. Mauritius called for more detailed studies to clarify the
impact of concrete measures, such as the Agreement on Agriculture and other international trade agreements, on

the complex relationship between trade in agriculture and human rights.

On 26 March 2009, Mauritius voted in favour of a resolution expressing serious concern over the human rights
situation in DPRK and extending the mandate of the Special Rapporteur on DPRK for a further year.

On 26 March 2009, Mauritius voted in favour of a resolution on the use of mercenaries as a means of violating

human rights and impeding the exercise of the right of peoples to self-determination.

On 26 March 2009, Mauritius voted in favour of a resolution on human rights in the occupied Syrian Golan
which expressed deep concern for the suffering of the Syrian civilian population and referred to the systematic

and continuous violations of fundamental and human rights by Israel.

On 26 March 2009, Mauritius voted in favour of a resolution on Israeli settlements in the OPT, including East
Jerusalem, and the occupied Syrian Golan. The resolution strongly condemned the Israeli announcement that it
would build further settlements in the OPT.

On 26 March 2009, Mauritius voted in favour of a resolution on the human rights violations emanating from the

Israeli military attacks and operations in the OPT.

On 26 March 2009, Mauritius voted in favour of a resolution on the follow-up to Council Resolution S-9/1 on
the grave violations of human rights in the OPT, particularly due to the then recent Israeli military attacks against
the Occupied Gaza Strip. The resolution regretted that Resolution S-9/1 had not been fully implemented yet

and demanded that Israel cooperate with the international community.
On 26 March 2009, Mauritius abstained from voting on a resolution on combating defamation of religions.

On 26 March 2009, Mauritius voted in favour of a resolution calling for better geographic representation and

gender balance in the staff of the OHCHR.

On 27 March 2009, Mauritius voted in favour of a resolution on the elaboration of complementary standards to

the International Convention on the Elimination of All Forms of Racial Discrimination.

On 27 March 2009, Mauritius voted in favour of a resolution on torture and the role and responsibility of medical
and other health personnel. In an additional vote, Mauritius voted in favour of including a paragraph in the
resolution which took note of the report of the Special Rapporteur on torture. On 10 March 2009, the Special
Rapporteur on torture had presented his report in which he considered whether the death penalty amounted
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to cruel, inhuman or degrading treatment or punishment. Several States had accused the Special Rapporteur of
going beyond his mandate and noted that there was no international consensus on the status of the death penalty

as a breach of human rights.

On 27 March 2009, Mauritius voted against a decision on the publication of reports completed by the Sub-
Commission on the Promotion and Protection of Human Rights. The resolution provided for all reports by the

Sub-Commission that had previously been mandated by the Commission on Human Rights and submitted to
the OHCHR, to be published as UN documents.

On 27 March 2009, Mauritius voted in favour of a resolution on discrimination based on religion or belief and
its impact on the enjoyment of economic, social and cultural rights. The resolution was introduced by the EU.
The Czech Republic, on behalf of the EU, explained that the resolution was in response to the report of the
Special Rapporteur on Freedom of Expression and that this was an important, sensitive issue. The resolution was

criticised by some other States for failing to adequately address contemporary forms of religious discrimination.

During the Tenth Session, two draft resolutions on the human rights situation in DRC were tabled, one by the
EU and the other by the African Group. The resolution drafted by the EU expressed serious concerns regarding
the human rights situation while the African Group's draft was less critical of the issue and called on OHCHR to
enhance its technical assistance activities in the country. Following the adoption of the African Group's resolution
by vote, the EU proposed amendments to the resolution reflecting serious concerns. Mauritius voted in favour

of the original resolution drafted by the African Group and abstained from voting on the amendments proposed

by the EU.

Eleventh Special Session of the UN Human Rights Council

On 27 March 2009, Mauritius voted in favour of a resolution on assistance to Sri Lanka in the promotion and
protection of human rights. Before the vote, Germany, on behalf of the EU, proposed oral amendments to the
draft resolution, as it made no mention of the need to conduct investigations into alleged violations of international
human rights law or the need to prosecute perpetrators. Cuba, on behalf of a number of countries, requested that
no action be taken on Germany's proposed oral amendments. The request was put to a vote and Mauritius voted

against it.

Eleventh Session of the UN Human Rights Council

On 15 June 2009, Mauritius used the panel discussion on human rights and climate change to highlight the
implications of climate change on Mauritius. Mauritius welcomed the OHCHR's study on human rights and

climate change but felt that it didn't take important concerns fully into account.

On 15 June 2009, Mauritius expressed continuing serious concern about the human rights situation in the OPT,

especially Gaza.

On 17 June 2009, Mauritius voted in favour of a resolution for the promotion of the right of peoples to peace.

The resolution recognised States’ obligations to improve the protection of human rights by ensuring peace.
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Germany, on behalf of the EU, stated that while it recognised some of the principles set out in the resolution,
the issues set out in the draft were more comprehensively dealt with in other fora. Furthermore, Germany, on
behalf of the EU, noted that the resolution dealt with relations between States, not relations between States and

their citizens.

On 17 June 2009, Mauritius voted in favour of a resolution on the effects of foreign debt and other related
international financial obligations of States on the full enjoyment of all human rights, particularly economic,

social and cultural rights.

On 18 June 2009, Egypt on behalf of the African Group, and the Czech Republic, on behalf of the EU, introduced
competing draft resolutions on the mandate on Sudan. The draft proposed by the African Group did not renew
the mandate of the Special Rapporteur or create a mandate for any international monitoring, It referred positively
to the efforts of the government. The EU resolution replaced the mandate of the Special Rapporteur with that
of an Independent Expert with some monitoring and reporting functions. The EU later accepted the African
Group's draft but with proposed amendments providing for the mandate of an Independent Expert. Mauritius
took a different stance to that of the African Group and voted in favour of these amendments, and after they were

accepted, voted in favour of the entire text as amended.

Twelfth Session of the UN Human Rights Council

On 1 October 2009, Mauritius voted in favour of a resolution on human rights and international solidarity.
On 2 October 2009, Mauritius voted in favour of a resolution on human rights and unilateral coercive force.

On 2 October 2009, Mauritius voted in favour of a decision on the effect of foreign debt on the enjoyment of

human rights.
On 2 October 2009, Mauritius voted in favour of a resolution on the right to development.

On 2 October 2009, Mauritius voted against a resolution on promoting human rights and fundamental freedoms

through a better understanding of traditional values of humankind.

Twelfth Special Session of the UN Human Rights Council

On 16 October 2009, Mauritius voted in favour of a resolution that focused on continuing violations of human
rights by Israel in the OPT, and in particular, in East Jerusalem. It endorsed the recommendations set out in the
reports of the Fact-Finding Mission to Gaza led by Justice Goldstone and by the High Commissioner for Human
Rights, and called for their implementation.

Thirteenth Session of the UN Human Rights Council

On 24 March 2010, Mauritius voted in favour of a resolution on the composition of the OHCHR that asked for

the implementation of measures to ensure a better representation of geographic diversity among the staff.
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On 24 March 2010, Mauritius voted in favour of a resolution on human rights in the occupied Syrian Golan. The

resolution strongly condemned the occupation of Syrian Golan by Israel.

On 24 March 2010, Mauritius voted in favour of a resolution on the right of the Palestinian people to self-
determination. The resolution emphasised the value of self-determination, and supported Palestine and Israel in
their process towards peace and security. It encouraged the international community to aid the Palestinians in

their right to self-determination.

On 24 March 2010, Mauritius voted in favour of a resolution on Israeli settlements in the OPT, including East
Jerusalem, and the occupied Syrian Golan. The resolution asked the Government of Israel to reverse controversial
announcements about new settlements and to respect legal obligations concerning access to food and supplies, the

halting of impunity, the prevention of violence, etc.

On 24 March 2010, Mauritius voted in favour of a resolution on grave human rights violations by Israel in the
OPT, including East Jerusalem. The resolution strongly condemned the military attacks and operations in the
OPT, which it said caused grave violations of human rights. It asked for the end of the occupation and for the

establishment of an independent sovereign state through a peace process.

On 25 March 2010, Mauritius voted in favour of a resolution on the follow-up to the report of the United Nations
Independent International Fact-Finding Mission on the Gaza Conflict. The resolution asked for independent and
credible investigations regarding the violations of international humanitarian and international human rights law

during the Gaza Conflict.

On 25 March 2010, Mauritius voted in favour of a resolution on the situation of human rights in DPRK. The
resolution asked for the mandate of the Special Rapporteur on DPRK to be extended and for the government’s

participation in addressing human rights violations.

On 25 March 2010, Mauritius abstained from voting on a resolution on combating defamation of religions. The
resolution urged the international community to promote a culture of tolerance and peace, especially concerning

the wrongful association of Islam with human rights violations and terrorism.

2. Pledge

2.1 Election to the Council
Mauritius was one of thirteen African countries that contested the May 2006 elections for the Council. The
number of candidates was the same as the number of seats reserved for Africa, meaning that the results of

the elections were pre-determined. In the election, Mauritius came thirteenth among the African Group, with
178 votes.

On 12 May 2009, the election results were again pre-determined with four candidates and four vacant seats. Mauritius

was successful and came second among the African Group, after Senegal, with 162 votes.
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2.2 Pledge Made

In its pre-election pledge in 2006, Mauritius committed to uphold the primacy of democracy and good governance,
to promote its citizens' human rights and to strengthen national institutions with a mandate to protect and
promote human rights. Mauritius drew attention to the new sex discrimination division of its National Human
Rights Commission as evidence of its commitment to human rights at home. Mauritius also pledged to advance
human rights internationally. The country promised to contribute to the enhancement of UN human rights
activities and to participate actively in the work of the UN Human Rights Council. Mauritius highlighted its
experience as a multi-ethnic State to stress its commitment to enhance intercultural dialogue and understanding

among civilisations.

In its pre-election pledge in 2009, Mauritius informed the Council of its human rights-related progress and
reiterated several of its pledges from 2006. It described its performance in the Council as non-political and non-
confrontational. It pledged its determination to cooperate with various treaty bodies and to follow up closely on
their concluding observations and recommendations. Mauritius stated that it was deeply committed to human
rights and pledged to continue to uphold the highest standards of human rights and to strengthen its national
human rights framework. Mauritius explained the framework in place in the country to combat violence and
discrimination against women and to promote female empowerment, specifically referring to its Protection from
Domestic Violence Act and its National Gender Policy Framework. Mauritius noted that it recently passed
legislation which prohibits discrimination in the workplace, among other settings. Mauritius also stated its
intention to introduce into parliament a Police Complaints Bill, a Sexual Offences Bill, a Children’s Bill and
a Combating in Trafficking in Persons Bill. It added that it was finalising a National Action Plan on Human
Rights. Finally, Mauritius committed to making or supporting “far-reaching” judicial sector reforms, which were

to include a constitutional amendment to be made “shortly”.

3. Compliance

3.1 Human Rights During the Reporting Period

Despite having a fairly positive human rights record, certain issues prevented Mauritius from living up to its

commitments during the reporting period.

An announcement by the Prime Minister in February 2010 that he intended to reintroduce the death penalty
for certain crimes showed a surprising lack of commitment to a cause previously supported by Mauritius. The
announcement came only a few months after Mauritius expressed support for a UN moratorium on the death
penalty. Mauritius removed capital punishment from its criminal code in 1995, and had not executed anyone since

1987, but the country’s Constitution still allowed for capital punishment at the end of the reporting period.***

Gender discrimination and violence against women remained topics of concern. The poor representation of women
in parliament received particular attention. Only 18 per cent of MPs were women, while female representation
was 11.2 per cent in municipalities, and 5.2 per cent in local councils.** As of May 2010, Mauritius was one
of only two countries that failed to sign the SADC Protocol on Gender and Development which set a goal of
achieving 50 per cent female representation by 2015, though it did make earlier commitments to SADC to reach
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30 per cent representation by 2005.%% It was speculated that Mauritius had not reached the SADC target due
to the influence of religious and cultural norms regarding the proper roles of men and women. Additionally, it
was noted that many women were employed in jobs that did not allow them to participate in political life owing
to time constraints or employment regulations.’ According to the National Human Rights Commission of
Mauritius, discrimination is as bad if not worse in the private sector as it is in the public sector.’*® In 2008, the
sex discrimination division of the Commission received 63 complaints, 12 of which related to sex discrimination,
22 to sexual harassment and 29 were of a general nature.*® A UN report suggested that although legislative
safeguards against sexual harassment in the workplace were in place, their efficacy was doubtful given that they

failed to provide a safe environment for women to report cases.’”

According to the Commission, the incidence of gender violence, including rape and domestic violence, remained
high. Mauritians were particularly shocked by the brutal rape and murder of a sex worker, who was eight months
pregnant, in November 2009.”" The police released statistics which showed that between January 2008 and
March 2009, they received 406 complaints of domestic violence.””” A gender activist in Mauritius noted that
government shelters for victims of gender violence were insufficient and the government did not offer civil society
organisations adequate funds to set up their own shelters. Furthermore, the government neglected to rehabilitate
perpetrators of gender violence, which, according to one gender and human rights activist, meant that those guilty
of gender violence were more likely to re-offend.’”® A Sexual Offences Bill that would have criminalised marital
rape was not passed by parliament by the end of the reporting period. Originally placed before parliament in
October 2007, public outcry over a provision legalising consensual anal sex led to it being placed before a Select
Committee, where it remained.””* On 14 May 2010, a media report indicated that the bill would probably be put
on hold or abolished.*”

A UN Committee reported that child labour was an issue of concern in Mauritius. It also alleged that a number
of schoolgirls voluntarily worked with prostitution rings, while others were forced into prostitution. Schools
varied widely in their quality, and a third of the children did not pass their primary school leaving examinations.
A UN Committee blamed the high rate of failure partially on the fact that English was the primary language of

instruction in all schools, despite Creole being the most spoken language in many parts of the country.’”

The reporting period witnessed allegations of discrimination against ethnic minorities, particularly in relation to
employment in the public sector. Reportedly, politicians were widely perceived as having a tendency to employ
people from their own communities. According to the Federation of Mauritian Creoles, Creoles, while constituting
35 per cent of the Mauritian population, only held 2 per cent of public sector jobs. This led to calls for affirmative
action through the use of quotas.*””” The UN Committee on Economic, Social and Cultural Rights noted in its
concluding report in May 2010, that Mauritian Creoles experienced higher levels of poverty than other ethnic

groups in Mauritius.””®

The Equal Opportunities Act, 2008 was adopted in December 2008. The Act aimed to provide protection against
discrimination on grounds of age, ethnic origin, colour, race, physical handicap, caste, marital status, political
beliefs, belongings or sexual orientation. An Equal Opportunities Division was created to work towards eliminating
discrimination and promoting equality and good relations between people. An Equal Opportunities Tribunal was

also created to hear complaints, issue interim orders and determine whether complaints are justified.’”
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Despite “a long tradition of press freedom” in Mauritius, a series of incidents occurred during the reporting
period in which politicians verbally abused or attempted to silence the media.*** On 27 May 2010, journalists
from La Sentinelle, a media agency, were refused entry to a press conference.”® According to an international
media freedoms organisation, the editors of La Sentinelle were told by the Prime Minister that they would
pay the price for supporting the opposition during the May 2010 elections. In the aftermath of the elections,
government ministries, interstate agencies and libraries were told to cancel their subscriptions to L’Express, one of
La Sentinelle’s newspapers. These were not the first cases of discrimination towards La Sentinelle. In 2006, after
L’Express published a series of articles criticising the government, Air Mauritius stopped carrying the newspaper

on its flights, and state information services were told to stop advertising in La Sentinelle’s newspapers.**?

The Independent Commission for Corruption had a hundred cases of corruption pending in the months after the
end of the reporting period. The cases were filed against various public officials, including high-level bureaucrats

and police officers.*®

The Committee on Economic, Social and Cultural Rights noted in its concluding recommendations in May
2010 that Mauritius had yet to finalise the draft National Human Rights Action Plan. This was despite the
fact that the plan had been under finalisation for a number of years. Furthermore, the Committee noted that
economic, social and cultural rights did not factor into the plan. The Committee also commented that the
National Human Rights Commission of Mauritius had no specific mandate to deal with economic, social and

cultural rights as such.**

3.2 Compliance with the Pledge

In its pre-election pledge, Mauritius vowed to uphold the primacy of democracy and good governance, promote its
citizens” human rights and strengthen national institutions with a mandate to protect and promote human rights.
Despite these commitments, attempts were made during the reporting period to resurrect the death penalty, and
the media suffered politically motivated harassment. Child labour and exploitation also continued to be issues of
concern. Mauritius' National Human Rights Commission remained weak and had not yet incorporated economic,
social and cultural rights into its mandate. Despite assertions in its pledge that it was finalising a National Action
Plan on Human Rights, Mauritius had not announced or acted on such a plan by the end of the reporting period.
In its pledge, Mauritius also stated its intention to introduce into parliament a Police Complaints Bill, a Sexual
Offences Bill, a Children’s Bill and a Combating Trafficking in Persons Bill. However, none of these pieces of
legislation had been passed into law by the end of the reporting period.

Inits pledge, Mauritius noted thatit recently passed anti-discrimination legislation, which prohibits discrimination
in the workplace, among other spheres. However, discrimination was a reality for Mauritian Creoles, who were

severely under-represented in public life.

Mauritius’ pledges described the frameworks that were in place to combat violence and discrimination against
women and to promote female empowerment, specifically referring to its Protection from Domestic Violence
Act and its National Gender Policy Framework. Mauritius also drew attention to the new Sex Discrimination

Division of its National Human Rights Commission as evidence of its commitment to human rights at home. In
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spite of these assertions, discrimination against women and cases of sexual and domestic violence continued to be
reported. While attempts were made to introduce legal measures to combat marital rape, progress was stalled, and

no measures were in effect by the end of the reporting period.

Mauritius further pledged to advance human rights internationally and participate actively in the work of the UN
Human Rights Council. However, Mauritius was not particularly active at the Council sessions. On country-
specific resolutions, commendably, Mauritius broke with voting bloc affiliations to support greater international
scrutiny of DPRK and Sudan. Disappointingly however, when voting on DRC and Sri Lanka, Mauritius
supported weaker proposals on the former and discouraged international scrutiny of the latter. Mauritius

supported condemnation of human rights violations by Israel.

On thematic resolutions, Mauritius largely followed the voting patterns of affiliated blocs, such as the African
Group. Mauritius voted in favour of resolutions on the right of peoples to peace, the promotion of a democratic
and equitable international order, human rights and international solidarity, human rights and unilateral
coercive measures, the impact of the global economic crisis on the enjoyment of human rights, the elaboration
of complementary standards to ICERD, foreign debt and human rights, and discrimination based on religion or
belief. Mauritius abstained on resolutions on defamation of religions and voted against a resolution on traditional

values and human rights.

Despite its pledged determination to cooperate with the various treaty bodies, Mauritius had seven reports

overdue at the end of the reporting period, including reports under ICERD, CAT and ICCPR.

364 LExpress,“The Death Penalty: Killing in the name of...” (26 February 2010) at http://www.lexpress.mu/story/10022-the-death-
penalty-killing-in-the-name-of .html; Constitution of Mauritius, Sections 4(a) and 4(b) at http://www.gov.mu/portal/site/
AssemblySite/menuitem.ee3d58b2c32c60451251701065c¢521ca/?content_id=03654555fc808010VgnVCM100000ca6a12acRCRD#
pro (last accessed on 11 November 2010).

365 Inter Press Service, “Plea for More Female Candidates” (18 February 2010) at http://allafrica.com/stories/201002190010.html (last
accessed on 11 November 2010); Phone conversation with Manda Boolell, a gender and human rights activist in Mauritius.

366 Inter Press Services, “South Africa: A loud and clear no to violence against women” (12 May 2010) at http://allafrica.com/
stories/201005121025.html (Last accessed on 13 August 2010); Southern Africa News Features, “New Cabinet Falls Short of SADC
Gender Protocol” (8 June 2010) at http://allafrica.com/stories/201006080304.html (last accessed on 11 November 2010).

367 Inter Press Service, “Plea for More Female Candidates” (18 February 2010) at http://allafrica.com/stories/201002190010.html.

368 National Human Rights Commission of Mauritius, Annual Report 2008 at http://www.gov.mu/portal/goc/nhrc/files/
nhrcreport2008.pdf (last accessed on 17 November 2010).

369 National Human Rights Commission of Mauritius, Annual Report 2008 at http://www.gov.mu/portal/goc/nhrc/files/
nhrcreport2008.pdf (last accessed on 17 November 2010).

370 UN Committee on Economic, Social and Cultural Rights, “Consideration of reports submitted by State parties under Articles 16 and
17 of the Covenant - Concluding Observations of the Committee on Economic, Social and Cultural Rights — Mauritius” (3-21 May
2010) at http://www2.ohchr.org/english/bodies/cescr/docs/co/E.C.12.MUS.CO.4_AUV.doc (last accessed on 12 November 2010).

371 LExpress,“The gruesome end assassination Marie Ange Milazar” (15 November 2009) at http://translate.google.co.uk/
translate?hl=en&sl=fr&u=http://www.lexpress.mu/services/epaper-73014-b-assassinat-la-fin-atroce-de-marie-ange-milazar-b.
html&ei=KqfFS8gnzbysB8y-tJUO&sa=X&oi=translate&ct=result&resnum=6&ved=0CBMQ7gEwBQ&prev=/search%3Fq%3DMarie-
Ange%2BMilazar%26h1%3Den%26s5a%3DG (last accessed on 17 November 2010).

372 Le Defi Media Group, “Domestic violence worries” (6 April 2009) at http://www.defimedia.info/articles/153/1/Domestic-violence-
worries/Page1.html (last accessed on 17 November 2010).

373 Phone conversation with Manda Boolell, gender and human rights activist.

374 LExpress “Painful Reality of Rape in Marriage” (16 May 2008) at http://allafrica.com/stories/200805160732.html (last accessed on
17 November 2010).
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L'Express, “Mauritius: New Administration — The Challenges” (14 May 2010) at http://allafrica.com/stories/201005140734.html (last
accessed on 17 November 2010).

UN Committee on Economic, Social and Cultural Rights, “Consideration of Reports Submitted by State Parties Under Articles

16 and 17 of the Covenant - Concluding Observations of the Committee on Economic, Social and Cultural Rights — Mauritius”
(3-21 May 2010) at http://www2.ohchr.org/english/bodies/cescr/docs/co/E.C.12.MUS.CO.4_AUV.doc (last accessed on 12
November 2010); Phone conversation with Manda Boolell, a gender and human rights activist in Mauritius.

IPS, “MAURITIUS-RIGHTS: Sceptical Welcome for Equality Law” (29 January 2009) at http://ipsnews.net/news.asp?idnews=45599
(last accessed on 17 November 2010).

UN Committee on Economic, Social and Cultural Rights, “Consideration of reports submitted by State parties under Articles

16 and 17 of the Covenant - Concluding Observations of the Committee on Economic, Social and Cultural Rights — Mauritius”
(3-21 May 2010) at http://www2.ohchr.org/english/bodies/cescr/docs/co/E.C.12.MUS.CO.4_AUV.doc (last accessed on 12
November 2010).

IPS, “MAURITIUS-RIGHTS: Sceptical Welcome for Equality Law” (29 January 2009) at http://ipsnews.net/news.asp?idnews=45599.
Reporters Sans Frontieres, “Politically-motivated boycott of media group by government” (2 June 2010) at http://en.rsf.org/
mauritius-politically-motivated-boycott-of-03-06-2010,37657.html (last accessed on 11 November 2010).

Amnesty International Mauritius, “Communiqué d’Amnesty International sur la liberté de la presse” (31 May 2010) at http://www.
amnestymauritius.org/french/more.php?readmore=45 (last accessed on 13 August 2010).

Reporters Sans Frontieres, “Politically-motivated boycott of media group by government” (2 June 2010) at http://en.rsf.org/
mauritius-politically-motivated-boycott-of-03-06-2010,37657.html (last accessed on 11 November 2010).

Independent Commission Against Corruption, “Cases pending before intermediate court as at 13.08.2010” at http://www.gov.mu/
portal/sites/icac/trialdates.html (last accessed on 12 November 2010).

UN Committee on Economic, Social and Cultural Rights, “Consideration of reports submitted by State parties under Articles

16 and 17 of the Covenant - Concluding Observations of the Committee on Economic, Social and Cultural Rights - Mauritius”
(3-21 May 2010) at http://www2.ohchr.org/english/bodies/cescr/docs/co/E.C.12.MUS.CO.4_AUV.doc (last accessed on

12 November 2010).
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Nigeria




1. Background
1.1. Context

Nigeria is governed under a federal system, made up of 36 states and one federal capital territory, with executive
power vested in the president. The country is resource-rich, but poverty remains pervasive. The economy relies
heavily on the presence of natural resources, with an oil industry representing the vast majority of Nigeria's

exports. This dependency worsened as a result of the failure of successive rulers to diversify the economy.

After several periods of military rule over 16 years, Nigeria returned to democracy in 1999. President Olusegun
Obasanjo ruled till his two-term limit expired in 2007. His successor, the leader of the People’s Democratic
Party, Umaru Yar'Adua, was elected as Nigeria's new President at that time. In November 2009, it was
reported that President Yar’Adua was being treated for a serious ailment in Saudi Arabia, and in February
2010, the Senate transferred power from the ailing President to Vice President Goodluck Jonathan, who took
over the Presidency in an acting capacity. Umaru Yar'Adua died in May 2010 and Acting President Goodluck
Jonathan succeeded him officially.

1.2 UN Treaties

Nigeria is a party to the International Covenant on Civil and Political Rights (ICCPR), the International
Covenant on Economic, Social and Cultural Rights (ICESCR), the Convention on the Elimination of All
Forms of Racial Discrimination (ICERD), the Convention on the Elimination of All Forms of Discrimination
Against Women (CEDAW) and its Optional Protocol, the Convention Against Torture (CAT) and
its Optional Protocol, the Convention on the Rights of Persons with Disabilities (CPD) and its Optional
Protocol, the International Convention on the Protection of the Rights of All Migrant Workers and Members
of their Families (CMW), the International Convention for the Protection of All Persons from Enforced
Disappearance (CED) and the Convention on the Rights of the Child (CRC) and its Optional Protocol on the
Sale of Children, Child Prostitution and Child Pornography. Nigeria has also signed the Optional Protocol to
CRC on the Involvement of Children in Armed Conflict.

Nigeria has not signed the two Optional Protocols to ICCPR or the Optional Protocols to ICESCR.

1.3 UN Reporting History

Nigeria has completed some reports due under international treaties, but has failed to satisfy all its

reporting requirements.

The country has completed 18 rounds of reporting under ICERD, but has two reports overdue. It has
completed one round of reporting under ICESCR, although the 2000 report is overdue. Nigeria has not
completed any reporting under CAT. The country has fulfilled its reporting commitments under CEDAW,
ICCPR and CRC.

Nigeria has not extended an open invitation to the UN Human Rights Council’s Special Procedures.
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1.4 UN Voting Patterns and Performance at the Council

Eighth Session of the UN Human Rights Council
On 2 June 2008, Nigeria commended the work of the Eighth Special Session on the food crisis for emphasising

the importance of ensuring that all rights are treated in an equal manner.

On 2 June 2008, Nigeria welcomed the High Commissioner’s suggestion to convene an expert consultation on

the permissible limits to freedom of expression, such as in cases of religious hatred.

On 2 June 2008, the Special Rapporteur on extrajudicial killings, in a presentation on his country visit to
Nigeria, criticised Nigeria for failing to make sufficient progress and for the fact that adultery and sodomy were

still capital crimes.

On 3 June 2008, Nigeria strongly denied the allegation of the Special Rapporteur that executions were carried out
under Sharia law and stated that death penalties were not imposed for adultery or sodomy. It opposed the Special
Rapporteur’s recommendation that the death penalty be abolished. Nigeria was one of six countries which argued

that the actions of the Special Rapporteur constituted a breach of the Code of Conduct for mandate holders.

On 3 June 2008, Nigeria supported the framework proposed by the Special Representative of the Secretary-
General on human rights and trans-national corporations, which focused on the State’s duty to protect against
human rights abuses by third parties, including businesses. On 4 June 2008, Nigeria, as one of the main sponsors
of a draft resolution which renewed the Special Representative’'s mandate, praised the Special Representative for

his work and expressed strong support for the renewal of the mandate.

On 18 June 2008, Nigeria voted in favour of a resolution on the promotion of the right of peoples to peace.
Slovenia called for a vote on behalf of the EU, on the basis that the issues contained in the resolution were best
dealt with in other fora and that the resolution failed to state that the absence of peace did not justify breaches
of human rights.

On 18 June 2008, Nigeria voted in favour of a resolution on the promotion of a democratic and equitable
international order. The resolution rejected a unilateral approach in favour of a multilateral one when addressing
international issues. Slovenia called for a vote on behalf of the EU, on the basis that the resolution addressed
issues that were beyond the mandate of the Council. For example, it focused on relations between States rather

than relations between States and their citizens.

Ninth Session of the UN Human Rights Council

On 8 September 2008, Nigeria expressed support for the preparation of the Durban Review Conference and
suggested it should not focus on extraneous issues. Nigeria also highlighted poverty, gender equality and the

rights of women and children as priority human rights issues.

On 10 September 2008, Nigeria expressed strong support for the work of the Special Rapporteur on toxic waste.
It criticised States for failing to ratify the 1995 UN Basel Convention on the issue. On 12 September 2008,
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Nigeria called for the mandate to look into the responsibility of corporations and for an increased allocation of

resources for the mandate.

On 12 September 2008, Nigeria expressed strong support for the incorporation of a gender perspective
into the Council’s work and suggested that more women from developing countries should be appointed as

mandate holders.

On 12 September 2008, Nigeria supported the recommendations of the Special Rapporteur on the sale of
children. Nigeria also supported the scope of her mandate and believed that an in-depth analysis of cultural and

social factors in this context was needed.

On 17 September 2008, Nigeria reminded the Advisory Committee to work in line with the institution-
building text.

On 18 September 2008, Nigeria, in connection with the holding of a general debate on Universal Periodic
Review, cautioned against creating a new cycle for the Universal Periodic Review in addition to the agreed four-
year cycle. Nigeria also stated that the rules of procedure should be applied so that statements which were not in

order would not be included in the UPR or the report on the session.

On 24 September 2008, Nigeria voted in favour of a resolution on human rights and international solidarity.
The resolution emphasised the need for international cooperation to tackle human rights issues in a manner that
distributes costs and burdens faitly. France called for a vote on behalf of the EU, on the basis that international

solidarity was a moral principle not a human right defined in legal terms.

On 24 September 2008, Nigeria voted in favour of a resolution on human rights and unilateral coercive
measures. The resolution requested States to stop using or implementing unilateral, coercive measures not in
accordance with international law, particularly those creating obstacles to trade relations between States. It also
condemned the use of unilateral coercive measures to assert political or economic pressures, especially against

developing countries.

On 24 September 2008, Nigeria voted in favour of a resolution on follow-up to Resolution S-3/1 on the assault
on Beit Hanoun. The resolution welcomed the report of the High-Level Fact-Finding Mission dispatched to
assess the situation in Beit Hanoun. It called for full implementation of all the recommendations made in the

report and expressed regret for the delay caused by Israel’s non-cooperation.

Ninth Special Session of the UN Human Rights Council

On 12 January 2009, Nigeria voted in favour of a resolution on the grave violations of human rights in the OPT.
The resolution strongly condemned the Israeli military operation in the OPT, stating that this had caused grave
violations of the human rights of Palestinian civilians. It accused Israel of collective punishment of the Palestinian

people and called on the international community to act.
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Tenth Special Session of the UN Human Rights Council

On 23 February 2009, Nigeria voted in favour of a resolution on the impact of the global economic and financial
crisis on the universal realisation and effective enjoyment of human rights. The resolution expressed deep concern at
the effect of the economic and financial crisis on human rights and called for increased participation by developing

countries in international decision-making.

Tenth Session of the UN Human Rights Council

On 5 March 2009, Nigeria stated that the institution-building text dealing with UPR was currently sufficient and
did not need to be altered at the present time.

On 5 March 2009, Nigeria expressed support for the efforts of the African Union at finding an acceptable solution
to the problem in Sudan and emphasised that the International Criminal Court should not be politicised.

On 6 March 2009, Nigeria expressed support for the implementation of the Convention of the Rights of Peoples
with Disabilities and the recommendations of the Committee on the Rights of Peoples with Disabilities. Nigeria

also outlined the steps it had taken to address these issues.

On 6 March 2009, Nigeria expressed support for the consideration of a new international convention to regulate

private military and security companies.

On 6 March 2009, Nigeria expressed support for some of the recommendations of the Working Group on
arbitrary detention, but emphasised the need to distinguish between migrants who were arbitrarily detained and

those who were legally detained.

On 10 March 2009, Nigeria outlined the steps it had taken in response to the report of the Special Rapporteur on
torture. The Special Rapporteur expressed appreciation for this on 12 March 2009, and was particularly happy about

Nigeria’s consideration of a draft bill on establishing an Anti-Torture Commission.
On 11 March 2009, Nigeria supported the holding of a panel discussion on the obstacles to implementing
the Convention on the Rights of the Child at a national level. Nigeria outlined the measures it had taken and

highlighted some of the obstacles it faced.

On 13 March 2009, Nigeria expressed its commitment to the Trafficking in Persons Protocol and referred to the

need to tackle root causes and for international cooperation on the issue.

On 16 March 2009, Nigeria referred to hunger, poverty and the rights of women and children as priority human

rights issues.

On 20 March 2009, Nigeria expressed its opposition to any adjustments being made to the Universal Periodic

Review process, which it felt was dealt with adequately in the institution-building text.
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On 23 March 2009, Nigeria expressed support for the work of the Advisory Committee and observed that it
should continue to work in accordance with the institution-building text, while also suggesting additional issues

for the consideration of the Council.
On 24 March 2009, Nigeria expressed strong support for the Durban Declaration and Programme of Action.

On 26 March 2009, Nigeria voted in favour of a resolution on the use of mercenaries as a means of violating

human rights and impeding the exercise of the right of peoples to self-determination.

On 26 March 2009, Nigeria voted in favour of a resolution on human rights in the occupied Syrian Golan which
expressed deep concern for the suffering of the Syrian civilian population and referred to the systematic and

continuous violations of fundamental and human rights by Israel.

On 26 March 2009, Nigeria voted in favour of a resolution on Israeli settlements in the OPT, including East
Jerusalem, and in the Occupied Syrian Golan. The resolution strongly condemned the Israeli announcement that

it would build further settlements in the OPT.

On 26 March 2009, Nigeria voted in favour of a resolution on the human rights violations emanating from the

Israeli military attacks and operations in the OPT.

On 26 March 2009, Nigeria voted in favour of a resolution on the follow-up to Council Resolution S-9/1
on the grave violations of human rights in the OPT, particularly due to the then recent Israeli military
attacks against the Occupied Gaza Strip. The resolution regretted that the previous Resolution S-9/1 had

not been fully implemented yet and demanded that Israel cooperate with the international community.
On 26 March 2009, Nigeria voted in favour of a resolution on combating defamation of religions.

On 26 March 2009, Nigeria voted against a resolution expressing serious concern over the human rights situation
in DPRK and extending the mandate of the Special Rapporteur on DPRK for a further year. On 27 March 2009,
Nigeria explained its vote by saying that other better solutions to the issue were available. Nigeria further noted
that China’s vote against the resolution should be taken into account, as the two countries were close neighbours,

and that country-specific resolutions had so far been unhelpful.

On 26 March 2009, Nigeria voted in favour of a resolution calling for better geographic representation and
gender balance in the staff of the OHCHR.

On 27 March 2009, Nigeria voted in favour of a resolution on the elaboration of complementary standards to the

International Convention on the Elimination of All Forms of Racial Discrimination.
On 27 March 2009, Nigeria voted in favour of a resolution on torture and the role and responsibility of

medical and other health personnel. In an additional vote, Nigeria voted in favour of including a paragraph in

the resolution which took note of the report of the Special Rapporteur on torture. On 10 March 2009, the Special
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Rapporteur on torture had presented his report in which he considered whether the death penalty amounted to
cruel, inhuman or degrading treatment or punishment. Several States had accused the Special Rapporteur of
going beyond his mandate and noted that there was no international consensus on the status of the death penalty

as a breach of human rights.

On 27 March 2009, Nigeria abstained from voting on a decision on the publication of reports completed by the
Sub-Commission on the Promotion and Protection of Human Rights. The resolution provided for all reports by
the Sub-Commission that had previously been mandated by the Commission on Human Rights and submitted
to the OHCHR, to be published as UN documents.

On 27 March 2009, Nigeria abstained from voting on a resolution on discrimination based on religion or belief
and its impact on the enjoyment of economic, social and cultural rights. The resolution was introduced by the
EU. The Czech Republic, on behalf of the EU, explained that the resolution was in response to the report of the
Special Rapporteur on freedom of expression and that this was an important, sensitive issue. The resolution was

criticised by some other States for failing to adequately address contemporary forms of religious discrimination.

During the Tenth Session, two draft resolutions on the human rights situation in DRC were tabled, one by the
EU and the other by the African Group. The resolution drafted by the EU expressed serious concerns regarding
the human rights situation while the African Group's draft was less critical of the issue and called on OHCHR to
enhance its technical assistance activities in the country. Following the adoption of the African Group's resolution
by vote, the EU proposed amendments to the resolution reflecting serious concerns. Nigeria voted in favour of the

original resolution drafted by the African Group and voted against the amendments proposed by the EU.

Eleventh Special Session of the UN Human Rights Council

On 27 May 2009, Nigeria voted in favour of a resolution on assistance to Sri Lanka in the promotion and
protection of human rights. Before the vote, Germany, on behalf of the EU, proposed oral amendments to the
draft resolution, as it made no mention of the need to conduct investigations into alleged violations of international
human rights law or the need to prosecute perpetrators. Cuba, on behalf of a number of countries, requested that
no action be taken on Germany's proposed oral amendments. The request was put to a vote and the Nigeria

abstained from voting.

Eleventh Session of the UN Human Rights Council

On 3 June 2009, Nigeria engaged with the Special Rapporteur on violence against women, and endorsed her
recommendations. Nigeria also noted that the inequality between economic, social and cultural rights, and civil

and political rights, contributed to the problem of violence against women.

On 3 June 2009, Nigeria responded to a request by the Special Rapporteur on the independence of judges that

more States extend invitations to him to visit them. Nigeria said it would act to abide by his request.
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On 3 June 2009, Nigeria supported the need for governments to create enabling environments to allow free
and fair information to flow more effectively to civil society, ideally through universally agreed principles and

resolutions adopted by the General Assembly and the Council.

On 4 June 2009, during a panel discussion on women’s rights, Nigeria supported the possibility of establishing a

new special procedure on laws that discriminate against women.

On 5 June 2009, Nigeria commended the Independent Expert on the question of human rights and extreme
poverty and supported her focus on cash transfer programmes. Nigeria agreed with the view that poverty was a

human rights issue rather than a purely economic one.

On 5 June 2009, Nigeria noted its appreciation at the increasing engagement between the OHCHR and the
Council and stated that it was essential that the OHCHR's advocacy role remained unconstrained. Nigeria also

echoed concerns expressed by the High Commissioner about the general human rights situation of migrants.

On 16 June 2009, Nigeria called for treaty bodies to consider the status of women and their human rights in their

reports and discussions.

On 16 June 2009, Nigeria commended the Special Rapporteur on racism for focusing on the outcome of the
Durban Review Conference in his report. Nigeria also applauded the outcome of the Durban Review Conference

and looked forward to the implementation of the outcome document.

On 17 June 2009, Nigeria voted in favour of a resolution on the promotion of the right of peoples to peace.
The resolution recognised States’ obligations to improve the protection of human rights by ensuring peace.
Germany, on behalf of the EU, stated that while it recognised some of the principles set out in the resolution,
the issues set out in the draft were more comprehensively dealt with in other fora. Furthermore, Germany, on
behalf of the EU, noted that the resolution dealt with relations between States, not relations between State and

their citizens.

On 17 June 2009, Nigeria voted in favour of a resolution on the effects of foreign debt and other related
international financial obligations of States on the full enjoyment of all human rights, particularly economic,

social and cultural rights.

On 18]June 2009, Egypt, on behalf of the African Group, and the Czech Republic, on behalf of the EU, introduced
competing draft resolutions on the mandate on Sudan. The draft proposed by the African Group did not renew
the mandate of the Special Rapporteur or create a mandate for any international monitoring. It referred positively
to the efforts of the government. The EU resolution replaced the mandate of the Special Rapporteur with that of
an Independent Expert with some monitoring and reporting functions. The EU later accepted the African Group's
draft but with proposed amendments providing for the mandate of an Independent Expert. Nigeria abstained

from voting on these amendments, and after they were accepted, voted against the entire text as amended.
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On 18 June 2009, Nigeria, on behalf of the African Group, introduced a draft resolution on the Intergovernmental
Working Group on the effective implementation of the Durban Declaration and Programme of Action, which
extended the mandate of the Working Group by three years. The resolution was adopted without a vote following

oral amendments.

Twelfth Session of the UN Human Rights Council
On 15 September 2009, Nigeria, on behalf of the African Group, shared the OHCHR’s understanding that the

elimination of discrimination should be prioritised, but placed specific emphasis on the elimination of racism,

racial discrimination, xenophobia, and related intolerance in all their manifestations.

On 18 September 2009, Nigeria, on behalf of the African Group, emphasised the need to ensure a better geographic
representation of staff in the OHCHR.

On 1 October 2009, Nigeria voted in favour of a resolution on human rights and international solidarity.
On 2 October 2009, Nigeria voted in favour of a resolution on human rights and unilateral coercive force.

On 2 October 2009, Nigeria voted in favour of a decision on the effect of foreign debt over the enjoyment of

human rights.
On 2 October 2009, Nigeria voted in favour of a resolution on the right to development.

On 2 October 2009, Nigeria co-sponsored a resolution on promoting human rights and fundamental freedoms
through a better understanding of traditional values of humankind and voted in favour of it. Nigeria stated that

the positive influence of traditional values should not be predetermined without a panel discussion.

Twelfth Special Session of the UN Human Rights Council

On 16 October 2009, Nigeria, on behalf of the African Group, described the Goldstone Report as balanced and
fair and suggested that it be seriously considered.

On 16 October 2009, Nigeria voted in favour of a resolution that focused on continuing violations of human
rights by Israel in the OPT, and in particular, in East Jerusalem. It endorsed the recommendations set out in the
reports of the Fact-Finding Mission to Gaza led by Justice Goldstone and by the High Commissioner for Human
Rights, and called for their implementation.

Thirteenth Session of the UN Human Rights Council
On 4 March 2010, speaking on behalf of the African Group, Nigeria commended the OHCHR for its support

to the Council and stated that it was conscious of the value of the contributions of the Special Rapporteurs.
Nigeria said that the Code of Conduct for Special Procedures was meant to enhance their independence within

established rules and practices. Nigeria asked that the United Nations and member States actively participate to
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facilitate the outcome of the Durban Review. Finally, Nigeria reminded the Council of the importance of the right

to development, a major concern of the African Group.

On 5 March 2010, Nigeria thanked the High Commissioner for her engagement in the protection and promotion
of human rights, though it remained concerned about the lack of geographic diversity among her office’s staff. It
urged the OHCHR to continue to facilitate the implementation of the Durban Declaration and Programme of

Action and proposed that OHCHR lead the fight against racism and racial discrimination in sports.

On 8 March 2010, Nigeria commended a report by the Special Rapporteur on human rights and terrorism and
applauded the focus of the report on violence against women. Nigeria also commented that the report of the

Special Rapporteur on Torture was worthy of serious consideration by the Council.

On 11 March 2010, Nigeria commended the ‘considerable” work of the Special Rapporteur on freedom of religion.
It explained that the violence in the city of Jos was wrongly coloured as religious violence, when in fact it was largely
caused by poverty, illiteracy and political exploitation. Nigeria claimed that the alleged perpetrators of the violence

were arrested and would be prosecuted in due course.

On 12 March 2010, Nigeria reiterated its commitment to the Convention on the Rights of the Child and expressed
regret that children still suffer, despite established mechanisms to protect them. Also, concerning the elaboration
of an Optional Protocol to the Convention, Nigeria recommended exhausting domestic remedies before resorting

to remedies proscribed by the Committee on the Rights of the Child.

On 16 March 2010, Nigeria gave its commitment to ensure the right to effective participation of minorities and
said that it was imperative for governments of countries with minority populations to ensure that adequate political

space was provided to them.

On 16 March 2010, Nigeria, on behalf of the African Group, welcomed the work of the Advisory Committee,
expressing appreciation for the draft United Nations Declaration on Human Rights Education and Training.
It stated that it supported all further negotiations on the draft. The African Group was also encouraged by the

emphasis given to the effects of the international financial meltdown on the right to development.

On 19 March 2010, Nigeria, on behalf of the African Group, expressed satisfaction with the Universal Periodic
Review process and renewed its commitment to it. Nigeria appealed to the international community to continue
to share best practices and views on strengthening the mechanism and to provide updates on the implementation

of the recommendations stemming from it.

On 22 March 2010, Nigeria, on behalf of the African Group, welcomed a resolution on the OPT, especially
concerning the recommendation that Israel lift the blockade of Gaza. Nigeria urged Israel to urgently implement

United Nations human rights instruments on the matter.

On 23 March 2010, Nigeria, on behalf of the African Group, expressed its commitment to the implementation of

the Vienna Declaration and Programme of Action and underscored “its comprehensiveness and all-encompassing
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provisions”. Nigeria encouraged the international community to seize the opportunity presented by the document to

assess the progress achieved on the promotion and protection of human rights, and the obstacles that remained.

On 23 March 2010, Nigeria, on behalf of the African Group, emphasised the significance of the work done by the
Durban follow-up mechanisms and the Ad Hoc Committee on the elaboration of complementary standards. It
expressed its commitment to fighting all forms of racism. Nigeria noted with concern that a lack of will amongst
some delegations had hampered progress and asked for the cooperation of the international community to ensure

the implementation of the provisions of the Declaration and Programme of Action.

On 24 March 2010, Nigeria, on behalf of the African Group, commented on a report by the Independent Expert
on Somalia and regretted the lack of emphasis put on technical assistance and capacity building in the country.
Nigeria called for the international community to assist Somalia in reinforcing its institutions of governance and

providing support for peacekeepers in the country.

On 24 March 2010, Nigeria, on behalf of the African Group, noted improvements in the promotion and protection
of human rights in DRC and welcomed the country’s cooperation with thematic Special Rapporteurs and the

Special Representative of the Secretary-General on children in armed conflict.

On 24 March 2010, Nigeria voted in favour of a resolution on the composition of the OHCHR that asked for the

implementation of measures to ensure a better representation of geographic diversity among staff.

On 24 March 2010, Nigeria voted in favour of a resolution on human rights in the occupied Syrian Golan. The

resolution strongly condemned Israel's occupation of Syrian Golan.

On 24 March 2010, Nigeria voted in favour of a resolution on the right of the Palestinian people to self-
determination. The resolution emphasised the value of self-determination and supported Palestine and Israel in
their process towards peace and security. It encouraged the international community to aid the Palestinians in their

right to self-determination.

On 24 March 2010, Nigeria voted in favour of a resolution on Israeli settlements in the OPT, including East
Jerusalem, and the occupied Syrian Golan. The resolution asked the Government of Israel to reverse controversial
announcements about new settlements and to respect legal obligations concerning access to food and supplies, the

halting of impunity, the prevention of violence, etc.

On 24 March 2010, Nigeria voted in favour of a resolution on grave human rights violations by Israel in the
OPT, including East Jerusalem. The resolution strongly condemned the military attacks and operations in the
OPT, which it said caused grave violations of human rights. It asked for the end of the occupation and for the

establishment of an independent sovereign state through a peace process.
On 25 March 2010, Nigeria voted in favour of a resolution on the Follow-up to the Report of the United Nations

Independent International Fact-Finding Mission on the Gaza Conflict. The resolution asked for independent and

credible investigations regarding the violations of international humanitarian and international human rights law.
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On 25 March 2010, Nigeria abstained from voting on a resolution on the situation of human rights in DPRK. The
resolution asked for the mandate of the Special Rapporteur on DPRK to be extended and for the government's

participation in addressing human rights violations.

On 25 March 2010, Nigeria voted in favour of a resolution on combating defamation of religions. The resolution
urged the international community to promote a culture of tolerance and peace, especially concerning the wrongful

association of Islam with human rights violations and terrorism.

On 25 March 2010, Nigeria, on behalf of the African Group, introduced a draft document on the elaboration of
complementary standards on the elimination of all forms of discrimination. It expressed bitter disappointment
that the Ad Hoc Committee on Elaboration of Complementary Standards had not reached a consensus on the

necessity of complementary standards, as had been agreed in Durban.

On 26 March 2010, Nigeria, on behalf of the African Group, introduced a resolution on strengthening technical
cooperation and consultative services in the Republic of Guinea and condemned the killing of innocent
demonstrators holding peaceful demonstrations in the country. The African Group called on the international
community to support the transitional government towards peace and order and asked member States to adopt

the resolution without a vote.

On 26 March 2010, Nigeria, on behalf of the African Group, introduced a draft text on the situation of human

rights in DRC and strengthening of technical cooperation and consultative services.

On 26 March 2010, Nigeria, on behalf of African Group, introduced a resolution on a world of sports free from
racism, racial discrimination, xenophobia and related intolerance. The resolution underlined the need to prevent
racism and combat impunity in sport. Nigeria expressed its commitment to safeguard freedom of worship and

encouraged the international community to foster a dialogue to stamp out all kinds of racism.

On 26 March 2010, Nigeria, on behalf of the African Group, thanked the President of the Council, the High
Commissioner and her Secretariat and civil society for their work during the session and underscored its

pleasure at the consensus outcome which characterised the Council’s work during the Thirteenth Session.

2. Pledge

2.1 Election to the Council

Nigeria was one of 13 African countries to contest the May 2006 elections to the Council. The number of candidates
was the same as the number of seats reserved for Africa, meaning that the election results were pre-determined. In

the election, Nigeria came twelfth among the African Group with 169 votes.

On 12 May 2009, the results of the elections were again pre-determined. With 148 votes, Nigeria came third

among five candidates contesting the five seats reserved for African States.
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2.2 Pledge Made

In its 2006 pre-election pledge, Nigeria undertook to participate actively in the Council and to aim at making it a
credible, strong, fair and effective United Nations human rights body. It notably committed itself to full cooperation
with the Special Procedures of the Council and pledged to maintain an open door policy for all UN human rights
inspectors, rapporteurs and representatives carrying out their mandates. Nigeria promised to work with treaty
bodies and to submit timely periodic reports. It also pledged to contribute actively to the development of a human
rights culture and to mainstreaming human rights in the UN and regional organisations. Nigeria reiterated its
commitment to strengthen its National Human Rights Commission to help in promoting human rights within
its own borders and pledged to uphold the principle of non-discrimination and the rights of all its citizens.
Nigeria further committed itself to the protection of all human rights, including the right to development.

In 2009, Nigeria’s pre-election pledge document included a review of initiatives already undertaken by the
government to advance its human rights agenda. The review noted the presence in the National Assembly of
various bills intended to review and/or reform the National Human Rights Commission, the administration
of justice system, the prison system and the Nigeria police. It also noted that the country had intensified efforts
against corruption and economic crimes by strengthening the bodies that were set up for the purpose. In its
pledges, Nigeria stated that it stood by its 2006 pre-election pledges. It specifically promised to support and
engage with the Council to promote human rights within and outside Nigeria. Furthermore, Nigeria pledged
to cooperate with all treaty bodies, to intensify efforts to ratify or domesticate all outstanding human rights
instruments, to implement all accepted recommendations of its Universal Periodic Review and to cooperate with
all human rights-related Special Procedures of the United Nations. Finally, Nigeria pledged to continue to make

its best effort to enhance the protection and promotion of human rights in Nigeria.

3. Compliance

3.1 Human Rights During the Reporting Period

Nigeria's police and security services were criticised during the reporting period for extortion, illegal detention,
brutality, torture and extrajudicial killings.’® Calls for reform from various civil society organisations, the
National Human Rights Commission (NHRC) and even some government ministers have not yet been heeded,
as evidenced by the overwhelming number of instances of police misconduct throughout the reporting period.
There were reports that police officers in some parts of the country regularly extorted money from motorists.** In
Imo State, numerous security task forces had to be disbanded because of their harassment of ordinary citizens.*
The Human Rights Writers Association of Nigeria (HURIWA) criticised the police for ineffectiveness, citing
the extremely high number of armed robberies and murders in the country, and the inability of the police to
combat them.**® Allegations of illegal detention were reported around the country. At one point, the police put
nearly 4,000 members of a northern Nigerian Islamic group into preventive detention, because the group posed

a“potential threat”?®

Extrajudicial killings were rife throughout the reporting period, despite an assurance in September 2008 that

the Federal Government did not support the killings. The foreign minister warned “institutions” not to engage

in extrajudicial killings and said that any person perpetrating them would be prosecuted.* Furthermore, in
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December 2008, the Police Service Commission reportedly said it would begin sanctioning commissioners
of police whose serving officers were found to have committed extrajudicial killings.*** Despite these official
statements, the killings continued to be reported. In December 2008, an international human rights organisation
called on the Nigerian government to investigate allegations that the Police Mobile Force had killed up to 90
people, mostly Muslims, in the communal violence-ridden city of Jos. The report included allegations that men
in police and military uniforms had carried out summary executions of detainees and killed up to 26 people at
once, after chasing them into an automobile workshop. Most of the killings reportedly happened on the day that
the Plateau State Governor issued a shoot-on-sight order to security services.’®* One year after the killings, an
international human rights organisation revised the number of deaths to 130 and noted that no prosecutions of
security forces had taken place’” At the end of the reporting period, there were unconfirmed reports that a few
perpetrators had been dealt with internally by the Nigeria Police Force, but no prosecutions had occurred in the
public domain.*** In January 2009, a coalition of human rights groups in Osun State petitioned the police in their
state regarding several alleged extrajudicial killings.**> In March 2009, a two-day tribunal was organised in the
city of Ibadan by the NHRC and NGOs and was attended by police representatives. Attendees heard multiple

stories about people who were raped or killed by police.**

In Borno State, the alleged leader of Boko Haram, an Islamic sect which was blamed for an outbreak of violence
over several days in July 2009, was arrested late that same month. He was killed by police while in custody, in an
unmistakable and well-publicised instance of extrajudicial killing, Police claimed that he was killed while being
captured, but video footage obtained by the media later showed him being arrested by the police with a bandage on
his arm.*” One police officer reportedly went as far as to invite journalists into the police station to view the body.*®
It was reported that hundreds of members of the same sect were allegedly “summarily executed” by security services
who used indiscriminate violence to end unrest in Borno State. International condemnation of the killings, and
especially the custodial deaths of the Boko Haram, was met in August 2009 with a Federal Government apology
and a promise to investigate.””” In February 2010, a video surfaced which was allegedly filmed in Borno State in
July 2009. It clearly showed a Nigerian police officer carrying out extrajudicial executions leading to renewed calls
for Goodluck Jonathan, the Acting President at the time, to investigate. In March 2010, up to 17 police officers
were reportedly arrested on Jonathan’s orders for their involvement in the July 2009 violence, and in April 2010 the

family of 2 man who was killed in the violence was awarded monetary compensation by the police.*”

In December 2009, a hospital in Enugu told the media that it had difficulties disposing all the bodies that the
police delivered to the mortuary — 75 between June and November of 2009. A mass grave was filled in late 2009
and another was expected to be dug shortly. While police claimed that the corpses were those of armed robbers
who were killed in legitimate shootouts, reports allege that at least seven of the bodies were of men who had been
arrested and paraded alive in front of the media in the past, suggesting that they had been killed in custody.*”!
In December 2009, an international human rights organisation released a major report on the “hundreds” of
extrajudicial killings perpetrated by Nigerian police and security services every year. The report alleged that
Nigeria Police Force Order 237 is part of the problem, as it allows officers to use lethal force against suspects or
detainees when they are trying to escape, even if the escapee does not pose a threat to life.*** The vague wording
of the Order allows officers to escape with impunity. According to the report, the rare police officer who is
prosecuted for offences hardly ever sees jail time.*”* In April 2010, police were asked to explain the disappearance

of six young men from police custody. The men were arrested the year before and had not been seen since. Their
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families believed that the men were victims of extrajudicial executions.*”* In February 2010, Goodluck Jonathan,
the Acting President, reportedly pledged to reform and hold the police services to account but there was little
verifiable action on the pledge as of the end of the reporting period.*”

Torture was an issue throughout the reporting period. According to many domestic and international NGOs and
the Nigerian NHRC, torture by police and security forces was pervasive.*® In one incident cited by the Nigerian
Bar Association (NBA), six men were picked up by the police for robbery and forced to confess by having
teargas sprayed in their eyes. One of the young men was allegedly murdered by the police shortly thereafter.*”
In April 2009, the Attorney General and Justice Minister called on police to stop victimising innocent people
and to stop torturing suspects. He said that the goal should be to “have police who will not wilfully indulge
in the violation of human rights of citizens”."®® A report released by a major international donor organisation
in 2010 reiterated dozens of ways in which Nigeria's police torture suspects to extract confessions, including
beatings, rape, mental torture, sleep deprivation and shooting both legs (known as the VIP treatment).” In
April 2010, the NHRC called on Acting President Goodluck Jonathan to outlaw torture absolutely.*’® An

anti-torture bill was before parliament but had not been passed at the conclusion of the reporting period.

For Nigeria’s 46,000 prisoners, conditions are dire. General overcrowding, poor sanitation, and a lack of
food and medicines are reportedly major issues in Nigeria's prisons.*’’ The central and state governments
repeatedly pledged to address overpopulation in the prison system.*'? Despite these pledges, and the occasional
amnesty given to some prisoners to ease overcrowding,*® congestion continued to be a problem in Nigeria,
largely due to the fact that 65 per cent (30,000) of Nigeria's prisoners were still awaiting trial.*** CHRI was
told that the use of unregulated remand by magistrates was the primary reason that prisons in Nigeria were
congested, and that if all remand prisoners were released then the prisons would be decongested quickly.*
A riot broke out in one Nigerian prison in January 2010, reportedly owing to unrest about overcrowding.*'®
Beyond overcrowding, a major report released in October 2008 by the Legal Defence and Assistance Project
(LEDAP) and Amnesty International found that up to 80 per cent of prison inmates in Nigeria were subject
to beatings or torture at some point during their detention. A Nigerian NGO reportedly claimed that 97 of
the Port Harcourt Maximum Security Prison’s inmates were underage.*’” There were also reports that prison

guards were extorting families of prisoners every time they visited the prison.*®

Given the problems inherent in Nigeria's police and justice sectors, its retention of the death penalty was
especially concerning. Despite a positive step by Lagos State in August 2009, which led to three death row
inmates being pardoned and 37 death row inmates having their sentences commuted, capital punishment
remained an issue during the reporting period.*”* In moves that human rights groups said would jeopardise
the lives of those kidnapped, three states in Nigeria passed bills in February and May 2009 which would make
kidnapping with a weapon a mandatory capital offence.*”® At least 40 of Nigeria's death row prisoners were
between 13 and 17 years at the time of the commission of their capital offence.*”' In April 2010, it was reported
that Nigeria had 870 death row inmates, and although there have reportedly been no official executions in
Nigeria since 2002 and diplomats say Nigeria exercises a self-imposed moratorium on the death penalty, death
sentences are still given in courts and human rights groups believe that secret executions have taken place
since 2002.** Even more concerning was the April 2010 assertion by the Abia State Governor that official

executions should resume as a method of clearing prison congestion.*”® This assertion was widely condemned
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and it was clarified in the following days that no policy to execute prisoners as a way of controlling congestion

had been implemented.***

The Prevention of Terrorism Bill, 2009, was placed in the Nigerian National Assembly as the reporting period
ended. The bill was criticised for being in direct contradiction to several of Nigeria's international and domestic
human rights obligations. For example, the bill reportedly includes definitions of terrorism that are overly
broad, a reverse burden of proof and limits of permissible detention that are well beyond any internationally

acceptable standards.*”®

Freedom of expression continued to come under attack in the form of violence and threats directed at media
persons. In August 2008, a reporter with the newspaper This Day was shot in his car. Conflicting reports
suggested that he was either shot by robbers who took nothing from his car or by men in police uniforms as he
opened the door to get out of the car.*” In September 2008, a report indicated that Channels Television Station
was suspended and four of its staff members were held by security services, after the channel mistakenly aired an
allegedly fabricated report that President Umaru Yar’Adua might step down for health reasons.*”” In October
2008, police in Bauchi State revealed that they were investigating the editor of a state-owned newspaper for
writing an article on the performance of the state administration.*”® Later in October 2008, a US-based blogger
was detained without charge and reportedly subjected to torture to elicit the names of sources on stories that
were embarrassing to the government.*”” In November 2008, the Nigerian Guild of Editors reported that the
editors of the newspaper Leadership suffered harassment at the hands of Nigeria's State Security Service.**
In March 2009, an editor of a Lagos-based newspaper was reportedly taken from Abuja and detained for one
week in Bayelsa State following the publication of a controversial story about the governor of that state.”®' The
NHRC reportedly noted that the detention was “an infringement of the freedom of the press as guaranteed by
the 1999 Constitution of the Federal Republic of Nigeria.”**? In September 2009, Bayo Ohu, an assistant editor
with The Guardian, was killed in his home by unknown assailants. Colleagues reportedly believed the murder
to be a result of Mr Ohu's report on fraud in the Customs Department.”®® In April 2010, three journalists
were killed in two separate incidents. In one case, two journalists with a Christian newspaper were allegedly
killed by Muslim rioters while on their way to the city of Jos, which was experiencing unrest at the time. The
other journalist was killed in his home by unknown assailants who did not take anything from his house.***
In the aftermath of these murders, major protests were staged by journalists who were reportedly angry at
the impunity with which their colleagues were murdered.*®® Around the time of the murders, four different
journalists who covered the dismissal of Nigeria's Electoral Commission Chairman received identical death
threats and it was reported by the Nigeria Union of Journalists that eight of its members received death threats

and at least one was being followed by men who reportedly called themselves “security officials”.**¢

Non-journalists also came under attack for using their right to freedom of expression. In December 2008, police
in Ondo State shot and killed five people who were protesting the death of a woman killed in a road accident
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allegedly caused by a police officer.*”” In March 2009, a human rights group alleged that soldiers shot two men
who were attending a peaceful protest in Delta State. The human rights group alleged that the soldiers were
being protected from their consequences by their superiors.**® In March 2009, it was reported that 24 activists
associated with the group Coalition Against Corrupt Leaders, who were charged with protesting within a

state election petition tribunal in July 2008, had their bail revoked and were to be remanded till their trial.
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The decision to revoke bail was termed as “nothing other than another clampdown on opposition figures” by
a supporter of the imprisoned activists.*®* In August 2009, a rights group condemned the brutalisation, arrest
and detention by police of secondary school pupils. They were protesting the Kogi State Government's lack of
sensitivity to the demands of their teachers, who were engaged in a strike action. A newspaper reported that
one student was killed by police gunfire aimed at dispersing protesters.**® In April 2010, three human rights
activists were allegedly assaulted and detained for several hours in Rivers State before being released without
charge. While in detention in Port Harcourt, the activists were reportedly denied legal counsel and medical
attention to their injuries, which were sustained during their detention.**! The Civil Liberties Organisation
(CLO) reportedly stated that it considered the attack on the activists to be calculated “attempts to stifle voices

of dissent in the state”.**

Despite reports that fraud and corruption were easing in the run-up to the reporting period — President Yar'Adua
reportedly said that in the previous year the government had recovered USD 3.4 billion that had been looted, and
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returned it to the Nigerian treasury*”® — corruption remained pervasive in Nigeria.** In its latest ranking released

in November 2009, Transparency International ranked Nigeria 130th in the world in corruption perceptions.**®

The Economic and Financial Crimes Commission (EFCC), which was once described as the best anti-corruption
agency in Africa by the Executive Director of the UN Office on Drugs and Crime, had to fire eleven of its
officials for fraud, mostly relating to their job applications. The EFCC was shrouded in controversy in the
previous edition’s reporting period when its Executive Chairman, Nuhu Ribadu, was sent on a year-long training
course and replaced by Farida Waziri, a former police official. Opposition and human rights groups reportedly
alleged that Mr Ribadu’s removal and Ms Waziri's instatement were pushed by seven state governors who were
being investigated by the EFCC during Mr Ribadu'’s tenure. The police reportedly denied that Mr Ribadu'’s
removal had anything to do with the government acceding to politicians “anxious” that their finances should
not be investigated.** Mr Ribadu was subsequently put on trial for failing to disclose assets during his tenure as
Chairman of the Commission, in what his supporters called a political charge. He reportedly alleged that threats
and attempts on his life were made, which caused him to flee the country.**” In May 2010, the charges against
Mr Ribadu were finally dropped, after a direct appeal to the new President, Goodluck Jonathan.**®

Several former state governors and other government officials were charged by the EFCC during the reporting
period, and some were convicted. In a bizarre case, the former Chairman of the Niger Delta Development
Commission was charged with the theft of USD 6.8 million from the state, much of which he reportedly used
in black magic rituals. In one ritual he was alleged to have burned millions of Nigerian Naira (NGN) and then
rubbed the ash all over his body.** In December 2008, former Edo State Governor was convicted of withholding
information from EFCC about a bank account which held over 3.5 million NGN.*° In March 2009, the former
Governor of Ondo State was arrested over allegations of corruption, abuse of office and theft of public funds.
He was reportedly making final preparations to leave the country just before being taken into custody.*' In
August 2009, it was reported that the EFCC was seeking 19 Nigerian bank executives who were fired by the
Central Bank of Nigeria after it was forced to bail out five major Nigerian banks for approximately USD 2.6
billion, because their cash reserves were dangerously low owing to bad loans. The 19 executives were sought
for questioning over charges related to money laundering, false accounting and share price manipulation.** Six

people, including the former Sokoto State Governor, were arrested in December 2009 for the alleged looting of
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15 million NGN from state coffers.”** In February 2010, the former Governor of Nasarawa State was reportedly
arrested for the alleged embezzlement of 15 billion NGN from state coffers.”®* In May 2010, the Chairman of
the People’s Democratic Party was charged with fraudulently earning USD 1.5 million in federal funds when he
was a minister under former President Olusegun Obasanjo. He reportedly denied the charges and was granted
bail.** Also in May 2010, a former minister, who was in self-imposed exile in the United States, returned to
Nigeria to face charges that he embezzled up to 32 billion NGN while he was in office.**

Nigeria had not enacted Freedom of Information legislation by the end of the reporting period, despite eleven
years of aborted attempts.*” The Independent National Election Commission (INEC), the primary election
monitoring body in Nigeria, was heavily tainted owing to its role in the 2007 election and by-election rigging
scandals in local elections. INEC has struggled to root out electoral corruption in Nigeria and it is unclear
whether ambitious plans to create a biometric, and supposedly fraud-proof voters register, will be ready in time

for the 2011 general election.**

The Nigerian NHRC had its status downgraded by the International Coordinating Committee of National
Institutions for the Promotion and Protection of Human Rights during the reporting period of the previous
edition of this report because of government interference in the removal of its Executive Secretary. In March
2009, the Executive Secretary of the NHRC was again removed by the Federal Government, in a move that
was condemned by civil society groups who called it “an apparent unlawful and arbitrary removal” and urged
the government to implement its commitment to the Paris Principles, “which [guarantee] full independence for
national human rights commissions and provides a framework for the effective operation of these institutions”.**?
In August 2009, the new Executive Secretary said that poor funding, a weak legal framework and inadequate
capacity and staff development were the primary reasons why the NHRC was unable to achieve its mandate.*®
In February 2010, the Senate passed a bill which would amend the NHRC Act. The Executive Secretary urged
the National Assembly to do the same, as the bill, if passed, would give the NHRC greater independence, a

more secure funding arrangement and additional powers for investigation and enforcement.**' The bill had not

passed into law as of the end of the reporting period.

Sectarian violence was an issue in Nigeria throughout the reporting period as violent riots and clashes between
Christians and Muslims in certain parts of the country continued. The most serious sectarian violence was
experienced in the city of Jos in Plateau State. Three major clashes between Christians and Muslims took place
in Jos during the reporting period, though there are indications that the violence was largely perpetrated for
political and economic reasons, and that ethnic cleavages also factored into the violence. In November 2008,
400 people were reportedly killed in riots, and the political class was blamed for not anticipating and preventing
tensions from erupting into violence in the aftermath of elections.*” A local Muslim community called for the
state governor to be tried for genocide for the lack of action he allegedly took while Muslims were being killed
during the riots.*”® Violent clashes resurfaced in January 2010 and up to 326 people were killed.*** Again in
March 2010, up to 500 people were killed in new violence, that media reports surmised were intended to be
revenge attacks for the violence in January.*® A media story in April 2010 said that violence was being recorded
in the villages surrounding Jos on almost a daily basis.**® One activist summed up the government’s response
to sectarian clashes as being characterised by "impunity, shifting of blame, looking for scapegoats and non-

implementation of probe panel reports”. *
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Housing remained a major issue in Nigeria. In August 2009, the Managing Director of the Federal Mortgage
Bank of Nigeria said that the country would require 45 trillion Nigerian Naira to deliver comfortable shelter to
all Nigerians.*® Despite the dire housing situation in Nigeria, several forced evictions were sanctioned by various
levels of the Nigerian government during the reporting period. A number of states carried, or attempted to
carry, out controversial demolition plans to bolster urban renewal strategies. In the Federal Capital Territory of
Abuja a court injunction was needed to keep the territorial minister from carrying out a planned demolition of
a suburb of Abuja which, one report claims, might have left a million people homeless.*®® The NHRC likewise
protested against the planned demolition,””® which the court put on hold till the pending court appeal was
resolved. At the end of the reporting period, the decision of the court was still pending.*”* Residents of a village
in the Federal Capital Territory protested against the demolition of their homes in Kagini Village in defiance
of two court orders which they claimed mandated the bulldozing of their homes to be stopped.”’? Rivers
State saw the worst forced evictions during the reporting period as the Rivers State Government planned
and carried out an urban renewal strategy which involved the mass eviction and demolition of all waterfront
properties in the capital of Port Harcourt. The UN Special Rapporteur on the right to adequate housing
voiced concerns in August 2009, on the plan to potentially evict “hundreds of thousands” of people in Port
Harcourt in the following year. She expressed additional concerns that those who would be evicted had not
been consulted on the process.*”* Despite opposition from domestic and international human rights groups,
the planned demolitions continued. In October 2009, three people were killed when police opened fire on
protesters who were attempting to block the demolition of their homes in Port Harcourt. In addition to the
dead, 11 people were reportedly in hospital with gunshot wounds and 23 men were arrested for breaching the
peace.”’* An international human rights group pointed out that demolitions were taking place in contravention
of the Rivers State Government's own Physical Planning and Development Law (2003), which would have

forced the government to provide alternative housing for all the occupants affected.””

The Niger Delta, where various militant groups have been fighting for turf amongst the oil-rich creeks, continued
to be a scene of violence, despite ceasefire attempts. It was alleged by an organisation claiming to represent the
largest ethnic group in the region, that up to 1,000 civilians were killed by water and air-borne gunship attacks
in a hostage rescue operation, in which the Nigerian military attempted to rescue an international ship crew
who had been taken hostage by the Movement to Emancipate the Niger Delta(MEND). The Nigerian military
denied the charge.”® The region also continued to be hit hard by environmental degradation which some
organisations blamed on the Federal Government for not regulating the activities of oil multinationals. Indeed,
environmental degradation was said to have ruined the livelihoods of people dependent on their environment
for an income, which has in turn reportedly fuelled support for and participation in militant violence.*””” There
were also reports in international media that security forces arrested an American filmmaker who was making
a documentary in the Niger Delta region. He was charged with spying — reportedly the third time in 2008 that

charges of spying were levied against foreign journalists in the region.
harges of spying levied against foreign j lists in the region.*”®

The situation of women in Nigeria remained poor. Violence against women was reportedly still a major issue

and only three states in Nigeria reportedly had a domestic violence law banning the practice. Although Nigeria
ratified CEDAW in 1985, it had yet to be domesticated in Nigeria by the end of the reporting period.*”
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In some areas of Nigeria, children continued to be branded child witches, which often resulted in abandonment,
horrific physical violence, and sometimes murder. One children rights activist said that many people in Akwa
Ibom State believed that children could be possessed by demons,*® and that opportunistic “bishops” often
extorted money from families wishing to exorcise them. One “bishop” admitted to a documentary film crew
that he had killed 110 children in the course of exorcisms, though, when he was arrested, he claimed he had
only killed the demons inside the children, not the children themselves.** In November 2009, the Community
Tribunal of the Economic Community of West African Sates (ECOWAS), reflecting on the state of child
education in Nigeria, held that there was a universal right to primary education and that the authorities in

Nigeria were under an obligation to make such provisions. ***

Homosexuals continued to face discrimination during the reporting period. A gay Nigerian man told BBC in
August 2008 that he fled Nigeria over threats to his life because of his sexuality.*®® Homosexual sex remained
illegal — especially so in the north of the country where it could reportedly result in the death penaley** —
and homophobic statements were made by public figures throughout the reporting period. In August 2008,
the Governor of Lagos State called for religious leaders to “prevent the spread” of homosexuality.*® During
Nigeria's Universal Period Review exercise in February 2009, Nigeria's representative reportedly told the UN
Human Rights Council that the government did not consult any civil society groups working on the rights
of sexual minorities in preparing its national report because no group could be found.”*¢ In January 2009,
international human rights organisations condemned a new bill in the Nigerian legislature which would ban
gay marriages. The bill would license authorities to raid any suspected gay marriage and imprison couples who
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In March 2009, gay rights organisations stormed the National Assembly in a

were married for three years.

protest over the bill. The bill was not passed by the end of the reporting period.

3.2 Compliance with the Pledge

Nigeria pledged to continue making its best efforts to enhance the protection and promotion of human rights
domestically. The dire human rights situation in Nigeria during the reporting period was testament to the lack

of fulfilment of this pledge.

Police and security services regularly acted outside the law. Habitual extortions, illegal detentions, horrific
torture, extrajudicial killings and general ineffectiveness were regularly reported. The National Human Rights
Commission of Nigeria was cited in Nigeria's pledge as a body which would be reformed to bring it in line
with the Paris Principles. These reforms were not carried out, and the Commission continued to be hampered
by government interference as well as a lack of funding and a weak legal framework. Reforms to the prison
system did not fructify and prison conditions in Nigeria remained deplorable owing to extreme overcrowding.
Poor sanitation, lack of food and medicine, the beating and torture of prisoners and placing minors with adults
were also concerns. The death penalty was retained, and although no executions were reportedly carried out,
death sentences were still handed down and secret executions were alleged to have occurred. The proposed
Prevention of Terrorism Bill, 2009 contained several provisions which were in direct contradiction to many of

Nigeria's international and domestic human rights obligations.

Media persons, protestors and civil society activists were targeted with harassment, violence, death threats and

illegal detention, despite Nigeria's rhetoric at the Council sessions that governments should “create enabling
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environments to allow free and fair information to flow more effectively to civil society”. Freedom of information
legislation was not passed by the conclusion of the reporting period. Corruption remained pervasive, with the
Economic and Financial Crimes Commission continuing to investigate many high-profile cases of corruption.
The functioning of the Commission was plagued by charges of fraud against its own staff. Despite a dire
housing situation, forced evictions were carried out regularly. Violence against women and children did not

decline and homosexuals continued to be discriminated against and harassed.

Nigeria fulfilled its pledge to actively engage with the Council, as it was one of the most vocal member States
at most sessions and made considerable interventions on behalf of the African Group towards the end of the
reporting period. That said, it also vowed to use its active engagement to promote human rights within and

outside Nigeria, and results were mixed on that aspect of its pledge.

With the exception of the resolutions on Israel and the OPT, Nigeria voted against extending country-specific
mandates, stating its opinion that they were counter-productive, and was generally against resolutions which were
critical of specific countries. On Sudan and DRC, Nigeria supported a weak approach. Nigeria voted against a
resolution on extending the Council's mandate in DPRK, and reiterated that country-specific resolutions had
thus far been unhelpful. Nigeria later abstained on a similar resolution which extended the mandate of the Special
Rapporteur on the Human Rights Situation in DPRK. It voted in favour of a weak resolution on Sri Lanka and

abstained on a vote that attempted to silence amendments to resolutions critical of Sri Lanka.

Nigeria voted with the African Group and other allied voting blocs on controversial thematic resolutions.
It voted in favour of resolutions on the right of peoples to peace, human rights and international solidarity,
unilateral coercive measures, defamation of religions, the promotion of a democratic and equitable international
order, the effect of the global financial crisis, the elaboration of complementary standards to ICERD, the
effect of foreign debt on human rights, and on traditional values. The country abstained on a resolution on

discrimination based on religion or belief.

Nigeria called for the Code of Conduct for Special Procedures to be strictly enforced when the Special
Rapporteur on extrajudicial killings criticised Nigeria’s stance on the death penalty, in a report to the Council.
In a later session, Nigeria stated that the Code of Conduct for Special Procedures was meant to enhance
independence within established rules and guidelines. Nigeria also reminded the Advisory Committee to stick
to the institution-building text on more than one occasion. Regarding the UPR, Nigeria noted its opinion that
the UPR’s institution-building text was satisfactory and need not be reopened, after the High Commissioner
for Human Rights and several other countries expressed a desire for the process to eventually be supplemented

with a follow-up mechanism.

Nigeria pledged to cooperate with all treaty bodies, but it still had several reports overdue at the end of the
reporting period, including one dating back to 2000.

385 Open Society Justice Initiative, “Criminal Force - torture, abuse, and extrajudicial killings by the Nigeria police force” (2010) at
http://allafrica.com/download/resource/main/main/idatcs/00020133:ca1fc169adf8765a6fee823ead6b52ad.pdf (last accessed on 5
October 2010).
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1. Background
1.1. Context

The Constitution of Pakistan, adopted in 1973, envisioned a federal republic in which Islam was the state
religion. Several constitutional and ordinary laws were enacted with the ostensible aim to make Pakistan an

Islamic state.

Repeated long periods of military rule characterised Pakistan’s political history. The institutions of the army
and its intelligence agencies continue to play a dominant role in key areas, including internal security and foreign
affairs. While Martial Law was not declared, Pakistan was most recently under military rule from October
1999, when General Pervez Musharraf seized power from Nawaz Sharif, to November 2007, when Musharraf
resigned from his post as Army Chief of Staff but stayed on as President. On 18 August 2008, Musharraf
resigned as President after being threatened with impeachment. Asif Ali Zardari, the widower of assassinated
Pakistan People’s Party (PPP) leader Benazir Bhutto, became President and Head of State on 6 September,
2008. A constitutional amendment in May 2010, which will be elaborated on later in this chapter, drastically
altered both the power dynamics between the President and the Prime Minister, and the Federal Government

and the provinces.

1.2 UN Treaties

Pakistan is a party to the International Covenant on Economic, Social and Cultural Rights (ICESCR), the
International Covenant on Civil and Political Rights (ICCPR), the Convention on the Elimination of All Forms
of Racial Discrimination (ICERD), the Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW), the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (CAT) and the Convention on the Rights of the Child (CRC). It has signed the two Optional
Protocols of CRC and the Convention on the Rights of Persons with Disabilities.

Pakistan is not a party to the Optional Protocol to CAT, the two Optional Protocols to ICCPR, the Optional
Protocol to ICESCR, the Optional Protocol to CEDAW, the Convention for the Protection of All Persons from
Enforced Disappearance (CED), or the Convention on the Protection of the Rights of All Migrants Workers
(CMW).

1.3 UN Reporting History
Pakistan has completed most reporting requirements due under international treaties, but has failed to satisfy all

its requirements.

Pakistan failed to submit one report under CEDAW in 2009. As of the end of the reporting period, Pakistan did not
have any reports overdue under CESCR, but a deadline for a report due in June 2010 was not met. The country has

completed all 19 rounds of reporting under ICERD and has completed its reporting requirements under CRC.

Pakistan has not extended an open invitation to the Special Procedures of the UN Human Rights Council.
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1.4 UN Voting Patterns and Performance at the Council

Eighth Session of the UN Human Rights Council

On 2 June 2008, Pakistan expressed dissatisfaction with the wording of a draft resolution on the Optional
Protocol to the International Convention on Economic, Social and Civil Rights which it viewed as selective for
its non-inclusion of the right to self-determination as a basis for complaints. Pakistan felt that consensus had not
been achieved, and that further consideration was necessary. However, it suggested the addition of a preambular

paragraph reaffirming the right to self-determination as a solution.

On 3 June 2008, Pakistan responded to the report of the Special Rapporteur on extrajudicial killings by asserting
its position that the death penalty did not infringe any universally recognised human right.

On 3 June 2008, Pakistan expressed support for the mandate of the Special Representative of the Secretary-
General on business and human rights and for the creation of mandatory minimum corporate social

responsibility standards.

On 6 June 2008, Pakistan questioned the decision to extend the mandate of the Special Representative of the

Secretary-General on business and human rights for two years, rather than the conventional three years.

On 18 June 2008, Pakistan, on behalf of the OIC, criticised the resolution on the human rights situation in

Myanmar as being politicised, since it failed to recognise the positive development made by Myanmar.

On 18 June 2008, Pakistan voted in favour of a resolution on the right of peoples to peace. Slovenia called for
a vote on behalf of the EU, on the basis that the issues contained in the resolution were best dealt with in other

fora and that the resolution failed to state that the absence of peace did not justify breaches of human rights.

On 18 June 2008, Pakistan voted in favour of a resolution on the promotion of a democratic and equitable
international order. The resolution rejected a unilateral approach in favour of a multilateral one when addressing
international issues. Slovenia called for a vote on behalf of the EU, on the basis that the resolution addressed
issues that were beyond the mandate of the Council. For example, it focused on relations between States rather

than relations between States and their citizens.

On 18 June 2008, Pakistan disagreed with the inclusion of a reference to the death penalty within the resolution
extending the mandate of the Special Rapporteur on extrajudicial killings.

Ninth Session of the Human Rights Council
On 15 September 2008, Pakistan, on behalf of the OIC, criticised the criteria developed by the High-Level

Task Force on the right to development, for the purpose of evaluating the implementation of the Millennium
Development Goals. Pakistan felt that the criteria focused too heavily on the national dimension, and should

have taken into account the impact of international trading systems and financial regimes.
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On 15 September 2008, Pakistan, on behalf of the OIC, commented that the institution-building text on

Universal Periodic Review was clear and that no further layers of procedure were necessary.

On 18 September 2008, in connection with the report of the High-Level Fact-Finding Mission to Beit Hanoun,
Pakistan, on behalf of the OIC, criticised Israel for not allowing the fact-finding mission access for several
months. It also observed that legitimate concerns of war crimes had been raised, and agreed that occupation was

the root cause of suffering in the area, and that the international community failed to fulfil its obligations.

On 19 September 2008, during an interactive dialogue with the Special Rapporteur on racism, Pakistan, on
behalf of the OIC, expressed its hope that the Special Rapporteur’s work would reinforce the importance of

development of international norms to combat defamation of religions.

On 19 September2008, duringan informal consultation onaresolution onadvisory servicesand technical assistance
for Cambodia, Pakistan objected to the reinsertion of a paragraph expressing concern regarding continuing

human rights violations on the basis that it would cause difficulties for the Government of Cambodia.

On 24 September 2008, Pakistan voted in favour of a resolution on human rights and international solidarity.
The resolution emphasised the need for international cooperation to tackle human rights issues in a manner that
distributes costs and burdens fairly. France called for a vote on behalf of the EU, on the basis that international

solidarity was a moral principle and not a human right defined in legal terms.

On 24 September 2008, Pakistan voted in favour of a resolution on human rights and unilateral coercive
measures. The resolution requested States to stop using or implementing unilateral, coercive measures not in
accordance with international law, in particular those creating obstacles to trade relations between States. It
also condemned the use of unilateral coercive measures to assert political or economic pressures, especially on

developing countries.

On 24 September 2008, Pakistan voted in favour of a resolution on the follow-up to Resolution S-3/1 on
the Assault on Beit Hanoun. The resolution welcomed the report of the High-Level Fact-Finding Mission
dispatched to assess the situation in Beit Hanoun. It called for full implementation of all the recommendations

made in the report and expressed regret for the delay caused by Israel's non-cooperation.

On 24 September 2008, Pakistan, on behalf of the OIC, commented on the positive human rights efforts made
by Sudan. It also reiterated its opposition to country-specific mandates, although it expressed support for efforts

to reach a COHSCHSLIQ.I outcome.

Ninth Special Session of the UN Human Rights Council

On 12 January 2009, Pakistan voted in favour of a resolution on the grave violations of human rights in the
OPT. The resolution strongly condemned the Israeli military operation in the OPT, stating that this had
caused grave violations of the human rights of Palestinian civilians. It accused Israel of collective punishment of

the Palestinian people and called on the international community to act.
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Tenth Special Session of the UN Human Rights Council

On 23 February 2009, Pakistan voted in favour of a resolution on the impact of the global economic and
financial crisis on the universal realisation and effective enjoyment of human rights. The resolution expressed
deep concern on the effect of the economic and financial crisis on human rights and called for an increased

participation by developing countries in international decision-making.

Tenth Session of the UN Human Rights Council
On 6 March 2009, Pakistan, on behalf of the OIC, expressed support for greater regulation of private military

and security companies.

On 26 March 2009, Pakistan abstained from voting on a resolution expressing serious concern over the human

rights situation in DPRK and extending the mandate of the Special Rapporteur on DPRK for a further year.

On 26 March 2009, Pakistan voted in favour of a resolution on the use of mercenaries as a means of violating

human rights and impeding the exercise of the right of peoples to self-determination.

On 26 March 2009, Pakistan voted in favour of a resolution on human rights in the occupied Syrian Golan,
which expressed deep concern for the suffering of the Syrian civilian population and referred to the systematic

and continuous violations of fundamental and human rights by Israel.

On 26 March 2009, Pakistan voted in favour of a resolution on Israeli settlements in the OPT, including East
Jerusalem, and the occupied Syrian Golan. The resolution strongly condemned the Israeli announcement that
it would build further settlements in the OPT.

On 26 March 2009, Pakistan voted in favour of a resolution on the human rights violations emanating from the

Israeli military attacks and operations in the OPT.

On 26 March 2009, Pakistan voted in favour of a resolution on the follow-up to Council Resolution S-9/1 on the
grave violations of human rights in the OPT, particularly due to the then recent Israeli military attacks against
the Occupied Gaza Strip. The resolution regretted that Resolution S-9/1 had not been fully implemented yet
and demanded that Israel cooperate with the international community.

On 26 March 2009, Pakistan voted in favour of a resolution on combating defamation of religions.

On 26 March 2009, Pakistan voted in favour of a resolution calling for better geographic representation and
gender balance in the staff of the OHCHR.

On 26 March 2009, Pakistan, on behalf of the OIC, criticised the calling of a special session on the human rights

situation in Sri Lanka.
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On 27 March 2009, Pakistan voted in favour of a resolution on the elaboration of complementary standards to

the International Convention on the Elimination of All Forms of Racial Discrimination.

On 27 March 2009, Pakistan abstained from voting on a resolution on torture and the role and responsibility
of medical and other health personnel. In an additional vote, Pakistan voted against including a paragraph in
the resolution which took note of the report of the Special Rapporteur on torture. On 10 March 2009, the
Special Rapporteur on torture presented his report in which he considered whether the death penalty amounted
to cruel, inhuman or degrading treatment or punishment. Pakistan accused the Special Rapporteur of going
beyond his mandate and noted that there was no international consensus on the status of the death penalty as a

breach of human rights.

On 27 March 2009, Pakistan voted in favour of a decision on the publication of reports completed by the Sub-
Commission on the Promotion and Protection of Human Rights. The resolution provided for all reports by the
Sub-Commission that had previously been mandated by the Commission on Human Rights and submitted to
the OHCHR, to be published as UN documents. Pakistan agreed with a statement by Bangladesh that it was
regrettable that a vote was due on a procedural matter. It further stated that insufficient time had been given for
consultations on the matter, but that it would vote in favour of the resolution so that the important work of the

Sub-Commission would not be wasted.

On 27 March 2009, Pakistan abstained from voting on a resolution on discrimination based on religion or
belief and its impact on the enjoyment of economic, social and cultural rights. The resolution was introduced
by the EU. The Czech Republic, on behalf of the EU, explained that the resolution was in response to the
report of the Special Rapporteur on Freedom of Expression and that this was an important, sensitive issue.
The resolution was criticised by some other States for failing to adequately address contemporary forms of

religious discrimination.

During the Tenth Session, two draft resolutions on the human rights situation in DRC were tabled, one by the
EU and the other by the African Group. The resolution drafted by the EU expressed serious concerns regarding
the human rights situation there, while the African Group'’s draft was less critical of the issue and called on
OHCHR to enhance its technical assistance activities in the country. Following the adoption of the African
Group's resolution by vote, the EU proposed amendments to the resolution reflecting serious concerns. Pakistan
voted in favour of the original resolution drafted by the African Group and voted against the amendments

proposed by the EU.

Eleventh Special Session of the UN Human Rights Council

On 27 May 2009, Pakistan voted in favour of a resolution on assistance to Sri Lanka in the promotion and
protection of human rights. Before the vote, Germany, on behalf of the EU, proposed oral amendments to
the draft resolution, as it made no mention of the need to conduct investigations into alleged violations of
international human rights law or the need to prosecute perpetrators. Cuba, on behalf of 2 number of countries,
requested that no action be taken on Germany’s proposed oral amendments. The request was put to a vote and

the Pakistan voted in favour of it.
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Eleventh Session of the UN Human Rights Council

On 2 June 2009, Pakistan, on behalf of the OIC, emphasised the need to continue focusing on corporate

responsibility during the current economic crisis.

On 2 June 2009, Pakistan, on behalf of the OIC, conveyed its strong reservations on the report of the Special
Rapporteur on freedom of expression. Pakistan observed that the report did not comment on the misuse and
abuse of freedom of opinion and expression and therefore was not in conformity with the Special Rapporteur’s
mandate or Resolution 7/36.% Pakistan further stated that freedom of expression was not absolute and had its

limitations. It advised the Special Rapporteur to adhere to the mandate and the Code of Conduct in future.

On 3 June 2009, Pakistan expressed support for the content of the report of the Special Rapporteur on the

independence of judges and lawyers.

On 3 June 2009, in response to the report of the Special Rapporteur on health, Pakistan identified affordability

of medicines as the main obstacle to realising the right to health.

On 3 June 2009, Pakistan, on behalf of the OIC, described the proposal of the Special Rapporteur on extrajudicial

killings to undertake a study to identify best practice in policing public assemblies, as interesting.

On 3 June 2009, a resolution on preventable maternal mortality and morbidity and human rights was adopted.
In informal consultations before its adoption, Pakistan raised concerns on the grounds that maternal morbidity
and mortality was a developmental issue rather than a human rights one. The text was amended to state that it

was a health, development and human rights challenge rather than a potential human rights violation.

On 3 June 2009, Pakistan, on behalf of the OIC, in response to a 15-year review of the work of the Special
Rapporteur on violence against women, argued that she had exceeded her mandate by addressing same sex

relations, safe abortions and extending the definition of family.

On 4 June 2009, Pakistan, on behalf of the OIC, expressed regret about a statement made by the High
Commissioner in her official capacity at a meeting of lesbian, gay, bisexual and transgender groups, owing to the

fact that this issue had not been universally recognised.

On 4 June 2009, Pakistan on behalf of the OIC, referred to the need to support the fact-finding mission in the

OPT. It characterised the situation there as one of repression and occupation rather than conflict.

On 4 June 2009, Pakistan, on behalf of the OIC, welcomed the High Commissioner’s decision to prioritise the

issue of migrant rights.

On 4 June 2009, during a panel discussion on women’s rights, Pakistan, on behalf of the OIC, was among the
States that rejected the proposal for a new special procedure regarding laws that discriminate against women.
The justifications provided for this were that it could be viewed as an attack on specific cultures and would

infringe on the mandate of CEDAW. A member of the Expert Panel responded by stressing that targeting

Easier Said than Done 163



specific countries would be unacceptable, but pointed out that the CEDAW Committee met States only once
every five years and urged that a new Special Representative could be used to draw a distinction between formal

and substantive rights.

On 4 June 2009, the High Commissioner raised concerns regarding people in north-west Pakistan who had
fled their homes. Pakistan replied that security forces were engaged in law enforcement operations in the area
to provide protection. It added that it was “deeply conscious” of its responsibilities and referred to the need for

humanitarian assistance.

On 12 June 2009, during a discussion on the functions and modalities for future panel discussions, Pakistan

focused on the need for transparency during the appointment of panellists.

On 16 June 2009, Pakistan, on behalf of the OIC, reiterated support for complementary standards to fight

racism and related intolerance.

On 17 June 2009, Pakistan voted in favour of a resolution for the promotion of the right of peoples to peace.
The resolution recognised States’ obligations to improve the protection of human rights by ensuring peace.
Germany, on behalf of the EU, stated that while it recognised some of the principles set out in the resolution,
the issues set out in the draft were more comprehensively dealt with in other fora. Furthermore, Germany, on
behalf of the EU, noted that the resolution dealt with relations between States, not relations between States and

their citizens.

On 17 June 2009, Pakistan voted in favour of a resolution on the effects of foreign debt and other related
international financial obligations of States on the full enjoyment of all human rights, particularly economic,

social and cultural rights.

On 18]June 2009, Egypt on behalf of the African Group, and the Czech Republic, on behalf of the EU, introduced
competing draft resolutions on the mandate on Sudan. The draft proposed by the African Group did not
renew the mandate of the Special Rapporteur or create a mandate for any international monitoring. It referred
positively to the efforts of the government. The EU resolution replaced the mandate of the Special Rapporteur
with that of an Independent Expert with some monitoring and reporting functions. The EU later accepted the
African Group's draft but with proposed amendments providing for the mandate of an Independent Expert.

Pakistan voted against these amendments, and after they were accepted, against the entire text as amended.

Twelfth Session of the UN Human Rights Council

On 1 October 2009, Pakistan voted in favour of a resolution on human rights and international solidarity.
On 2 October 2009, Pakistan voted in favour of a resolution on human rights and unilateral coercive force.

On 2 October 2009, Pakistan voted in favour of a decision on the effect of foreign debt on the enjoyment of

human rights.
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On 2 October 2009, Pakistan, on behalf of the OIC, expressed regret that the resolution on freedom of opinion
and expression did not explicitly refer to the obligation to combat incitement to hatred. Pakistan also emphasised

the importance of the concept of defamation of religions.

On 2 October 2009, Pakistan opposed the adoption of a draft resolution on Aung San Sui Kyi and other political
prisoners in Myanmar on the grounds that country-specific resolutions should not be adopted. Pakistan was

concerned that the resolution would impinge on the sovereignty of Myanmar.
On 2 October 2009, Pakistan voted in favour of a resolution on the right to development.

On 2 October 2009, Pakistan voted in favour of a resolution on promoting human rights and fundamental

freedoms through a better understanding of traditional values of humankind.

Pakistan, on behalf of the OIC, called for holding a special session on the human rights situation in the OPT,
to be held on 15 and 16 October 2009.

Twelfth Special Session of the UN Human Rights Council

On 16 October 2009, Pakistan, on behalf of the OIC, described the Goldstone Report on the UN Fact-
Finding Mission on the Gaza Conlflict, as balanced and fair, and suggested that it be considered seriously.

On 16 October 2009, Pakistan voted in favour of a resolution that focused on continuing violations of human
rights by Israel in the OPT, particularly in East Jerusalem. It endorsed the recommendations set out in the
reports of the Fact-Finding Mission to Gaza led by Justice Goldstone and by the High Commissioner for

Human Rights, and called for their implementation.

Thirteenth Session of the UN Human Rights Council

On 4 March 2010, Pakistan, on behalf of the OIC, welcomed the report of the High Commissioner and especially
her call for additional budget allocation to allow the office to be truly independent. Pakistan also noted that the
independence of Special Rapporteurs was not an absolute right, and that they must respect their mandates and
the Code of Conduct. Pakistan regretted that no mention was made in the High Commissioner’s statement on

the incidents related to defamation of religions and discrimination based on religion.

On 5 March 2010, Pakistan, on behalf of the OIC, criticised a report by the High Commissioner on the defamation
of religions for being late and stated that the phenomena of defamation of religions needed to be squarely addressed.

Pakistan also stated that it was important that the geographic imbalance in the staff of the OHCHR be reversed.

On 5 March 2010, Pakistan, on behalf of the OIC, noted that it appreciated the recommendations of the
Special Rapporteurs on the right to food and the right to adequate housing. Concerning the report of the
Special Rapporteur on the right to food, Pakistan welcomed the assertion that the private sector and States
needed to adopt policies to protect the right to food. On the report of the Special Rapporteur on the right to
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adequate housing, Pakistan, on behalf of the OIC, agreed with the recommendations concerning the different

consequences of mega-events on the right to adequate housing.

On 5March 2010, Pakistan, on behalf of the OIC, said that the OIC placed immense importance on the protection
of the rights of persons with disabilities and invited governments to establish national human rights institutions,
laws and policies to ensure the implementation of the Convention on the Rights of Persons with Disabilities.
Pakistan also noted that most countries had not yet established national human rights institutions in line with

the Paris Principles.

On 8 March 2010, Pakistan welcomed a report by the Special Rapporteur on human rights while countering
terrorism and put an emphasis on its mention of the right to privacy and data protection. Pakistan, on behalf of
the OIC, agreed that adequate legal safeguards should be put in place to minimise the infringement of the right
to privacy. Pakistan, on behalf of the OIC, suggested to the Special Rapporteur on torture that he focus more on

issues related to targeting racial and religious communities.

On 9 March 2010, Pakistan, on behalf of the OIC, stated that the Working Group on enforced disappearances
should adhere strictly to its mandated tasks and that its limited monitoring role did not give it the right to act as

a monitoring body for a Convention which had not yet come into force.

On 9 March 2010, Pakistan, in response to the report of the Working Group on enforced disappearances, said
that it was investigating the six cases of alleged enforced disappearances as mentioned in the report. Pakistan also
noted that while it took the issue seriously, many allegations of disappearances did not fall into the category of

forced or involuntary disappearances as recognised by the United Nations.

On 10 March 2010, Pakistan, speaking on behalf of the OIC, put emphasis on the importance of the promotion
and protection of the rights of the child as an investment in the future of humanity. Pakistan, on behalf of the
OIC, argued that stringent action should be taken on curbing sexual violence against children, and that the root

causes of sexual violence should be addressed in combating the issue.

On 10 March 2010, Pakistan informed the Council of its efforts to stop child abuse and exploitation and said that
there was an urgent need for the international community to act collectively on violence against children. Pakistan

pledged to undertake and galvanise global efforts on the issue.

On 11 March 2010, Pakistan, on behalf of the OIC, supported many of the views expressed in the reports of the
Special Rapporteurs on freedom of religion or belief and on human rights defenders. Referring to the work of the
Special Rapporteur on human rights defenders, the OIC emphasised the importance of protection mechanisms

for human rights defenders and the need for a good relationship between States and their civil societies.

On 11 March 2010, Pakistan, on behalf of the OIC, made a note of the remarks of the Special Representative
of the Secretary-General on violence against children and to the priorities given in her report. Pakistan asked for
more information concerning the integration of the Special Representative’s mandate into relevant and effective

existing mechanisms to ensure that there was no duplication.
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On 12 March 2010, Pakistan stated that the right to self-determination continued to be denied to certain people,
as in the OPT and Jammu and Kashmir, and that the fulfilment of this right was integral to fully enjoying one’s

human rights.

On 12 March 2010, Pakistan, on behalf of the OIC, said that it appreciated the work of the Working Group
on the Optional Protocol to the Convention on the Rights of the Child for its relevance and transparency. Even
though it stated that the session in December 2009 to elaborate on a potential Optional Protocol was efficient,

Pakistan, on behalf of the OIC, asked for discussions on several issues which remained unaddressed.

On 15 March 2010, Pakistan, on behalf of the OIC, stated its opposition to all country-specific mandates during
an interactive dialogue with the Special Rapporteur on the human rights situation in DPRK. Mechanisms
such as the Universal Periodic Review encouraged cooperation and Pakistan stated that the acceptance of some
recommendations by DPRK during its review showed that the best approach to discuss human rights concerns

was “one of engagement rather than one of estrangement”.

On 16 March 2010, Pakistan, on behalf of the OIC, agreed with a report of the Independent Expert on minority
issues stating that the issue of the participation of minorities in a public democracy was important. The OIC
raised the issue of the stigmatisation and negative profiling of Muslims in some Western countries and asked the

Independent Expert for possible ways that these minorities could enter the political setting in those countries.

On 16 March 2010, on behalf of the OIC, Pakistan commended the conduct of the Council’s Social Forum and
supported the recommendations which resulted from this event. Pakistan expressed hope for further work in the

next Social Forum concerning poverty eradication.

On 17 March 2010, Pakistan strongly commended the frank and elaborate manner with which Norway

approached its Universal Periodic Review.

On 18 March 2010, Pakistan congratulated Bhutan for accepting most of the recommendations which came out

of its Universal Periodic Review.

On 18 March 2010, Pakistan thanked DPRK for its frank position on a large number of recommendations made
during its Universal Periodic Review and noted that it was encouraging that the country was considering taking
further steps to implement some of the recommendations. Pakistan expressed confidence that efforts to improve

the human rights situation in the country would be undertaken by the government.

On 19 March 2010, Pakistan stated that it valued the efforts of Brunei Darussalam to promote and protect human

rights and was pleased that some of the recommendations of the Universal Periodic Review were implemented.
On 19 March 2010, Pakistan thanked Ethiopia for its frank and comprehensive presentation on the occasion

of its UPR and expressed confidence that the country would continue its efforts to promote and protect

human rights.
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On 22 March 2010, Pakistan, on behalf of the OIC, noted what it deemed to be deliberate and pre-meditated
violations of human rights in the OPT by Israel. It further stated that Israel was obstructing an impartial and
independent investigation into its repressive policies; a view which Pakistan said was corroborated by the reports
of the Secretary-General and the High Commissioner. Pakistan urged the adoption by consensus of a follow-
up resolution tabled by the OIC and asked for the implementation of the recommendations from the reports of

Justice Goldstone and the High Commissioner.

On 22 March 2010, Pakistan, on behalf of the OIC, stated its rejection of Israeli pronouncements and called on
Israel to stop illegal activities to ensure a successful peace process in the Middle East. Pakistan, on behalf of the

OIC, hoped for the support of the Council towards the resolutions presented by the OIC.

On 23 March 2010, on behalf of the OIC, Pakistan expressed satisfaction with the Vienna Declaration and

Programme of Action but stated that implementation would be an uphill struggle.

On 23 March 2010, on behalf of the OIC, Pakistan welcomed the report by the Intergovernmental Working
Group on Effective Implementation of the Durban Declaration and looked forward to the adoption of a resolution
in the session by consensus. Pakistan stated its belief that an additional protocol on this subject was needed and

reminded the Council of the OIC proposed resolution on combating defamation of religions.

On 24 March 2010, Pakistan noted Afghanistan’s progress concerning the promotion and the protection of
human rights and urged the international community to cooperate and support the government. On Afghanistan,
Pakistan regretted the focus on security and counter-insurgency operations by the international community, as it
felt the focus should be on development. Furthermore, Pakistan noted the failure of the international community

to combat the problems caused by poppy cultivation and the drug trade in Afghanistan.

On 24 March 2010, Pakistan voted in favour of a resolution on the composition of the OHCHR that asked for

the implementation of measures to ensure a better representation of geographic diversity among staff.

On 24 March 2010, Pakistan voted in favour of a resolution on human rights in the occupied Syrian Golan.
The resolution strongly condemned the occupation of Syrian Golan by Israel. Pakistan, on behalf of the OIC,
which introduced the draft resolution, expressed disappointment that during the negotiations some groups held
“traditional views” that made the text ineffective in ensuring the promotion and protection of human rights in the
occupied Syrian Golan. Pakistan asked for the full support of the Council and hoped that the resolution would

be adopted by consensus.

On 24 March 2010, Pakistan voted in favour of a resolution on the right of the Palestinian people to self-
determination. The resolution emphasised the value of self-determination and supported Palestine and Israel in
their process towards peace and security. It encouraged the international community to aid the Palestinians in
their right to self-determination. Pakistan, on behalf of the OIC and the Arab Group, had introduced the draft
resolution. It reiterated the importance of the “unqualifiable” right to self-determination and hoped the resolution

would be adopted by consensus.
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On 24 March 2010, Pakistan voted in favour of a resolution on Israeli settlements in the OPT, including
East Jerusalem, and the occupied Syrian Golan. The resolution asked the Government of Israel to reverse
controversial announcements about new settlements and to respect legal obligations concerning access to food
and supplies, the halting of impunity, prevention of violence, etc. Pakistan, on behalf of the OIC and the Arab
Group, had introduced the draft resolution.

On 24 March 2010, Pakistan voted in favour of a resolution on grave human rights violations by Israel in the
OPT, including East Jerusalem. The resolution strongly condemned the military attacks and operations in the
OPT, which it said caused grave violations of human rights. It asked for the end of the occupation and for the
establishment of an independent sovereign state through a peace process. Pakistan, on behalf of the Arab Group

and the OIC, had introduced the draft resolution and encouraged the Council to adopt it by consensus.

On 24 March 2010, Pakistan introduced a resolution on the follow-up to the report of the United Nations
Independent International Fact-Finding Mission on the Gaza Conflict, and voted in favour of it on 25 March
2010. The resolution asked for independent and credible investigations regarding the violations of international

humanitarian and international human rights law during the Gaza Conflict.

On 25 March 2010, Pakistan abstained from voting on a resolution on the situation of human rights in
DPRK. The resolution asked for the mandate of the Special Rapporteur on DPRK to be extended and for the

government's participation in addressing human rights violations.

On25March 2010, Pakistan voted in favour of aresolution on combating defamation of religions. The resolution
urged the international community to promote a culture of tolerance and peace, especially concerning the
wrongful association of Islam with human rights violations and terrorism. Introducing the resolution, Pakistan
said that the resolution presented the Council with a choice for civilisations to either clash or cooperate with

one another.

On 25 March 2010, Pakistan thanked the African Group for its work on a draft resolution on the elaboration
of complementary standards to the International Convention on the Elimination of All Forms of Racial
Discrimination. Pakistan also reminded the Council that once a resolution was approved, its mandate had to

conform to the terms of the resolution.

On 26 March 2010, explaining its vote on behalf of the OIC, before a vote on a resolution on the protection
of human rights and fundamental freedoms while countering terrorism, Pakistan emphasised the importance
of the right to privacy. Furthermore, Pakistan, on behalf of the OIC, urged that Special Procedure mandate
holders comply with and respect the Code of Conduct that binds them.
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2.Pledge

2.1 Election to the Council

Pakistan was one of 18 Asian candidates that contested the May 2006 election at the Council for the 13 seats
reserved for Asia. Pakistan came sixth in the Asian Group with 149 votes. Thailand, Kyrgyzstan, Lebanon, Iran

and Iraq were unsuccessful in securing a seat.

On 21 May 2008, the number of candidates was the same as the number of seats reserved for Asia, meaning that
the results of the election were pre-determined. In the election, Pakistan came fourth among the Asian Group

with 114 votes, the lowest score in this group.

2.2 Pledge Made

In its pre-election pledge in 2006, Pakistan committed itself to supporting the universal ratification of core
human rights treaties and working towards an early ratification of ICCPR, ICESR and CAT. The country
pledged active participation in the UN Human Rights Council and to assist in the implementation of its
mandate. Pakistan also stressed that its contribution to the promotion of human rights included the protection
of the rights of women and religious minorities, as well as the promotion of human dignity and fundamental
freedoms. It promised to establish an independent national human rights institution and to introduce a human
rights curriculum into its educational system. Finally, Pakistan indicated that it had contributed considerably to

the promotion of human rights nationally and internationally.

Pakistan’s pre-election pledge in 2008 stated that it had fulfilled most of the pledges it made in 2006. It included
in that statement, the fact that the creation of a National Human Rights Commission was “on the anvil”. Pakistan
again pledged to support the Council's work to ensure that it was empowered to use its full potential. Pakistan
also affirmed the importance of the human rights Special Procedures system and said that it supported the active
role of civil society in the Council's work. Pakistan noted that special attention was given in the country to the
social and economic emancipation of women and protection of the rights of other vulnerable groups including
children and minorities. Finally, Pakistan pledged that, if elected, it would support activities aimed at promoting

the highest standards of human rights in other fora.

3. Compliance

3.1 Human Rights During the Reporting Period

Pakistan experienced significant levels of conflict throughout the reporting period. Various insurgent groups under
the banner of the Tehrik-i-Taliban Pakistan (T'TP) were engaged in fighting in the recently-renamed Khyber
Pakhtunkhwa Province, the Federally Administered Tribal Areas (FATA) and the Provincially Administered
Tribal Areas (PATA). It was a protracted insurgency which resulted in hundreds of casualties and significant
civilian displacement. A ceasefire in February 2009 was agreed by the Taliban in exchange for the imposition of
Sharia law and de-facto administrative control of the Swat valley in Pakistan’s tribal areas to the Taliban and
affiliated groups. Within months, the Taliban exceeded the territorial limits set out in the ceasefire leading to a

major offensive by the Pakistan Army and an increased outpouring of internally displaced persons.*®
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The army was accused of using excessive force during its surge against militants in the Swat valley. The army
stated that certain mass graves were filled by militants with the bodies of militants killed in army operations.
However, the non-governmental Human Rights Commission of Pakistan (HRCP) and other human rights
groups alleged that the graves were in fact filled by the army with suspected Taliban fighters who were victims
of extrajudicial killings.*”® Eyewitnesses reported observing the arrest of at least one militant commander who
was later found in a mass grave. Police allege he was killed in an encounter.*' Many of the bodies recovered from
mass graves reportedly showed signs of torture.*” In April 2010, an international human rights organisation
accused Pakistan of carrying out over 200 summary executions in the previous eight months.*”® A video posted
in October 2009 on the social networking website Facebook, allegedly showed Pakistani soldiers beating up

suspected Taliban sympathisers.**

Police and intelligence agencies were also accused of using torture in non-insurgency affected areas. In June 2009,
the Asian Human Rights Commission (AHRC) alleged in a press release that intelligence and security-related
agencies such as the Inter Services Intelligence (ISI), the Military Intelligence (MI), the Federal Investigation
Agency (FIA), the Pakistan Navy and the Frontier Constabulary (FC) routinely engaged in torture and ran
torture cells in different cities.*” In December 2009, at a civil society workshop on torture, the Secretary General
of HCRP said that torture was increasing in Pakistan and that it fuelled violence in society. A human rights
activist at the workshop called the practice of torture “immensely prevalent” in the police.** In March 2010, the
Supreme Court (SC) ordered the government of Punjab to close police torture cells, which it said played host to
“rampant” police torture. All provinces were asked to submit comprehensive reports to the SC on incidents of
torture, including affidavits from police officers that there were no private torture cells in their jurisdictions.*”
Later in March 2010, it was revealed that police in Sindh had tortured a vegetable vendor by dragging him

around a market behind a donkey cart.*®

Beyond torture, police were accused of abusing power and acting with impunity throughout Pakistan. According
to AHRC, police in Sindh province carried out a fake encounter killing in December 2008. This practice
reportedly remains widespread in Pakistan owing to the fact that police enjoy impunity “because of the support
they receive from provincial heads”*”” HRCP recorded 226 police encounter killings in 2009.>° According to
AHRC, in August 2009 police in Punjab province picked up a woman who was waiting for a bus, took her
to a hotel and gang-raped her® Late in the reporting period, AHRC reported that a 13-year-old girl was
brought into police custody and raped by police officers for 21 days. It was reported that the perpetrators were
subsequently able to obtain a “stay order” from the Lahore High Court, which prevents any legal action being
taken against them.”” In March 2010, a video was leaked to Pakistani TV channels which showed five police
officials beating suspects in custody. According to a media report, the beating of suspects in custody is “common

practice” for Pakistani police, who allegedly have a long-standing reputation for brutality and torture.>®

Pakistan passed a major constitutional amendment in April 2010. The Eighteenth Amendment introduced a
wide slate of reforms which ranged from the transfer of major powers from the President to the Prime Minister,
and from the federation to the provinces, to the renaming of the North West Frontier Province to Khyber
Pakhtunkhwa. The Amendment was criticised by the Chairperson of HRCP for continuing to neglect the rights
of ethnic and religious minorities and the status of the Tribal Areas, among other shortcomings.*® For instance,

the Eighteenth Amendment prescribed that only a Muslim could become Prime Minister. Non-Muslims may
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contest elections to the National Assembly and command a majority of seats, but cannot lead parliament. A
more positive amendment is the inclusion of Article 19A which makes the right to information a fundamental

right. Previous legislation on RTT suffered from excessive listings of exceptions to the right.>®

The judiciary in Pakistan remained backlogged and slow. An HRCP report put pending cases in the courts at
approximately 1.52 million at the end of 2009.> Prisons were significantly overcrowded. HCRP noted in a report
in 2008 that Sindh province held 20,000 prisoners in facilities meant for 9,000. Across the country it was reported
that 59,000 prisoners were detained in 32 prisons meant for only 21,000.>”” Generally, prison conditions were called
“nightmarish” and “appalling”® One report attributed a riot in a Karachi prison, in which four people died, as
resulting from harsh treatment and overcrowding*® In January 2010, it was reported that President Zardari directed

authorities to improve the poor conditions in jails throughout Sindh.*°

Pakistan continued to sentence convicted criminals to death despite the initiation of an unofficial moratorium
on the death penalty.®" At least 36 people were executed in Pakistan in 2008.°* In June 2009, the government
promised to commute 7,000 death sentences to life imprisonment, though the Interior Minister noted in
September 2009 that terrorists would still receive the death penalty. Moreover, the Interior Minister’s decree
in November 2008 that cyber-terrorists would also face the death penalty if they caused loss of life, suggested
that the government was not moving towards abolition.””® An informal moratorium on executions, which began
in November 2008, was not made official by the end of the reporting period, and death sentences continued to
be handed out at a pre-moratorium rate, according to HCRP.*"* In 2009, 276 persons were reportedly awarded
death penalties and 7,700 people were on death row.”"® In a 2009 report, the National Judicial Policy Making
Committee noted that, in all provinces except Sindh, Pakistani prisoners who were sentenced to death were kept
in death cells (or on death row) before their last appeal was decided.”*® A Pakistani lawyer reported that prisoners

could be on death row for years before their appeals were heard.”"’

Demonstrations supported by the Federal Opposition were staged by lawyers’ groups in March 2009. These led to
the reinstatement to the Supreme Court of former Chief Justice Iftikhar Mohammad Chaudhry, who was ousted
along with 60 other judges and put under house arrest by the Musharraf regime in 2007.°*® The reinstatement
was preceded by the detention of 300 activists who were intending to march on the capital, Islamabad, to secure

Chaudhry’s release. Many opposition leaders reportedly went into hiding to avoid being detained.*”

The issue of enforced disappearances in Pakistan, which gained notoriety in the aftermath of the US-led invasion
of Afghanistan in 2001, was not satisfactorily resolved. New incidents of enforced disappearances continued
to be recorded throughout the reporting period from across the country. It was hoped that with the end of
military rule, the disappearances would stop and that the missing people could be traced. In February 2009,
an international human rights organisation stated that despite several pledges by the Pakistan government that
enforced disappearances would be investigated, no information was provided on those who had disappeared.
A large proportion of the victims came from the province of Balochistan. According to one Baloch leader: “[t]
here will never be a complete list as people are picked up on a daily basis.”*® A Baloch separatist group, which
claimed that about 6,000 Baloch activists were missing, kidnapped an official from the UN High Commissioner
for Refugees to facilitate an exchange for their release. The Pakistan government denied the allegations.”” The

reinstatement of Chief Justice Chaudhry in March 2009 spawned renewed hope that the disappearances would
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finally be addressed. Before being sacked by President Musharraf in 2007, Chaudhry had pursued cases of alleged
enforced disappearance “with vigour”** In October 2009, the list of disappeared people maintained by HRCP
reportedly had 198 names, of which 99 were located. However, Defence for Human Rights, Pakistan (DHRP),
a campaign group, estimated the number of disappearances to be 8,000-10,000 people.”® In November 2009,
the Supreme Court reopened hearings into cases of disappeared people, which were halted under the Musharraf
regime in 2007. Despite this, a report released at the time noted that the government had still not revealed the
detailed whereabouts of people who were presumed to be held in detention.”” In February 2010, the government
reportedly said that 92 of 282 missing people were traced and that most of them were reportedly living at their
addresses.”” In April 2010, the Pakistan Army revealed that thousands of suspected militants were held in
indefinite detention. Most of the detainees were held for nearly a year and were not allowed any contact with
family members, lawyers or humanitarian groups. Pakistani officials reportedly said that the detained would
remain in detention as Pakistan did not have an applicable military court system through which to process
detainees, nor was the “dysfunctional” civilian court system trusted to keep suspected militants from walking
free.”” A commission on missing persons was formed by the Federal Government on the instructions of the

Supreme Court. The commission held its first meeting in May 2010, just as the reporting period ended.*”

During the reporting period, Pakistan continued to be one of the most dangerous countries in the world for
journalists. In late August 2008, the Pakistan Army bombed a Taliban jail, killing a journalist who was abducted
by the Taliban and was held there.”® In November 2008, Pakistani security forces killed a journalist who
reportedly did not stop his car as a military convoy passed.””” In January 2009, a journalist was shot and killed in
Rawalpindi and a private TV station was ransacked by a mob.”*® February 2009 saw a journalist abducted for 30
hours and interrogated about a recent interview with a Taliban leader.”®' In that same month, a journalist was
shot dead in the volatile Swat valley while covering a peace rally organised by a cleric who would be responsible for
temporarily bringing Sharia law to the region.”* The owner and editor of a Baloch publication, which had in the
past supported Baloch nationalism, was seriously injured after being shot by members of a radical Sunni group.
The group allegedly had the support of elements of the Pakistan intelligence agencies.”® In March 2009, another
journalist was shot and killed in Rawalpindi by unknown assailants. The Pakistan Federal Union of Journalists
was sceptical about assurances from authorities that there would be an investigation, given the government's
exceptionally poor record of investigating murders of members of the media.** In May 2009, a media organisation
reported that 15 journalists were killed in Pakistan during the previous year and 248 cases of violations against the
media were reported during the same period. These included arrests, kidnappings, assaults, injuries, intimidation,
threats and attacks on media properties.®® In June 2009, a journalist was fired on at a checkpoint in the north-
west and wounded, and on the same day local police baton-charged a group of journalists protesting the lack of
security afforded to them in the country’s war-torn regions.”* In August 2009, two journalists were shot and
killed in Pakistan’s war-torn north-west, in what appeared to be premeditated assassinations.””” Harassment of
media persons continued throughout the country late into 2009. Media groups complained of a lack of access
to the fighting in the Tribal Areas of the north-west in November 2009, three weeks after the Pakistan Army
started a campaign to regain the territory it had conceded to militants earlier in the year.”®® In December 2009,
after a week of protests on the disappearance of a reporter with a Baloch nationalist newspaper, police finally
admitted that they had arrested and held him. A radio presenter in a different part of the country also went
missing around the same time, but the police did not confirm that any arrest had occurred.”** In January, the

house of a television reporter for Dawn News was attacked, allegedly by personnel of one of Pakistan’s intelligence
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agencies.”® In February 2010, a journalist who was covering a feud between two ethnic groups was shot dead
while riding his motorcycle in Sindh province. A media organisation reported at the same time, that Pakistan was
the fourth deadliest country in the world for journalists in 2009.°*! Finally, in early May 2010, a journalist was
abducted, tortured and killed by unidentified assailants in Pakistan’s Sindh province.**

Women were subjected to “constant violence” during the reporting period.**® In 2008, 612 women were killed in
so-called “honour killings”, in which a woman or gitl is killed by her family for being perceived to have injured the
honour of her family. This could sometimes happen if she has an extramarital affair, marries of her own will, or for
merely exchanging an accidental glance with a man to whom she is not related.*** In 2009, the number rose to 647,
according to HCRP.** In an August 2008 case reported by AHRC, three teenage girls and two mothers (who
tried to intervene) were shot and injured, then buried alive, reportedly because the gitls wanted to make their own
decision regarding marriage.”* In March 2010, four men were convicted of the killings and sentenced to death.*”’

According to a women’s rights organisation, cases of violence against women increased by 13 per cent in 2009.
In that year alone, 1,384 women were murdered, 928 were raped and 683 committed suicide.’*® An Additional
Police Surgeon in Karachi said in September 2008 that 100 women were raped in the city every day. Only
0.5 per cent of the cases were reported. The lack of reporting was attributed to a backlogged justice system, a
lengthy and complicated medical process and a general lack of medical facilities. In Karachi, there were only six

women medico-legal officers (WMLOs) for a population of 18 million.**

A news report in June 2009 alleged that while the Pakistan Peoples Party (PPP) government claimed to have
prioritised women’s rights, the medico-legal system was woefully inadequate to handle rape cases. Medical
examination and record-keeping after a rape were found to be inadequate, and DNA tests were only done
in “high profile cases”, because of the high costs involved.”® In January 2010, AHRC released a statement
saying that acid attacks continue to be serious concern, and included a series of disturbing pictures of victims
of attacks.” Acid attacks were usually targeted at women who were perceived to be breaking a social code,
who spurned the advances of a man or who had offended the “honour” of her family.*> A Bill entitled the Acid
Control and Burn Crime Prevention Bill had not been passed into law by the end of the reporting period. **
Forced marriages, a practice by which a young woman is forced to marry someone not of her own choosing, were

also reportedly widespread.>**

Two major bills designed to protect women — one relating to domestic violence and one to sexual harassment —
were passed by the National Assembly in 2009, but only the bill on sexual harassment eventually became law.>*®
The Domestic Violence (Prevention and Protection) Bill was not passed by the Senate within the three-month
time period mandated by the Constitution, meaning that it was allowed to lapse.**® Some politicians blamed the
lapse on negligence in the law ministry, which failed to bring it before the Senate.”” Additionally, politicians
who were supposedly “anti-women” were promoted to the cabinet during the reporting period.”® In late 2008,
a senator from Balochistan province defended honour killings as “part of our custom”, in reference to the killing
and live burial of five women (see above).® The same senator was promoted to the cabinet a few months later.
Another senator, who once headed an illegal tribunal which gave five girls between two and five years old as

compensation to the family of a murdered man, was also appointed to the cabinet at the same time.>®
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A significant portion of Pakistan’s child population continued to face hardship. One civil society organisation
estimated that 11-12 million children were employed as labourers.” About 20.3 million children did not go to
school*® According to a report by the Committee on the Rights of the Child, Pakistan lacks a comprehensive
child protection mechanism, and the mechanism that does exist is highly inefficient.’®® According to an NGO
working on children’s rights, Pakistani jails held at least 1,300 juvenile prisoners. Furthermore, up to 10,000
juveniles allegedly faced criminal litigation at the end of the reporting period.*®

Despite pledges by the government to improve minority rights in Pakistan, the reporting period witnessed
numerous incidents of violence and discrimination directed against minorities. In July 2009, a violent and allegedly
pre-meditated massacre of Christians by hundreds of Muslims occurred in Punjab after a Qur'an was purportedly
desecrated. News reports indicated that on the day before the attack, announcements were made in mosques
to “make mincemeat of the Christians”. Eight people were killed and a Christian neighbourhood was “burned
down”>® While arrests were made and victims' families were offered compensation, there were protests and
accusations among the Christians that the police neglected to protect them.** HRCP agreed that police did little

57 Christian groups criticised the government for blasphemy legislation which they claimed

to stop the violence.
was used by extremists to falsely accuse Christians of desecrating the Qur’an, and this often led to violence against
the minority group.”® Blasphemy was reportedly one of the 28 capital crimes in Pakistan.*® A Christian man
was charged with desecrating a Qur'an in September 2009, and was imprisoned. He was found dead two days
later. Police claimed that he committed suicide, but an alliance of over 30 human rights groups alleged that he
was tortured and killed.”® A Christian group called the death an “extrajudicial murder”.””* In February 2010, the
government stated that it would review and reform the blasphemy law, though it would not repeal it. “‘Hard-line
Islamic groups” had reportedly blocked reform attempts in the past.”’? At the end of the reporting period, there

was reportedly no movement toward reforming the blasphemy law.

Ahmadi Muslims, a minority sect declared by the government to be non-Muslim in 1974, were also the subjects
of discrimination and violence. In September 2008, three Ahmadi Muslims were killed after the host of a
religious TV talk show and a guest sanctioned the killing of people of the sect.””® Late in the reporting period,
two Ahmadiyya mosques were attacked in Lahore and over 80 people were killed in suicide blasts and gunfire.””*
Under the existing criminal law promulgated during the rule of the erstwhile Pakistani dictator General Zia ul

Hagq, the Ahmadiyya community is not allowed to refer to its prayer houses as “mosques”.

Violence between the Sunni Muslim majority and the Shia Muslim minority was consistently reported by the
media throughout the reporting period, as suicide bombings and other attacks carried out by militant groups
caused massive civilian casualties. According to HRCP, in 2,586 incidents of terrorism, 3,021 people were killed
and 7,334 were injured during 2009. Of these, 1,296 people were killed in 108 suicide bombings, 747 were killed
in Karachi of which 291 were targeted killings. Of these, 209 were political activists.”’> Attacks against Shias were
carried out across the country and warranted specific inclusion in the HRCP 2009 report. At least seven out of 108

suicide attacks targeted Shia congregations killing a minimum of 218 people and injuring hundreds of others.””®

Members of the Mehsud tribe who fled violence in South Waziristan reportedly faced discrimination and
violence once they reached other more secure parts of Pakistan. The leadership of the Pakistani Taliban partially

Easier Said than Done 175



comprised Mehsud tribesmen, and civilians fleeing violence were often harassed or discriminated against by the

army and other Pakistanis, who suspected them of being Taliban fighters masquerading as victims.*”

3.2 Compliance with the Pledge

In Pakistan’s 2008 pre-election pledge, it stated that it had fulfilled most of the commitments it made in its first
pre-election pledge in 2006. In that pledge document, Pakistan noted its national and international contribution
to the promotion of human rights, human dignity and fundamental freedoms. The fulfilment of this pledge was
belied by widespread and frequent allegations of excesses by the Pakistani security forces, which appeared to act
with impunity while carrying out extrajudicial killings, torture, rape (including custodial rape), custodial abuse and
enforced disappearances. Moreover, freedom of assembly and expression remained under threat as protestors and
journalists continued to be suppressed, sometimes Violently Deteriorating prison conditions, ambivalence towards
the death penalty and a slow judicial system further sullied the veracity of Pakistan’s claims that it had fulfilled its
previous human rights pledges. Pakistan was yet to establish an independent national human rights institution in

spite of its pledge to do so and the positive stance it took at the Council sessions on this topic.

Pakistan made assurances that special attention was paid to the emancipation of women and the protection of the
rights of vulnerable groups such as children and minorities. In spite of these commitments, women continued to
be subjected to sexual and domestic violence, honour killings, and hate crimes. Child labour and detention also
remained serious issues, and religious and ethnic minorities suffered from discrimination, some of which was even

legally sanctioned.

Pakistan pledged to actively participate in the UN Human Rights Council, assist in the implementation of the
Council's mandate, and support its work to ensure that it was empowered to fully realise its potential. While
Pakistan was one of the most active participants at the Council, frequently, its participation neither contributed

to the implementation of the Council's mandate nor empowered it to make use of its full potential.

On thematic resolutions, Pakistan voted in line with allied voting blocs such as OIC. Pakistan voted in favour
of resolutions on the right of peoples to peace, the promotion of a democratic and equitable international order,
human rights and international solidarity, unilateral coercive measures, defamation of religions, complementary
standards to ICERD, the global economic and financial crises and foreign debt. Pakistan abstained on resolutions
on discrimination based on religion or belief and torture and the role and responsibility of medical and other

health personnel.

At the Council sessions, Pakistan was a leading force of opposition to resolutions which increased scrutiny of
individual country situations. It either declined to support or actively undermined various initiatives that could
increase scrutiny on Cambodia, DRC, DPRK, Myanmar, Sri Lanka and Sudan. Such scrutiny is an important
part of the Council's mandate, without which it cannot reach its full potential. In view of this, it is clear that

Pakistan did not fulfil this aspect of its pledge.

Pakistan repeatedly acted to curtail the independence and scope of the Council's mechanisms, including the

Special Procedures. Pakistan consistently lobbied for the restriction of the scope of Special Procedures through
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stricter enforcement of the Code of Conduct. At one point, Pakistan stated that the independence of the Special

Rapporteurs was not an absolute right, as they must respect their mandates and the Code of Conduct.

lustratively, Pakistan refused to extend the purview of the mandate of the Special Rapporteur on extrajudicial
killings to include the death penalty, which Pakistan felt was not in contravention of any universal human right. In
another instance, on behalf of the OIC, Pakistan expressed strong reservations regarding a report by the Special
Rapporteur on freedom of expression, criticising it for failing to deal with the misuse and abuse of the freedom of
opinion and expression. Similarly, Pakistan stated that the Working Group on enforced disappearances should
strictly adhere to its mandate and limited monitoring role, and that it should not consider itself a monitoring
body for the Convention on Enforced Disappearances, which had yet to come into force. On another occasion,
Pakistan argued that the Special Rapporteur on violence against women had exceeded her mandate, by addressing

same-sex relations and safe abortions and by extending the definition of family.
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South Africa




1. Background
1.1. Context

South Africa underwent a democratic transition in 1994, after 46 years of minority white rule under a
segregationist policy known as Apartheid, which severely discriminated against the non-white majority. Since
1994, South Africa has successfully held four elections and made major strides towards ensuring equality
for citizens of all races, considering its categorically unequal past. South Africa now has a highly progressive
Constitution with a Bill of Rights, and in 2006, it became the first African country, and only the fifth country
in the world, to legalise same-sex unions. Despite these achievements, South Africa still faces considerable
domestic challenges that need to be addressed, many of which are linked to the legacy of Apartheid. Other
pressing rights-related challenges are a result of South Africa’s economic success relative to the rest of the

region along with the instability in other southern African States.

1.2 UN Treaties

South Africa is a party to the International Covenant on Civil and Political Rights (ICCPR) and its two
Optional Protocols, the International Convention on the Elimination of All Forms of Racial Discrimination
(ICERD), the Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW)
and its Optional Protocol, the Convention on the Rights of the Child (CRC) and its two Optional Protocols,
the Convention on the Rights of Persons with Disabilities (CPD) and its Optional Protocol, and the

Convention Against Torture (CAT). South Africa has signed, but not yet ratified, the International Covenant
on Economic, Social and Cultural Rights (ICESCR) and the Optional Protocol to CAT.

South Africa is not a party to the Convention on the Protection of the Rights of All Migrants Workers
(CMW) or the Convention for the Protection of All Persons from Enforced Disappearance (CED).

1.3 UN Reporting History

South Africa has completed some of its reporting obligations due under international treaties, but has largely

failed to satisfy its reporting requirements.

Under ICCPR, South Africa has not completed its initial report which is overdue since 2000. The country has
completed all four of its rounds of reporting under CEDAW. It has completed one round of reporting under
CRC, but one report is overdue since 2002. Under the Optional Protocol to CRC on the Sale of Children,
Child Prostitution and Pornography, South Africa has not completed any reporting. The country has three
reports overdue under ICERD and one each for CAT and CPD.

South Africa has extended an open invitation to the Council's Special Procedures.

1.4 UN Voting Patterns and Performance at the Council

Eighth Session of the UN Human Rights Council

On 4 June 2008, South Africa asserted that corporations have responsibilities under international law.
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On 6 June 2008, South Africa questioned the decision to extend the mandate of the Special Representative of

the Secretary-General on business and human rights for two years rather than the conventional three.

On 18 June 2008, South Africa dissociated itself from a resolution on the renewal of the mandate of the
Independent Expert on human rights and extreme poverty, stating that the resolution narrowly addressed and

trivialised the extreme poverty and hunger that was ongoing in many developing countries.

On 18 June 2008, South Africa dissociated itself from a resolution on the mandate of the Special Representative
of the Secretary-General on business and human rights. South Africa maintained that the resolution did not
expand the mandate sufficiently and suggested that the Special Representative should be requested to draft a

coherent, comprehensive legal instrument to breach existing governance gaps.

On 18 June 2008, South Africa voted in favour of a resolution on the promotion of the right of peoples to
peace. Slovenia called for a vote on behalf of the EU, on the basis that the issues contained in the resolution
were best dealt with in other fora and that the resolution failed to state that the absence of peace did not justify

breaches of human rights.

On 18 June 2008, South Africa voted in favour of a resolution on the promotion of a democratic and equitable
international order. The resolution rejected a unilateral approach in favour of a multilateral one when addressing
international issues. Slovenia called for a vote on behalf of the EU, on the basis that the resolution addressed
issues that were beyond the mandate of the Council. For example, it focussed on relations between States

rather than relations between States and their citizens.

Ninth Session of the UN Human Rights Council

On 16 September 2008, South Africa expressed concern regarding a resolution on human rights and
voluntary goals. South Africa was uncomfortable with a reference to the withdrawal of reservations to core
international human rights treaties as a goal. It also expressed concern regarding the resolution’s allusion to
the seventieth anniversary of the Universal Declaration of Human Rights as a “deadline” for the achievement

of goals.

On 18 September 2008, in connection with the report of the High-Level Fact-Finding Mission to Beit
Hanoun, South Africa observed that it was regrettable that Palestine was still under occupation. It called for

the resumption of peace negotiations and reaffirmed the Palestinian people’s right to self-determination.

On 19 September 2008, South Africa encouraged States to address the imbalance between civil and political

rights, and economic, social and cultural rights.
ght d l and cultural righ

On 24 September 2008, South Africa voted in favour of a resolution on human rights and international
solidarity. The resolution emphasised the need for international cooperation to tackle human rights issues in a
manner that distributes costs and burdens fairly. France called for a vote on behalf of the EU, on the basis that

international solidarity was a moral principle not a human right defined in legal terms.
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On 24 September 2008, South Africa voted in favour of a resolution on human rights and unilateral coercive
measures. The resolution requested States to stop using or implementing unilateral, coercive measures, not
in accordance with international law, particularly those creating obstacles to trade relations between States. It
also condemned the use of unilateral coercive measures to assert political or economic pressures, especially on

developing countries.

On 24 September 2008, South Africa voted in favour of a resolution on the follow-up to Resolution S-3/1
on the Assault on Beit Hanoun. The resolution welcomed the report of the High-Level Fact-Finding Mission
dispatched to assess the situation in Beit Hanoun. It called for full implementation of all the recommendations

made in the report and expressed regret for the delay caused by Israel's non-cooperation.

Ninth Special Session of the UN Human Rights Council

On 12 January 2009, South Africa voted in favour of a resolution on the grave violations of human rights in the
OPT. The resolution strongly condemned the Israeli military operation in the OPT, stating that this had caused
grave violations of the human rights of Palestinian civilians. It accused Israel of collective punishment of the

Palestinian people and called on the international community to act.

Tenth Special Session of the UN Human Rights Council

On 23 February 2009, South Africa voted in favour of a resolution on the impact of the global economic and
financial crisis on the universal realisation and effective enjoyment of human rights. The resolution expressed deep
concern at the effect of the economic and financial crisis on human rights and called for increased participation by

developing countries in international decision-making.

Tenth Session of the UN Human Rights Council
On 6 March 2009, South Africa expressed support for the greater regulation of private military and

security companies.

On 26 March 2009, South Africa abstained from voting on a resolution expressing serious concern over the human

rights situation in DPRK and extending the mandate of the Special Rapporteur on DPRK for a further year.

On 26 March 2009, South Africa voted in favour of a resolution on the use of mercenaries as a means of violating

human rights and impeding the exercise of the right of peoples to self-determination.

On 26 March 2009, South Africa voted in favour of a resolution on human rights in the occupied Syrian Golan,
which expressed deep concern for the suffering of the Syrian civilian population and referred to the systematic and

continuous violations of fundamental and human rights by Israel.
On 26 March 2009, South Africa voted in favour of a resolution on Israeli settlements in the OPT, including East

Jerusalem, and the occupied Syrian Golan. The resolution strongly condemned the Israeli announcement that it

would build further settlements in the OPT.
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On 26 March 2009, South Africa voted in favour of a resolution on the human rights violations emanating from

the Israeli military attacks and operations in the OPT.

On 26 March 2009, South Africa voted in favour of a resolution on the follow-up to Council Resolution S-9/1
on the grave violations of human rights in the OPT, particularly due to the then recent Israeli military attacks
against the Occupied Gaza Strip. The resolution regretted that Resolution S-9/1 had not been fully implemented

yet and demanded that Israel cooperate with the international community.
On 26 March 2009, South Africa voted in favour of a resolution on combating defamation of religions.

On 26 March 2009, South Africa voted in favour of a resolution calling for better geographic representation and
gender balance in the staff of the OHCHR.

On 27 March 2009, South Africa voted in favour of a resolution on the elaboration of complementary standards
to the International Convention on the Elimination of All Forms of Racial Discrimination. South Africa
introduced the resolution on behalf of the African Group, referring to the need to strengthen and update existing

international standards of racism.

On 27 March 2009, South Africa voted in favour of a resolution on torture and the role and responsibility of
medical and other health personnel. South Africa abstained from voting in an additional vote on the inclusion
of a paragraph in the resolution which took note of the report of the Special Rapporteur on torture. On
10 March 2009, the Special Rapporteur on torture had presented his report in which he considered whether the
death penalty amounted to cruel, inhuman or degrading treatment or punishment. Several States had accused
the Special Rapporteur of going beyond his mandate and noted that there was no international consensus on

the status of the death penalty as a breach of human rights.

On 27 March 2009, South Africa abstained from voting on a decision on the publication of reports completed
by the Sub-Commission on the Promotion and Protection of Human Rights. The resolution provided for all
reports by the Sub-Commission that had previously been mandated by the Commission on Human Rights and

submitted to the OHCHR, to be published as UN documents.

On 27 March 2009, South Africa voted against a resolution on discrimination based on religion or belief and its
impact on the enjoyment of economic, social and cultural rights. The resolution was introduced by the EU. The
Czech Republic, on behalf of the EU, explained that the resolution was in response to the report of the Special
Rapporteur on freedom of expression and that this was an important, sensitive issue. South Africa explained that
the resolution diminished the suffering of human rights victims, failed to deal appropriately with incitement to

religious hatred, and did not provide for the justiciability of economic and social rights.

During the Tenth Session, two draft resolutions on the human rights situation in DRC were tabled, one by the
EU and the other by the African Group. The resolution drafted by the EU expressed serious concerns regarding
the human rights situation while the African Group's draft was less critical of the issue, and called on OHCHR to

enhance its technical assistance activities in the country. Following the adoption of the African Group's resolution
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by vote, the EU proposed amendments to the resolution reflecting serious concerns. South Africa voted in favour

of the original resolution drafted by the African Group and voted against the amendments proposed by the EU.

Eleventh Special Session of the UN Human Rights Council

On 27 May 2009, South Africa voted in favour of a resolution on assistance to Sri Lanka in the promotion
and protection of human rights. Before the vote, Germany, on behalf of the EU, proposed oral amendments
to the draft resolution, as it made no mention of the need to conduct investigations into alleged violations of
international human rights law or the need to prosecute perpetrators. Cuba, on behalf of a number of countries,
requested that no action be taken on Germany'’s proposed oral amendments. The request was put to a vote and

South Africa voted in favour of it.

Eleventh Session of the UN Human Rights Council

On 3 June 2009, South Africa criticised the report of the Special Rapporteur on Freedom of Expression for not
being comprehensive enough. South Africa felt that the Special Rapporteur was premature in pronouncing his

views on defamation of religion.

On 17 June 2009, South Africa voted in favour of a resolution for the promotion of the right of peoples to peace.
The resolution recognised States’ obligations to improve the protection of human rights by ensuring peace.
Germany, on behalf of the EU, stated that while it recognised some of the principles set out in the resolution,
the issues set out in the draft were more comprehensively dealt with in other fora. Furthermore, Germany, on
behalf of the EU, noted that the resolution dealt with relations between States, not relations between States and

their citizens.

On 17 June 2009, South Africa voted in favour of a resolution on the effects of foreign debt and other related
international financial obligations of States on the full enjoyment of all human rights, particularly economic,

social and cultural rights.

On 18 June 2009, Egypt on behalf of the African Group, and the Czech Republic, on behalf of the EU, introduced
competing draft resolutions on the mandate on Sudan. The draft proposed by the African Group did not renew
the mandate of the Special Rapporteur or create a mandate for any international monitoring, It referred positively
to the efforts of the government. The EU resolution replaced the mandate of the Special Rapporteur with that
of an Independent Expert with some monitoring and reporting functions. The EU later accepted the African
Group's draft but with proposed amendments providing for the mandate of an Independent Expert. South Africa

voted against these amendments, and after they were accepted, against the entire text as amended.

Twelfth Session of the UN Human Rights Council

On 1 October 2009, South Africa voted in favour of a resolution on human rights and international solidarity.

On 2 October 2009, South Africa voted in favour of a resolution on human rights and unilateral coercive force.
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On 2 October 2009, South Africa voted in favour of a decision on the effect of foreign debt on the enjoyment of

human rights.
On 2 October 2009, South Africa voted in favour of a resolution on the right to development.

On 2 October 2009, South Africa voted in favour of a resolution on promoting human rights and fundamental

freedoms through a better understanding of traditional values of humankind.

Twelfth Special Session of the UN Human Rights Council

On 16 October 2009, South Africa voted in favour of a resolution that focused on continuing violations of human
rights by Israel in the OPT, and in particular, in East Jerusalem. It endorsed the recommendations set out in the
reports of the Fact-Finding Mission to Gaza led by Justice Goldstone and by the High Commissioner for Human
Rights, and called for their implementation.

Thirteenth Session of the UN Human Rights Council

On 1 March 2010, South Africa urged that the implementation of the Durban Declaration be accelerated to ensure

that the international financial meltdown would not affect human rights conditions in developing countries.

On 1 March 2010, South Africa expressed hope that the results of the Copenhagen United Nations Climate
Change Conference would be developed into an international legally binding instrument. South Africa also stated
that the achievement of the Millennium Development Goals was a paramount preoccupation of developing

countries, especially after the international financial meltdown.

On 1 March 2010, after Israel refused to allow an independent investigation into the incursion of the Israeli
Defence Force into the Gaza Strip, South Africa urged the Israeli government to cooperate with the international
community and encouraged the Council to address the recommendations in the report of the High-Level Fact-

Finding Mission on Gaza.

On4March2010, South Africaagreed thatadditional resources should be allocated to the OHCHR, but suggested
that a breakdown of costs be included. South Africa affirmed the importance of the Universal Periodic Review,

stating that uniform standards should be improved and work on all forms of racism should be increased.

On 5 March 2010, South Africa expressed disappointment that the report of the Special Rapporteur on the right
to adequate housing, which focused on the impact of international sporting events on adequate housing, did not
incorporate a country visit to South Africa. South Africa criticised the report’s negative portrayal of the impact of

major sporting events and also commented on the importance of development linked with mega-events.
On 8 March 2010, South Africa commended the report of the Special Rapporteur on human rights and terrorism.

South Africa further expressed its hope that international legal standards would be developed to ensure that

communication technology was not abused to violate rights and freedoms.
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On 10 March 2010, South Africa explained its own actions in protecting the rights of the child and reiterated
the importance of UN structures in this process. South Africa expressed a will to learn more about best practices
concerning the prevention of, and protection from, child abuse. In relation to sexual violence against children in
armed conflict situations, South Africa asked to what extent UN rehabilitation and reintegration programmes

emphasised on the special needs of boys and girls.

On 22 March 2010, South Africa urged the implementation of the High Commissioner for Human Rights’
recommendations on the OPT and also called for a peace process to solve the conflict. South Africa asked
specifically for the removal of checkpoints, the acceptance of building material into Gaza, the release of
Palestinian prisoners, an investigation into the weapons used during the Gaza war and the establishment of a

new round of negotiations.

On 23 March 2010, South Africa welcomed the Report of the Working Group on people of African descent. It
commended the country visits by the Working Group and asked for the visits to continue. South Africa urged
the Council and member States to make more efforts to address and act on the challenges related to people of

African descent.

On 24 March 2010, South Africa voted in favour of a resolution on the composition of the OHCHR that asked

for the implementation of measures to ensure a better representation of geographic diversity among the staff.

On 24 March 2010, South Africa voted in favour of a resolution on human rights in the occupied Syrian Golan.

The resolution strongly condemned the occupation of Syrian Golan by Israel.

On 24 March 2010, South Africa voted in favour of a resolution on the right of the Palestinian people to self-
determination. The resolution emphasised the value of self-determination and supported Palestine and Israel in
their process towards peace and security. It encouraged the international community to aid the Palestinians in

their right to self-determination.

On 24 March 2010, South Africa voted in favour of a resolution on Israeli settlements in the OPT, including East
Jerusalem, and the occupied Syrian Golan. The resolution asked the Government of Israel to reverse controversial
announcements about new settlements and to respect legal obligations concerning access to food and supplies, the

halting of impunity, the prevention of violence, etc.

On 24 March 2010, South Africa voted in favour of a resolution on grave human rights violations by Israel in the
OPT, including East Jerusalem. The resolution strongly condemned the military attacks and operations in the
OPT, which it said caused grave violations of human rights. It asked for the end of the occupation and for the

establishment of an independent sovereign state through a peace process.

On 25 March 2010, South Africa voted in favour of a resolution on the follow-up to the report of the United
Nations Independent International Fact-Finding Mission on the Gaza Conflict. The resolution asked for
independent and credible investigations regarding the violations of international humanitarian and international

human rights law during the Gaza Contflict.
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On 25 March 2010, in the context of mega-events, explaining its stand before voting on a resolution on adequate
housing as a component of the right to an adequate standard of living, South Africa stated that the emphasis of
the resolution on mega-events distracted the Council from its mission to ensure the progressive realisation of
economic, social and cultural rights. South Africa criticised the fact that this resolution targeted some countries

and certain sporting codes selectively.

On 25 March 2010, South Africa abstained from voting on a resolution on the situation of human rights in
DPRK. The resolution asked for the mandate of the Special Rapporteur on DPRK to be extended and for the

government’s participation in addressing human rights violations.

On 25 March 2010, South Africa voted in favour of a resolution on combating defamation of religions. The
resolution urged the international community to promote a culture of tolerance and peace, especially concerning

the wrongful association of Islam with human rights violations and terrorism.

On 26 March 2010, in a general comment concerning the resolution on a world of sports free from racism, racial
discrimination, xenophobia and related intolerance, South Africa spoke about its fight against organising sports
programmes on the basis of skin colour and expressed its commitment to promote tolerance and diversity during

the upcoming World Cup of soccer.

2. Pledge

2.1 Election to the Council

South Africa was one of 13 African countries that contested the May 2006 elections to the Council. The number
of candidates was the same as the number of seats reserved for Africa, meaning that the results of the election were

predetermined. In the election, South Africa came fourth in the African Group with 179 votes.

South Africa’s first Council tenure was for one year and in May 2007 it was re-elected for a three-year term.
There were four vacancies for African States and six candidates. South Africa was re-elected with 175 votes — the

highest number of votes after Madagascar, which came first in the election with 182 votes.

2.2 Pledge Made

In its pre-election pledge in 2007, which mirrored its 2006 pledge document almost exactly, South Africa
committed to strongly upholding the notion of the promotion, protection and fulfilment of all human rights and
fundamental freedoms and promised to submit all reports due to treaty bodies. South Africa pledged to submit
in the near future a National Action Plan exclusively covering the area of racism and racial discrimination as
required by the Durban Declaration and Programme of Action. South Africa also noted in an aide memoire
attached to its list of voluntary pledges, that it was a party to ICERD, that South African nationals were serving
on the ICERD Treaty Monitoring body, and that it was in the process of ratifying the International Covenant
on the Protection of the Rights of All Migrant Workers and Members of Their Families. The country pledged
to work for the right to development to be inscribed within the framework of ICCPR and ICESCR. South

Africa committed itself to advocate for balanced and sustainable development within a human rights framework.
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While introducing its pledge, South Africa highlighted that its Constitution guaranteed human rights and

fundamental freedoms.

3. Compliance

3.1 Human Rights During the Reporting Period

South Africa continued to struggle with discrimination and violence directed at asylum seekers, refugees and
economic migrants. May 2008 saw massive riots in Johannesburg and other South African cities in which more than
60 people, mostly migrants from other African countries, or South Africans mistaken for migrants, were killed.””®
The Government of South Africa was criticised for inaction both during and after the riots. After the violence
broke out on 11 May, President Thabo Mbeki reportedly took ten days to call in the army to establish order. Even
then, enforcement officials were not deployed in adequate strength to combat the violence.””® It also reportedly took
the president 14 days to address the nation after the violence began.**® Many of the perpetrators of the May 2008
violence remained at large at the end of the reporting period, and the government had made no concerted efforts to
bring them to justice.*®

An estimated 20,000-80,000 people were reportedly displaced in the immediate aftermath of the attacks.”®
Some fled to government-established “safety camps” for the internally displaced, while others fled the country.
Conditions in the temporary government camps were reportedly dire, “including a lack of food, poor sanitation
and, in wintry Cape Town, insufficient protection from the elements”.>® The temporary camps were closed by
the South African government in October 2008, without putting in place a detailed reintegration and protection
plan for the residents. The move was decried by civil society groups, who argued that by closing the camps,
migrants were being forced back into their communities where the threat of violence was still severe. Those who
returned to their South African communities from the camps were reportedly victims of assault, rape and in
some cases, murder.”®* According to one report, some migrants in the displacement camps were deported without
their asylum claims being fairly processed. In the Cape Town camp, 98 per cent of the claims were reportedly
rejected.”® Although the camps officially closed in October, several migrants were reportedly still living in at least
one camp till March 2009 because they were afraid to return to their communities.”®® Authorities ordered the
dismantling and burning of one of the final “safety” camps in March 2009, which put thousands of Zimbabwean

refugees on the streets.””

A report released by the University of Witwatersrand in February 2009 alleged that a lack of political leadership
and a “woefully unprepared” disaster management framework were responsible for the insufficient humanitarian
response to the May 2008 xenophobic riots and resulting displacement.®® In March 2009, the International
Organization for Migration (IOM) released a report warning that riots could reoccur if its root causes were not
addressed.”® The IOM report also noted that while the 2008 riots were extraordinary for their intensity and
scale, the manner in which they were carried out was not so notable, as xenophobic violence was a constant in
South Africa since the end of Apartheid.*® The reporting period was no exception. For example, in October
2008, a Somali woman was reportedly stabbed 100 times and her three children killed in an attack which the UN

High Commissioner for Human Rights labelled as “xenophobic”.*! An international human rights organisation
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called on the government to do more to stop the “continuing” xenophobic violence in both February and May

2010, suggesting that the violence was consistent up to the conclusion of the reporting period.>”

While President Zuma expressed outrage at the continuing violence against migrants in December 2009,593
other politicians and state actors reportedly made the migrants’ situation worse. In October 2008, police in
Cape Town shot rubber bullets into a crowd of protesting “exiles” at close range, and the ensuing stampede
resulted in the death of a baby. The group, Save Zimbabwe Campaign, called on the government to take drastic
action against police for abusing their responsibilities by putting down peaceful protests outside Home Affairs
offices across the country.594 A similar scene played out in Pretoria in January 2009, when a reportedly officially
sanctioned peaceful solidarity rally by a Zimbabwean activist group was abruptly shut down by a slew of rubber
bullets.595 In the run-up to the 2009 elections, it was reported that local politicians were using xenophobic
rhetoric to garner votes. For example, it was noted that some politicians in Johannesburg campaigned for votes
based on action plans to rid their areas of foreigners. In January 2009, a Zimbabwean and a Tanzanian fell to their
deaths in Durban while trying to escape a 150-strong mob. One of the six people that were eventually charged
with their murders was a local ward councillor of the ruling African National Congress (ANC) Party.596 In
December 2009, an international human rights organisation alleged that health care professionals in South Africa
practised discrimination against migrants by routinely denying them health care and treatment. The report argued
that migrants, whether refugees, asylum seekers or economic migrants, were often the most in need of medical

treatment due to squalid living conditions and violent xenophobic attacks.597

South Africa was due to host the World Cup in the month after the end of the reporting period. Preparations
involved plans to displace and relocate thousands of slum dwellers in ten different cities. Some media reports
termed the displacement: “hiding the homeless”. In October 2009, an NGO spokesman alleged that he was
aware of plans by the city of Johannesburg to relocate 15,000 homeless people to shelters outside the city before
the World Cup. Ciritics of the plan termed the shelters “concentration camps”, though city officials denied that
anyone was forced there.””® Police in Cape Town reportedly arrested dozens of homeless people in the run-up to
the World Cup and, in some cases, relocated them to “shack cities” outside areas where tourists would venture.*
Many of those who were relocated were told that the government would provide them with housing, since housing
is guaranteed as a right under South Africa’s Constitution. In reality however, most were settled in transitional
camps. According to some reports, many people may have to wait up to ten years before they are finally moved

out of transitional housing and provided a home.®®

Housing rights in South Africa were a regular flashpoint. In September 2009, the Kennedy Road shack
settlement in Durban was attacked by a large group of armed men, who were allegedly backed and organised by
the local branch of the ruling ANC. The target of the attack was reportedly Abahlali baseMjondolo, a shack-
dwellers’ organisation which was the largest poor people’s movement in South Africa. Abahlali had previously
protested against the provincial government of KwaZulu-Natal's (KZN) 2007 Elimination of Slums Act,
which saw thousands of people relocated from slums to transitional housing complexes outside city centres.
Abahlali promoted a policy of “No house, no land, no vote”, which took electoral support away from the ANC.
This policy, coupled with the struggle between Abahlali and the ANC for political control over the direction
and development of the Kennedy Road settlement were reported to have been the motivation for the ANC's

alleged attack.®® The attack resulted in at least two deaths, several serious injuries, more than a dozen arrests of
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residents (none of the attackers were arrested), destruction of and damage to a considerable number of homes
and buildings, and the displacement of thousands of residents. An international human rights organisation
decried the attack and criticised the local police for arriving late, and for specifically targeting supporters or
members of Abahlali for arrest, despite the fact that many of the arrested were reportedly not in the settlement
at the time of the attack.*”” In the following weeks the state government circulated a different story, stating that
the attacks had in fact been an intensely localised criminal matter perpetrated by a vigilante group linked to
Abahlali. Five Abahlali members remained in custody awaiting trial at the end of the reporting period, and the
movement's activities reportedly went underground.®® In October 2009, after a case was brought in May 2009
by Abahlali against the KZN provincial government, the South African Constitutional Court found the KZN

Slums Act to be unconstitutional.®®

During the reporting period, the police in South Africa continued to act violently against suspected criminals
with impunity. Some politicians, who were eager to act tough on crime in a country with one of the highest
crime rates in the world, actively supported the violence. In October 2008, it was reported that the number of
deaths as a result of police action had risen by 17 per cent over the preceding year. The report alleged that a
statement in early 2008 by the Deputy Safety and Security Advisor that police should ignore regulations and
“shoot to kill”, was partially responsible for the rise in shooting deaths.®® In March 2010, it was reported that
police killings increased further: from 375 in 2006-2007, to 420 in 2007-2008, and to 556 in 2008-2009. The
shoot-to-kill debate was reopened in August 2009, when the new Commissioner of the South African Police
Force, Bheki Cele, reportedly called for Section 49 of the Criminal Procedure Act (sometimes referred to as
the “justifiable homicide” law) to be revisited in order to allow police officers to shoot suspects without the
burden of worrying about consequences. This allowed police officers to shoot to kill if their life or the lives of
bystanders were in danger, but the proposed amendment would have expanded the circumstances with which
justifiable homicide by the police was acceptable. Cele had reportedly already instituted the same policy in
KwaZulu-Natal, which had more deaths in police custody than in any other province in the previous year.%
President Zuma's support to amend Section 49 was criticised by human rights groups who claimed that Zuma’s
rhetoric would lead to the shooting of innocents by police officers believing they had been given a carte blanche

to shoot with impunity.*”’

In October 2009, after an innocent woman was killed and her friends wounded by
police who mistook them for car hijackers, Zuma’s spokesperson clarified that the amendment would not allow
police to shoot randomly.*® In November 2009, after a three-year-old boy was shot and killed by police who
had mistaken a pipe he was carrying for a gun, Bheki Cele condemned the killing but still defended the police’s
right to use deadly force.®” In the same month, Deputy Police Minister Fikile Mbalula called civilian deaths at
the hands of police “unavoidable”.*™® An opposition politician alleged that the spate of illegal police shootings in
October and November 2009 was linked to Zuma and Cele’s support to the amendments and their rhetoric on

the issue.®”! The amendment to Section 49 was not passed by the conclusion of the reporting period.

South Africa’s prison system raised various human rights concerns. Almost one-third of South Africa’s
approximately 160,000 prisoners were detainees awaiting trial.** According to an opposition politician, in January
2009 the South African prison system was overcrowded by 143 per cent, which, he alleged, had facilitated the
spread of HIV/AIDS and tuberculosis.”® In Johannesburg, the remand section of the country’s most populous
prison was designed for 2,630 people but held 6,973 un-sentenced prisoners in 2008.°** According to a report
published in January 2010, medical facilities in some South African prisons were substandard. The report
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accused medical staff and nurses in prisons of neglecting their duties and said that ill inmates were responsible
for washing those who were unable to wash themselves. A lack of medical supplies and medicines, such as
insulin for diabetics and asthma pumps for the asthmatic, reportedly led to a number of preventable deaths.®
AIDS and tuberculosis were rife in South African prisons. According to a study published in March 2009,
natural deaths in prisons increased by 322 per cent from 1997 to 2007, despite the overall prison population
only growing by approximately 10 per cent during the same period. The number of medical paroles effectively
remained static over the period, which raised questions in a media report about why inmates were not being

given medical parole to die in dignity at home.*®

Media freedoms came under attack during the reporting period. In November 2008, the South Africa section
of the Media Institute of Southern Africa (MISA) reported that members of the editorial board of the South
African Broadcasting Corporation (SABC) were allegedly intimidated by political parties in the run-up to the
2009 presidential election.®” Indeed, a similar article was published just before the election in which it was alleged
that the ANC was pressuring media organisations not to air criticisms of the party or of the Presidential candidate
Jacob Zuma. This pressure was overtly exercised in the form of legal action, with several media organisations
being sued for criticising the ANC. In addition, covert pressure was applied to media organisations such as
SABC, which cancelled airing a controversial documentary on political satire, allegedly because of pressure from
the ANC.*® In May 2009, the South African National Editor's Forum (SANEF) expressed serious concerns
about the cumbersome accreditation contracts which journalists often had to sign when covering major events.
The Forum alleged that the accreditation process could threaten media freedom and prevent the public from
being able to access independent sources of information on important events.”” In April 2010, MISA again
expressed concern at a number of incidents in which members of the African National Congress Youth League
(ANCYL), the powerful youth wing of the ruling ANC, allegedly harassed or threatened journalists.*® A
Protection of Information Bill was before Parliament at the end of the reporting period. The Bill was severely
criticised for creating new obstacles to civil society and media groups seeking to expose official malpractices. The
Bill would give the government extensive powers to prevent communications that threaten the “national interest”,
and would allow sentences of a minimum of three and a maximum of 25 years to be handed down for breaches
of its provisions. The definition of “national interest” was reportedly vague and included wide-ranging categories

such as “all matters related to the advancement of the public good”.**!

Income inequality remained stark and unemployment was still high in South Africa during the reporting period.
An EU report estimated that in 2006 South Africa had one of the highest income disparities in the world.**
2008 saw the University of South Africa release figures which showed that income inequality had increased

623

since 2006. In May 2010, unemployment in South Africa was a startling 25.2 per cent.

Corruption remained a problem in South Africa during the reporting period. The country was ranked 55 in
Transparency International’s 2009 Corruption Perceptions Index. According to the South African Communist
Party and a trade union leader there were myriad instances where corrupt politicians and public servants awarded
government tenders to private companies with which they were illegally collaborating. Indeed, the practice was
sufficiently common for these public officials to become known as “tenderpreneurs”.** The Secretary-General

of the Congress of SA Trade Unions, referring to businesses that placed bids and won tenders, said that “the
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public should be given a chance to comment about the businesses and know who they are. The public should

also be told on what merits did the business receive the tender.”®?

South African politicians were the subject of numerous controversies throughout the reporting period. Some of
these controversies suggested personal attitudes that contradicted South Africa’s human rights obligations. Jacob
Zuma, who was elected President in April 2009, was on trial for corruption, fraud, racketeering and tax evasion
during the initial stages of the reporting period, though he and his followers claimed the charges were politically
motivated. They were dropped just before the Presidential election because of an abuse of process that occurred
during the investigation. The head of the Scorpions, South Africa’s former anti-corruption investigating body,
and the National Director of Public Prosecutions at the time colluded to manipulate the time at which the charges
were laid against Zuma. Opposition groups protested that the charges were dropped by the National Prosecuting
Authority owing to political pressure, and pointed out that Zuma’s innocence was not determined.®* In March
2010, it was reported that President Zuma had released a document “containing any gifts, benefits or financial
interests held or received either by him or by any family member”, 245 days after he was legally required to by
South Africa’s executive ethics code. The District Attorney’s parliamentary leader called Zuma’s tardiness illegal
and said that there should be consequences for the president’s actions.®”” Zuma’s attitudes towards women have
been the subject of criticism for several years. He is a polygamist, and is open about his numerous extramarital
affairs. In January 2010, President Zuma married his fifth wife and in February 2010 it was reported that he had
fathered a child out of wedlock, for which he was apologetic.®”® His attitude towards HIV/AIDS is notoriously
backward, though he won the support of at least one AIDS pressure group when he acknowledged the devastation
wrought on South Africa by AIDS and called for urgent action to combat the disease.*”

Julius Malema, the president of the ANCYL, was a highly controversial figure in South African public life. His
election in early 2008, which one columnist alleged was “certainly fraudulent”,** was the first of several incidents
which put the youth wing of the ANC at the centre of continuous controversy. In June 2008, Malema reportedly
said that he and the ANCYL were prepared to take up arms and kill, if charges of corruption against the ANC
leader Jacob Zuma were not dropped.®® The statements were widely condemned and he later said that he did
not mean the statement to be taken literally.** In November 2009, he called the Minister of Transport a “white
messiah”.*® In February 2010, a media report alleged that Malema lived a lavish lifestyle with two homes costing
over R1 million and many cars, one of which cost R1.2 million, despite only making R 20,000 per month.®** In
March 2010, Malema was reportedly convicted of hate speech for saying that a woman who accused President
Zuma of rape had “a nice time”, because she stayed in his home till the morning and asked for taxi fare to go
home. He was ordered by a judge to apologise and pay USD 6,700 to a women’s shelter as punishment.®** Also in
March 2010, Malema was severely criticised for repeatedly singing an old anti-Apartheid song which contained
the lyrics “Kill the Boer, Kill the farmer”. “Boer” means farmer in Afrikaans but is also used as a derogatory term
for white people in South Africa. A High Court ruling found the singing of the song to be unconstitutional and
ruled that it could warrant imprisonment for incitement to murder.** Malema travelled to Zimbabwe to meet
Robert Mugabe in April 2010, where he reportedly praised Zimbabwe's land reform programme and sang “Kill
the Boer”, despite being banned from doing so in South Africa.**” In early April 2010, a white supremacist leader,
Eugene Terre’blanche, was killed by his farmhands. Some organisations and opposition parties linked the killing
to Malema’s consistent singing of “Kill the Boer”. The ANC, which denied the link, nonetheless told Malema to
stop singing the song.**®
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Despite a progressive Constitution that prohibits discrimination based on sexual orientation, and the sanctioning
of same-sex marriage in 2006 by the South African Constitutional Court, South African society remained
conservative and generally intolerant towards homosexuals. A survey published in November 2008 revealed that
up to 80 per cent of South Africans surveyed “consistently felt that sex between two men or two women was
always wrong” and many people characterised gays or lesbians as “un-African”.**’ President Jacob Zuma is well
known for his previous homophobic statements, though he has since apologised for them and recently criticised

the imprisonment of a gay couple in Malawi for engaging in consensual homosexual sex.**

These societal attitudes translated into an alarming trend of violence against homosexuals in South Africa. In
March 2009, Action Aid and the South African Human Rights Commission released a report chronicling the
alarming increase in the number of lesbian women who were victims of rape by men intending to “correct” or
“cure” their sexual preference. “Corrective rape”, as it is termed in the report, became such a problem that one gay
and lesbian rights group said that it dealt with ten new lesbian rape victims per week.**! According to a media
report, up to 31 lesbian women were murdered in homophobic attacks since 1998. Just two of those cases went
to trial and only one perpetrator was convicted. The highest-profiled of these cases was that of Eudy Simelane,
a lesbian woman who played on the national women’s football squad and had the potential to become the first
female referee of a men's World Cup match. She was brutally raped and murdered in 2008 by a gang of young

men, who activists allege were intending to “correct” her sexual preference.®*

South African women of all sexual preferences were victims of widespread sexual violence. A study released by the
South African Medical Research Council reportedly found that 28 per cent of 1,738 men interviewed had raped
someone, and that 10 per cent committed their first rape when they were ten years or younger. The author of the
study lamented that punitive measures could not be used to lower such horrible statistics, and that the problem
was “deeply embedded in ideas about manhood” in South Africa, which is a strongly patriarchal society.** There
were reportedly 36,190 rapes documented by South African police in 2008, though some rape treatment experts
estimate that the number of unreported cases could raise the total to approximately 500,000 cases. One report
indicated that over 25 per cent of South Africa’s female population, from childhood to old age, could expect to
be raped during their lifetime.*** Children comprised just under half of the reported rape victims in South Africa,
which has the highest number of recorded child rapes in the world.**

3.2 Compliance with the Pledge

In its pre-election pledge, South Africa stated that it “strongly upholds the notion of i) promotion, ii) protection
and iii) fulfilment of all human rights and fundamental freedoms”, and that its Constitution guaranteed “all
universally recognised human rights and fundamental freedoms”. Despite this assertion, the human rights
situation in South Africa was dire during the reporting period. Housing rights and homelessness were major
flashpoints, despite South Africa’s constitutional guarantee of housing as a fundamental right. Police, supported
in a nexus with political interests, acted violently against suspected criminals as “shoot to kill policies” were
used in some parts of South Africa and debated nationally. Prisons were overcrowded, AIDS and tuberculosis
affected prisoners at high rates, a