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1. Introduction – The Setting up of the National Police Commission (NPC) in Sri Lanka

The 17th Amendment to Sri Lanka’s Constitution was certified by the Speaker of Sri Lanka’s Parliament on 3rd October 2001. In a House, (consisting of parliamentarians otherwise bitterly divided on party political lines), this constitutional amendment was passed without opposition with one singular purpose in mind; to restore public confidence in the rule of law. 

The main reason for its passing was the public outcry to bring back a measure of de-politisisation to the Sri Lankan public service, which had been deprived of credibility due to long and consistent political interference with appointments, transfers, dismissals and disciplinary control of public servants. As a result, the functioning of the public service had deteriorated to an appalling extent. In addition, it was felt that human rights monitors of public institutions should be vested with greater independence and more substantial powers. Most importantly, there was a manifest public cry that political interference with the police force should be checked and the force itself restored to a credible level of independent functioning.      

Thus, the provisions of the 17th Amendment strengthened the process of appointment to existing key institutions such as the Public Service Commission, the Human Rights Commission and the Bribery Commission. Vitally, it created two new rights monitoring bodies, the National Police Commission (NPC) and the Elections Commission. Members to these Commissions were appointed by the President on the recommendation of a newly created Constitutional Council (CC) which had significant ‘apolitical’ representation. 

If the NPC had functioned according to its constitutional mandate, it may well have proved to be a shining example for the rest of South Asia. Regrettably, the converse has been the case, as the following analysis will make clear.       

2. Sri Lanka’s Policing System – The Historical Critique and Its Present Deterioration

The historical critique of Sri Lanka’s policing system is not difficult to trace. Several government commissions released detailed reports in relation to the same, including the Justice Soertsz Commission of 1946, the Basnayake Commission of 1970, the Jayalath Committee of 1995 and the Commissions of Inquiry into the Involuntary Removal and Disappearance of (Certain) Persons which were set up in 1994 and whose final reports were submitted in 2001. 

In particular, the Basnayake Commission recommended an independent Police Service Commission to be in charge of the appointments, transfers, dismissals and the disciplinary control of police officers.  However, the reality is perhaps far worse than what these official reports suggested. After decades of civil and ethnic conflict, what the country was left with was more a system of military style social control than a sophisticated crime investigation institution.  

Reported instances of abuse by police officers were legion. Many victims brought such cases to the Supreme Court resulting in a voluminous number of judgements and the awarding of compensation. In early 2003, the Supreme Court observed in one case that “the number of credible complaints of torture and cruel, inhuman and degrading treatment (showed) no decline.”
 

Cases of torture during 2003 for example, included numerous complaints of brutal assault. These included a labourer assaulted with batons and sticks while in army detention, the cleaner of a van assaulted after being blindfolded, an Attorney-at-Law pulled out of his car and assaulted, a reserve police constable subjected to assault by a reserve sub inspector, another Attorney-at-Law who was a by-stander at a protest demonstration (and not a participant) shot at close range, and an alleged army deserter tortured to the extent that he died in police custody.
  Such cases revealed a wide range of circumstances in which such treatment had been meted out by the police or service personnel – the very people who are expected to protect and safeguard the fundamental rights of members of a society. Torture was therefore clearly not an isolated phenomenon confined to a few rogue policemen but is rather an ‘endemic’ problem. 

On 21 November 2004, a victim of police brutality who dared to fight it out in the legal sphere, Gerald Perera was shot in broad daylight and died thereafter in hospital, days before he was due to give evidence in a High Court trial instituted by the Attorney General’s Department under the Torture Act. Perera had earlier, obtained judgement by the Supreme Court declaring that he had been subjected to severe torture. Ironically, at the time of his death, a major portion of the medical re-imbursements had yet not been paid to him. Subsequent investigations identified the perpetrators of his murder as including some of the very same police officers who were found responsible for the torture. Indictment has been filed at long last though the trial is still pending and calls made to expedite this process have been to no avail. 

In this case as well as in countless others, the Supreme Court called upon the National Police Commission (NPC) and the Police Department to take stringent steps to subject erring individual officers to appropriate disciplinary action. Towards this end, the Registrar of the Supreme Court had been directed to send copies of the judgements to the Inspector General of Police as well as the NPC. Yet, the effect of such directions has been minimal, a fact remarked upon by the judges themselves on occasion.

The following judicial quote was instructive in this regard.

“The number of credible complaints of torture and cruel, inhuman and degrading treatment whilst in police custody shows no decline. The duty imposed by Article 4(d) [of the Constitution] to respect, secure and advance fundamental rights, including freedom from torture, extends to all organs of government, and the Head of the Police can claim no exemption. At least, he may make arrangements for surprise visits by specially appointed Police officers, and/or officers and representatives of the [National] Human Rights Commission, and/or local community leaders who would be authorized to interview and to report on the treatment and conditions of detention of persons in custody. 

A prolonged failure to give effective directions designed to prevent violations of Article 11, and to ensure the proper investigation of those which nevertheless take place followed by disciplinary or criminal proceedings, may well justify the inference of acquiescence and condonation if not also of approval and authorization).” 

For long years, even where police officers (junior as well as senior) have been identified as personally responsible for acts of torture in courts of law, we have seen no internal departmental action taken against them or successful prosecutions. Directions of the Supreme Court to the police hierarchy to initiate disciplinary action against erring police officers were blatantly ignored. Senior police officers cited lacunae in the Establishments Code as reason for the inability to take disciplinary action against police officers found guilty of fundamental rights violations and have engaged in debate with civil society as to how this obstacle could be overcome.
 However, substantive initiatives towards the correction of such legal lacunae and the enforcement of the appropriate disciplinary sanctions against erring police officers continued to be lacking.

Instead, official resistance to these pronouncements by the Court was high and there was not even minimum acknowledgement that Sri Lanka was facing a serious problem. Instead, the police department set up funds to provide for lawyers to appear for the accused police officers as well as indeed, in some cases, to pay the sums of compensation due personally from the implicated officers.    

3. The NPC – Serious Deficiencies in its Functioning

The NPC was the first serious legislative attempt to remedy this situation. It comprises a body of seven persons whose security of tenure is explicitly provided for. (Vide 17th Amendment, Article 155A). Its powers are two fold. Firstly, it is vested with the powers of appointment, promotion, transfer, disciplinary control and dismissal of all officers other than the Inspector General. (Vide 17th Amendment, Article 155G(1)(a). 

Secondly – and most vitally – the 17th Amendment stipulates mandatorily that the NPC "shall establish procedures to entertain and investigate public complaints and complaints from any aggrieved person made against a police officer or the police service…[italics added]"(Vide 17th Amendment, Article 155G(2))    

3.1. Disciplinary Control of Police Officers 

Insofar as the first mandate is concerned, since its official inauguration in November 2002, the NPC concerned itself with matters relating to promotions, particularly the filling of about 4000 vacancies in important posts which remained vacant due to inaction under the earlier system of administration.  Resolving this problem of vacancies was deemed as a priority in order to get the system to function properly. The promotion scheme itself was, however, subjected to much public criticism (and challenged in court). 

In so far as the disciplinary control of police officers were concerned, the NPC decided early on, to delegate the disciplinary control of subordinate police officers vested in it, to the IGP. Such delegation was justified on the basis that it was considered necessary for the IGP to administer his own department. The IGP in turn referred the cases to his subordinate officers, or to a special investigation unit. However, as police officers continued to investigate other police officers, no effective change took place in the rampant indiscipline of the service. In addition, as the higher ranking officers who earlier oversaw the conduct of such inquiries were accustomed to making settlements between complainants and alleged perpetrators rather than conducting inquiries in an objective manner, most complainants were rightly distrustful of these inquiries. 

Till July 2003, the functions of the NPC in this regard were appropriately described by its critics as being similar to that of a 'post box”, that is, it merely entertained complaints and referred them to the police for investigation. Very few disciplinary inquiries were completed, and the outcome of even those inquiries that have concluded was not known. 

Due to strong public criticism, the NPC decided in mid 2004 that it would recall its delegated powers and assume substantive disciplinary control as mandated by the 17th Amendment over the police officers of all ranks, excepting the IGP.  This decision was taken amidst amazingly adverse statements by frontline ministers that the ‘independence of the NPC’ was not needed and that the Inspector General of Police (IGP) should be involved in the decision-making processes of the NPC. Inflammatory remarks by other political figures of the ruling coalition also added fuel to the fire. Public hostility was evidenced between the IGP and the NPC where the former considered that the creation of the NPC had imposed an unwarranted fetter on his powers. 

Despite this hostility, the interventions of the NPC in preventing politically motivated transfers of police officers prior to elections and its interdictions of police officers found culpable in rights violations, was to its credit during 2004-2005. 

Even more praiseworthy was its decision to interdict police officers indicted of torture under the Torture Act No 22 of 1994.  Section 2 of the Act makes torture, or the attempt to commit, or the aiding and abetting in committing, or conspiring to commit torture, an offence. A person found guilty after trial by the High Court is punishable with imprisonment for a term not less than seven years and not exceeding ten years and a fine not less than Rs. 10,000 and not exceeding Rs. 50,000. 

Despite the severity of these provisions
 due to the lack of immediate disciplinary action against errant police officers and the total absence of a witness protection, victims are threatened, terrorised or even killed as evidenced most particularly by the fate that befell Gerald Perera. When alleged perpetrators of torture and other serious crimes are allowed to continue in their same posts and even considered for promotions
 this makes a mockery of the entire system of justice. The perpetrators are also in a position to destroy vital evidence with the Supreme Court itself remarking that it is common for the police to fabricate evidence and alter documents.
 

In this context, the decision taken by the NPC to interdict police officers indicted under the Torture Act was one of the most positive steps taken by this body during 2004. 

3.2. Public Complaints Procedures 

In so far as the second mandate is concerned, Article 155G(2) of the Constitution clearly requires the mandatory establishing of meticulous procedures regarding the manner of lodging public complaints against police officers and the police service. The NPC also has a duty to recommend appropriate action in law against police officers found culpable in the absence of the enactment of a specific law whereby the NPC can itself provide redress. Such Complaints Procedures would include detailing the persons who can complain, the way it is recorded and archived and the way in which it is inquired and investigated. Quick responses need to be manifested in terms of not only documentation but also the ensuring of medical attention and victim protection. Similar procedures in other countries require the OIC and his superior officers to automatically report categories of grave incidents to the monitoring body, whether a complaint is made or not.

These procedures would hold accountable both the police officer concerned as well as officers of the NPC so that both act in strict compliance with their constitutional and statutory duties. This is important where officers of monitoring bodies, including the National Human Rights Commission, at one time, have been accused of colluding with the very perpetrators of terror. Acts of collusion include settling with victims of the most gruesome torture for small sums of money and in extreme cases, collaborating with the police to cover up the incidents.  

Up to 2006, the Public Complaints Procedures had not been established.  What the NPC did at that time was to appoint district co-ordinators (mostly retired policemen themselves), to look into complaints. However, what was required was not ad hoc consideration of complaints where the complainant is left to the mercy of an individual NPC officer but the prescribing of uniform procedures in this regard.  

4. The Challenges Faced by the NPC 

Undoubtedly, the most serious challenge currently (insofar as the integrity of this body is concerned), is its independence from political control, both in perception as well as regards its substantive functioning. There is a particular reason as to why this has emerged as the primary challenge in recent times.  As referred to at the start of this paper, an apolitical, 10-member Constitutional Council (CC) had been set up by the 17th Amendment to the Constitution in 2001 as an external check over earlier unrestrained presidential fiat, due to public outrage over highly politicised appointments to the public service. The CC was constituted through a process of consensual decision making by the constituent political parties in parliament.  

Five individuals of high integrity and standing in public life and with no political affiliations, (out of which, three members represented the minorities), had to be nominated jointly to the CC by the Prime Minister and the Leader of the Opposition. One member had to be nominated by the smaller parties in the House, which did not belong to either the party of the Prime Minister or the Leader of the Opposition. These six appointed members held office for three years. They could be removed only on strictly mandated grounds and any individual appointed to vacancies created held office for the un-expired portion of that term. In addition, the President had the authority to appoint a person of his or her own choice. The rest of the CC comprised the Leader of the Opposition, the Prime Minister and the Speaker of the House ex officio.

The members of the first NPC were vetted by the CC, which came into being in March 2002. The terms of office of its six appointed members expired in March 2005. But the vacancies arising therein were not filled which resulted in the lapsing of the CC.  

Though names of five nominated members were agreed upon by the Prime Minister and the Leader of the Opposition and communicated to the President for appointment as constitutionally required in late 2005, these appointments were not made. The deliberate delay on the part of the smaller political parties in parliament to agree by majority vote on the one remaining member to the CC was cited as the ostensible reason for the CC not being brought into being. 

The many representations made to the President by civil society groups that the one vacancy in the CC should not prevent the appointment of the members nominated already and that the consequent functioning of the body was essential to the good administration of the country, were to no avail. 

Shortly thereafter, President Mahinda Rajapakse proceeded to make his own appointments to the commissions, including the NPC. The appointees predominated with his supporters and personal friends with only some exceptions to the rule. Public uproar resulted on the basis that this was precisely the mischief that the 17th Amendment had set out to remedy. Despite such protests, the appointments were not revoked and the commissions are currently functioning notwithstanding the unconstitutional nature of the appointments. To offset international displeasure, the government initiated a Parliamentary Select Committee process in mid 2006 to examine as to the manner in which the 17th Amendment could be improved. This Committee has now sat for almost a year with no perceptible results and has turned out to be exactly what was predicted at the start; a mere delaying exercise on the part of the government which has exhibited the utmost contempt for a constitutional amendment which politicians see as depriving them of their power in regard to controlling the public service.       

The current priority is therefore, to immediately implement Article 41A and 41B of the 17th Amendment to the Constitution bringing the CC into being and to re-constitute the ‘independent commissions’ including the NPC with the new members being nominated by the CC as constitutionally required.

In the absence of this compulsory constitutional condition being satisfied, all the actions of the current NPC lack public legitimacy. For example, the NPC’s recent gazetting of a Public Complaints Procedure against police officers and the police service, has not been met with the unconditional approval that such an action, in fact, deserves, precisely due to this very lack of legitimacy. 

There is also no doubt that a properly functioning NPC should exercise far greater disciplinary control over the police force than it does currently. The NPC had itself announced recently that despite thousands of complaints having been received against police personnel, from the rank of Constable to that of a Deputy Inspector General, only 73 indictments had been filed in 2005 for relatively minor offences. 

But assuredly, the remedy for this grave situation lies in the hands of the NPC itself. Instead of taking umbrage with the Attorney General for the non-filing of indictments, the NPC should educate the public as to what precise measures it has taken to enforce disciplinary control of malfunctioning police officers in accordance with its mandate. Indeed, even in terms of its procedures, it appears that disciplinary control of the officers found responsible in the investigations initiated in terms of the recently publicised Public Complaints Procedures will continue to remain in the hands of the IGP ‘in accordance with applicable departmental procedures.” This makes the Procedures themselves, rather ludicrous. 

In many instances where prosecutions have in fact failed, the UK’s independent Police Complaints Commission (IPCC) has, in fact, proceeded with suitable disciplinary control against the relevant police officers. In contrast, we are hard pressed to find even one such instance in Sri Lanka despite numerous judgements of the Supreme Court recommending such action as already pointed out in this paper. There is no doubt that until a sterner commitment is demonstrated, the gazetting of the NPC’s Public Complaints Procedures will remain commendatory only in theory.

Conclusion

As examined in this paper, during its first term of existence, the NPC had been cribbed, cabined and confined in respect of many aspects of the fulfillment of its constitutional duty.

In retrospect, even the minute attempts by this body to discipline the police force, (at a time when it was constitutionally functioning), were met with stiff resistance by the political establishment as well as by the police department.  Thereafter, the NPC was systematically stripped of even a modicum of its public integrity by the unconstitutional appointment of its current members. We have therefore a situation where the NPC has been wholly unable to fulfil its constitutional mandate to initiate a dramatic—albeit avowedly difficult—process towards change within the Sri Lankan police force. 

Currently, Sri Lanka has returned to active conflict between the Liberation Tigers of Tamil Eelam (LTTE) and the Government of Sri Lanka. As is well known, the situation has been further complicated by militant groups such as the Karuna group, a breakaway faction of the LTTE which is now at war with the LTTE itself. During the past year, disappearances, abductions and killings in all parts of Sri Lanka have been rampant, including within the capital city of Colombo where it is alleged that militant groups are acting in concert with members of Sri Lanka’s police and the army to abduct and to disappear Tamils as well as Sinhalese, both for ransom as well as due to their perceived political opposition. The situation has become extremely critical as far as the rights of life and liberties of ordinary persons are concerned from all ethnic communities. The need for an independent and credible NPC has never been greater. Undoubtedly, public pressure should be manifest as strongly as possible to compel a restoration of the NPC to the proper fulfilment of its constitutional mandate.     

( lawyer and legal consultant/columnist, The Sunday Times, Colombo; deputy director and head, Legal Unit, Law and Society Trust, Colombo 
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� Supra n 1, per observation of Justice Mark Fernando 


� See the Law and Society Trust Review, Volume 15 Joint Issue 208 & 209 February-March 2004. Similar directions have been issued by Court to other department heads whose officers have also been found to have violated rights of persons in their custody as for example, directions issued by the Wewelage Rani Fernando Case to the Commissioner General of Prisons, (SC(FR) No 700/2002, SCM 26/07/2004), judgement of (Dr) Justice Shiranee Bandaranayake with Justices JAN de Silva  and Nihal Jayasinghe agreeing. There appears to be no discernible compliance with these orders as well.   


� Some legal professionals argue that the very severity of the said provisions have, at times, deterred judges from handing down convictions


� See The Sunday Times dated 11/07/2004. Though indictments are issued against particular police officers, there is a lapse in time between issuance and the serving of the indictment resulting in interdicted officers still serving in their posts.


� Kemasiri Kumara Caldera's case, [S.C. (F.R.) Application No. 343/99), SCM 6/11/2001].  


� A draft Public Complaints Procedure which used other similar models from around the world, including particularly the United Kingdom’s Independent Police Complaints Commission (IPCC) The IPCC, established by the Police Reform Act of 2002, is a non-departmental public body which is government funded but operates completely independently. Apart from its chair and deputy chair, it has fifteen commissioners all of whom, (except one), work full time in supervising a staff of four hundred 400 investigators, caseworkers and support staff. It has separate and independent investigators, (not police officers ‘released’ from the police service), and can decide either to supervise police investigations into serious complaints or independently investigate them itself.  The independent quality of its investigative staff and the direct disciplinary control that it has exercised over offending police officers are two primary factors that have secured its credibility. 
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