ACCESS TO INFORMATION BILL

(MALAWI)

Theobject of thisBill isto—
(a) provide for the right of accessto information;

(b) define the scope of information that public has aright to access;
(c) establish the Public Information Commission

and defineitsfunctions,

(d) promote transparency and accountability of public officers; and
(e) provide for matters connected with or incidental to the foregoing.
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An Act to provide for the right of access to information; to define the
scope of public information the public has the right to access; to
esatablish the (Independent ) Public Information Commission and
define its functions; to to promote transparency and accountability of
public officers; and to provide for matters connected with or incidental
to the foregoing.

ENACTED by the Parliament of Malawi

PART |
PRELIMINARY

1. (1) ThisAct may be cited asthe Accessto Information Act.

(2) This Act shall come into operation on such date as the
Minister may, by statutory instrument, appoint provided that the
Minister shall not appoint aday that is later than six months after
the passing of the Act.

2. Inthis Act, unless the context otherwise requires—
“ appointments committee ” means an appointments
committee appointed under paragraph 3 of the First

Schedule;
“ Chairperson” meansthe person gppointed as Chairperson under

w:‘“ on ﬁve; Short title
“ Commission ” means the Commission established under

section five; “ Director " meansthe person appointed

as Director under section nine;

“ head of apublic authority ” in relation—

(a) to agovernment Ministry or department means the
Principal Secretary or any other person so |nerpretation
designated; or

(b) to aparastatal or other organisation meansthe Chief
Executive Officer;

“ information” meansany material which communicatesfacts,
opinions, data or any other matter relating to the
management, administration, operations or decisions of a
public authority, regardless of its form, characteristics or
when it was created;

“ local authority ” meansacouncil established under the Local
Government Act and any other authority declared by Act
of Parliament to be alocal authority;
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Application

“ member ” means a person appointed as a member of the
Commission under section six;

“ persona information " means information relating to an
individual whoisdirectly or indirectly identifiable by name,
identification document or through any physical or other
characteristicsor attributes, but doesnot includeinformation
having abearing on the public functions of an employeeof a
public authority or any other person performing afunction of
apublic authority;

“ public authority ” meansany person holding an office, or any
body, specifiedinthe Second Schedule;

“ record” includes—

(a) any document, manuscript or fileinany form,;

(b) any microfilm or facsimile copy of adocument;

(c) any reproduction of an image embodied in such
microfilm, whether enlarged or not; and

(d) any other material held and produced by a
mechanical, electronic or other device and which
is capable of being reproduced.

3. (1) ThisActappliestoinformation under the control of public
authoritiesregardlessof whether that information cameinto existence
before or after the commencement of thisAct.

(2) ThisActshal not apply to—

(a) information governed by confidentiality or privilege, tothe
extent to which the disclosure of the information is
regulated, prohibited or restricted by the ethics of a
profession or practice;

(b) records relating to proceedings before a court or tribunal
after the commencement of those proceedings; or

4. (1) Notwithstanding the provisions of any other written law
in force immediately before the commencement of this Act
prohibiting, restricting or providing for disclosure of information
under the control of a public authority shall have no effect to the
extent to which those provisions are inconsistent with this Act.

(2) Inany law enacted after the commencement of this Act
(other than alaw amending this Act), any provision restricting the
rightsand obligations provided for in this Act shall have no effect.

PART I
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RIGHT oF AccESS TO INFORMATION

5 (1) SubjecttothisAct —

(a) every person shall havetheright of accessto information
whichisunder the control of apublic authority;

(b) every public authority shall make availableto the general
public or, on request, to any personinformationwhichis
under itscontrol;

(c) every public authority shall make avail ableto the general
public or, on request, to any person access to public
meetings or to places where information may be
obtained; and

(d) every private body shall make available, on request,
information which it holds on the person requesting for
the information, if reasonable evidence is shown
regarding the purpose of the request.

(2) A person who requests for information in pursuance of the
right in subsection (1) need not give any reason or justification for
that person’sinterest in the information being requested for.

(3) For the purposes of this section “ person ” means a citizen
or permanent resident of Malawi.

6. A publicauthority shall not berequired to discloseinformation
which is determined to be exempt from disclosure under this Act.

7. Information requested under this Act shall be deemed to be
exempt from disclosureonly if the public authority which has control
of theinformation -

(a) claims an exemption under section eight, nine, ten,
eleven, or twelve for all, or for any part of, the
information; and

(b) determines, in accordance with section sixteen, that the
disclosureisnot justified in the publicinterest.

8. A public authority shall claim an exemption where it
reasonably determines that the information requested, including
personal information, involvesthe privateinterests of athird party.

9. A publicauthority may claim an exemption wheredisclosure
of information under thisAct —

(a) would, or could, reasonably be expected to cause damage
to the security of Malawi , the defence of Malawi or
would divulge any information or matter which relates
to the defence or security of aforeign government and

Invalidity of
laws
incosistent
with this bill

Right of
Access to
information

Restriction of
limitation of
right of access
to information

Exemption
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disclosure
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which iscommunicated in confidence by or on behalf of
such foreign government; or

(b) would or could reasonably be expected to disclose, or
enable aperson to ascertain, the existence or identity of
a confidential source of information in relation to the
enforcement or administration of the law or endanger
the life or physical safety of any person;

(c) would or could reasonably be expected to cause substantial
harm to the legitimate interests of Malawi in crime
prevention and any preliminary investigation of crimeor
other unlawful acts; and

(d) would or could reasonably be expected to cause substantial
harm to the legitimate interests of Malawi in the
protection of thedeliberative processof apublic authority
insofar asit involvesthe expressing of an opinion, advice
or recommendation by a public authority, an employee
thereof, or any person acting for or on behalf of the
public authority but not in respect of factual, statistical,
scientific, or technical information.

10. (1) A public authority shall disclose the information
requested notwithstanding that it has claimed an exemption under
section eight, nine and twelve where to do so would bejustified in
the public interest having regard to both any benefit and harm that
may accrue from doing so.

(2) Indetermining whether disclosureisjustified in the public
interest, the public authority shall have regard to considerations
such asobligationsto comply with legal requirements, the prevention
of the commission of offences or other unlawful acts, miscarriage
of justice, abuse of authority or neglect in the performance of an
official duty, unauthorised use of public funds, the avoidance of
wasteful expenditure of public funds or danger to the health or
safety of an individual or the public, or the need to prepare and
protect the environment, and the need to improve public participation
in, and understanding of, public policy making.

(3) If disclosure of theinformation in respect of which apublic
authority has claimed an exemption under section nine or ten
isdetermined to bein the publicinterest, the public authority shall
notify thethird party inwriting that theinformation shall be disclosed
upon the expiry of fifteen days from receipt of the notice, and
inform the third party of that party’sright to areview, the authority
with which an application for review should be lodged, the period
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within which the application may belodged and the cost of filingan
application.

11. (1) Notwithstanding the provisionsof thisAct or of any other
written law an employee of a public authority may discloseto the
Commission, or any other authority which has power to act upon
theinformation disclosed, or any other authorised person the contents
of adocument, communication or information which exposes the
wrongdoing of another employee or officer of the public authority,
whether or not that employee came across the information in the
course of that employee’s duties.

(2) No action, disciplinary or otherwise, shall lie and no
proceedings may be brought against any employee who discloses
information under subsection (1) for damages resulting from —

(a) the disclosure in good faith of all or part of arecord; or
(b) consequences arising from such disclosure.

(3) For purposes of subsection (1) “wrongdoing” means
fraudulent, dishonest or criminal conduct or maladministration.

12. Whereapublic authority reasonably determinesthat arequest
for access to information involves the confidential commercial
interests of a third party, the authority shall forthwith notify the
third party in writing of the specifics of the request and that the
disclosure of the information is imminent unless the third party,
within fifteen days of receipt of the notice, respondsin writing that
it considerstheinformation to be confidential and givesreasonsas
to why harm would result from disclosure; and upon receipt of
such response the authority shall claim an exemption.

13. If apublic authority determinesthat part of theinformation
requested is exempt from disclosure, the authority shall disclose
theremainder of theinformationwhichisnot exempt from disclosure
and shall, accordingly, inform the person who made the request for
theinformation.

PART Il

OBLIGATION TO PROVIDE INFORMATION

14.(1) Every public authority shall maintain complete records
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and documents, to which this Act applies, that are under the control
of the public authority.

(2) Thepublicauthority shall maintain every such record for a
period of ten years after the date on which the document is
generated by the public authority or on which the document or
record comes under the control of the public authority.

(3) The Commission may at all reasonable times examine any
record maintained in accordance with subsection (1).

15.0bligation to disclose information that is requested.

Subject to this Act, every public authority shall grant any person
who so requests access to any information that the public authority
holds.

16.(1) Subject to the other provisions of this Act, every public
authority shall cause to be published, as soon as practicable after
the commencement of this Act but not later than twelve months
after that commencement, by Gazette notice and in a newspaper
of general circulationin Malawi, apublication that includes—

(a) adescription of itsstructure, functions, and responsibilities
including those of any of itsstatutory officersor advisory
committees;

(b) ageneral description of the categories of documents held
by it;

(c) adescription of al manuals, and similar types of documents

in or under this Act.

(d) astatement of any information that needsto be made available
to members of the public who wish to obtain official information
from the public authority which statement shall include particulars
of the officer or officersto whom requestsfor official information
or particular classes of information should be sent.

(2) Incomplying with subsection (1) the public authority shall
have regard, among other things, to the need to assist members of
the publicto obtain official information and to effectively exercise
their rightsunder thisAct.

(3 Where there is good reason under section nine of this Act
for withholding officia information, nothing in this section requires
the publication of that publicinformation.

(4) TheCommission may, fromtimetotime, givedirectionsto
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public authorities regarding the form in which the information
referred to in subsection (1) shall be published and prescribe model
publication schemesin relation to public authoritiesfalling within
particular classes.

(5) Thefalureof apublicauthority to publishinformation under
subsection (1) shall not prejudicially affect the right of access to
information under the control of apublic authority as provided for
in or under this Act.

(6) A publicauthority —

(a) shall, from time to time, publish any substantial changes
to the information required to be published under
subsection (1); and

(b) may, at any time, publish any other information, in addition
to the information required to be published under
subsection (1), relating to its functions as it considers
appropriate.

(7) A personentitledto theright of accesstoinformation under
this Act hastheright to institute proceedingsin a court to compel
the head of a public authority to comply with the provisions of this
section.

17. (1) Every public authority shall, for purposes of this Act -
(a) appoint one or more officersas medialiason officers; and
(b) establish procedures to deal efficiently with requests for

information.

(2) Medialiason officer appointed under subsection (1) shall
deal with requests made under section twenty-seven and render
assistance to any persons seeking such information.

(3) Medialiason officer may seek the assistance of any other
officer to assist that information officer in the discharge of the
information officer’s duties under this Act.

PART IV
THe PusLic INFORMATION COMMISSION

Appointment
of information
officers
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18. (1) There is hereby established the Public Information
Commission which shall be a body corporate with perpetual
succession and acommon seal, capable of suing and of being sued
inits corporate name, and with power, subject to the provisions of
the Act, to do all such things as a body corporate may by law
perform.

(2) The provisions of the First Schedule shall apply to the
Commission.

19. (1) TheCommissionshall consist of thefollowing reputable
part-time members:

(a) ajudge of the High Court nominated in that capacity by
the Juducia Service Commission;
(b) an ex-officio from the Ministry of Information;
(c) arepresentative of non-governmental nominated by the
Council the council of Non-governmental Organisational;
(d) amedia practitioners nominated by media organisations
two members who shall be reputable persons.

(20 Membersof the Commission shall beappointed only if their
nominations are approved by the Public Appointments Commitee
of the national Assembly.

(3) The Chairperson and the Vice-Chairperson shall be elected
by the members from among their number.
(4) A person shall not be appointed as a member of the
Commission if that person —
(a) isnot acitizen of Malawi
(b) isnot permanently resident in Malawi;
(c) isapublic servant or aholder of any remunerated position
under the state;
(d) is a member of Parliament or of a district, municipal or
city assembly; or
(e) isan office-bearer in or an employee of a political party.
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20 (1) The functions of the Commission shall be —

(a) to ensure that the purposes of this Act are effectively
carried out;

(b) on request —

(i) act as a conduit for requests for access to
information from members of the public;

(ii) identify therelevant public authority; and

(iii) collect therequested information;

(c) assistinredlisngtheright to amend or comment on personal
information held by apublic authority;

(d) toreceive, and consider applicationsfor review of decisions
of public authoritiesrelating to accessto information by
persons requesting for information under this Act and
applications for review by those persons or by third
parties;

(€) to make recommendationsto the relevant public authorities
resulting from the review of applicationsreferredtoin
paragraph (b); and

() to perform such other functions as are conferred upon the
Commission by or under thisAct.

(20 TheCommissonshal publish, every year,inaformaccessble
to the general public, aguidewhich shall include—

(a) the objectives of this Act;

(b) the contact details of the Commission;

(c) the methods of applying for information; and

(d) the assistance which is available to the public from the
Commission.

(3 The Commission shall be independent in the performance
of itsfunctionsand shall not be subject to any direction, or political
interference, by any person.

21. (1) The Commission may, for the purpose of performing
itsfunctions under thisAct —

(a) givedirections of ageneral natureto public authoritiesin
connection with the performance of their functions under
thisAct;

(b) carry out investigationsrel ating to applicationsfor review
made under section twenty-nine;

(c) administer oaths, and hear and receive evidence;

(d) enter and inspect premises to which an application for

Functions of
Commission
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review relates;

(e) question any person, whether or not that personisemployed
by the public authority to which the application for review
relates; or

(f) inspect, make copies of, and take extracts from any book,
record or document relevant to the review.

(2) A person summoned to appear before the Commission who,
without sufficient cause —

(a) refuses or failsto attend at the time and place specifiedin
the summons or, having attended, is absent from the
proceedingswithout the permission of the Commission;

(b) having attended, refusesto be sworn or to affirm;

(c) refuses, without lawful excuse, to answer to the best of that
person’s knowledge any question lawfully put; or

(d) refuses to produce any book, record or document which
that person has been required by summonsto produce;

commits an offence and is liable, on conviction, to a fine not
exceeding K5,000 or to imprisonment for a period not exceeding
three months or to both.

(3) A person summoned before the Commission shall not be
compelled to answer any guestion or to produce any book, record,
document or thing which that person would not be compelled to answer
or produce in proceedings before a court.

22.Notwithstanding any other law, no civil or criminal proceedings
shall lieagainst any member or member of staff of the Commission,
apublic authority or aperson acting on their behalf, for thedisclosure
of any information or for any other act donein good faith pursuant
tothisAct.

23 (1) A person appointed to the Commision shall serve a
continuousterm not morethan three years, provided that the Public
appointments Committe may appoint that person for such further
termsof threeyearsasit consi dersappropriate unlessthat commiitee
sooner terminates that appointment in accordnce with this section.

()] A person appointed to the Commission shall not be
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removed by the Public Appointments Commitee,
except- o Removal of
@in suc_h Ci rcumstancesthat person would have been disqulified | o persof
from being appointed; commision
(b) for gross misconduct;
(c) on reaching the age of sixty-five years.
24. (1) The Commission shall appoint a Director on such
terms and conditions as the Commission may determine.

(2) The Director shall be the Chief Executive Officer of the
Commission and shall, under the direction of the Commission, be
responsible for the —

(a) management and administration of the Commission; and

(b) implementation of the decisions of the Commission. _
(3) The Director shall be the Secretary to the Commission. FD,l:[jiCéor of
(4) TheDirector shall be appointed for aperiod of threeyears commission

and may be eligiblefor re-appointment.

25. The Commission may appoint, on such terms and
conditions as the Commission may determine, such other staff of
the Commission as it considers necessary for the performance of
itsfunctions under this Act.

26. (1) Thefunds of the Commission shall consist of such
moneys as may —
(a) be appropriated by Parliament for the purposes of the
Commission;
(b) be paid to the Commission by way of grants or donations;
and
(c) vest in or accrue to the Commission.

(2) TheCommission may—

(a) subject to the approval of the National Assembly, accept
moneys by way of grants or donation from any source;
and

(b) subject to the approval of the National Assembly, raise,
by way of loans or otherwise, such moneys as it may
require for the discharge of its functions.

(3) There shall be paid from the funds of the Commission —

(a) the salaries, allowances and loans of the staff of the
Commission;

(b) such reasonable travelling, transport and subsistence
allowance for the members and members of any
committee of the Commission when engaged in the
business of the Commission, and at such rates as the

Commission
Staff

Funds of
Commission
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Commission may determine; and
(c) any other expenses incurred by the Commission in the
performance of its functions.
(4) TheCommission may invest in such manner asit thinksfit
such of itsfunds asit does not immediately requirefor the
performance of its functions.

PART V
Procebure For Access TO INFORMATION

27. (1) A requestfor accesstoinformation may bemadeorally
or inwriting and shall be addressed to the head of the public authority
or any other authorised person:

Provided that a person may request the Commission to obtain the
information from a public authority on that person’s behalf.

(2) Therequest for information shall provide sufficient details
to enable the public authority to identify theinformation and shall
include the name and address of the person requesting for the

Request for information:
Acces to Provided that where the applicant isunableto writethe request for
Public information shall bear the thumb print of the applicant.
information (3) For purposes of subsection (1) arequest shall betreated as
madeinwriting wherethetext of therequest —
(a) istransmitted by electronic means;
(b) isreceivedin legibleform; and
(c) is capable of being used for subsequent reference.

28. (1) Where accessto arecord is requested, the head of the
public authority or any other authorised person to which the request
ismade shall, subject to section twelveand the other provisions of
this Act, within fifteen (15) days after the request is received -

(a) give written notice to the person who made the request
as to whether the record exists and, if it does, whether
access to the record or a part thereof will be given; and

(b) if access is to be given, promptly give the person who

_ made the request access to the record or a part thereof
ggé:g here in the form of acopy or an opportunity to examine the

informationis record.

reqested (2) If apublicauthority requiresfurther information in order to
identify and locate the information requested, it shall notify the
applicant of the need for such further information within seven
days of receiving the request for information and, in that case, the

10

15

20

25



10

15

20

25

40

Access to Information

19

period of fifteen daysreferred to in subsection (1) shall bereckoned
from the date on which such further information is received.

29. (1) A publicauthority may provideinformation
requested for by an applicant by any one of the following
means, having regard to al the circumstances, including the
cost of providing theinformation, namely:

(a) the provision of a copy of the information in permanent
form or in another form acceptable to the applicant;

(b) the provision of areasonable opportunity toinspect arecord
containing theinformation;

(c) theprovision of adigest or summary of theinformation; or

(d) inthe case of an applicant with asensory disability, by the
provision of arecord in aformat that allowsthe personto
read or listen to the record of theinformation.

(20 Notwithstanding subsection (1), apublic authority may provide
information orally where the applicant on making the request for
information requests that the information be so provided.

30. (1) Where a public authority to which a request for
information is made considers that another public authority has a
greater interest in the information requested for, the head of the
public authority to which the request isinitially made may, within
seven days after the request isreceived, transfer the request to the
other public authority and give written notice of the transfer to the
person who made the request.

(2) For the purposes of subsection (1) —

(a) the periods specified in section twenty-eight shall apply
to the public authority to which therequest istransferred
with effect from the date on which the transferred
request is received; and

(b) a public authority has a greater interest in information
requested if —

(i) the record containing the information was
originally produced in or for the public authority;
or

(i) inthecaseof arecord not originally producedin
or for the public authority, the public authority
was the first recipient of the record or a copy
thereof.

31. (1) A personwho makesarequest for information through
thecommission may be required to pay such feesand charges for

Means by
which
communicaion
ismade

Means by
which
communication
isto be made

Transfer of
requests
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the cost of examination or reproduction of the information as the
Commission may, by regulations, prescribe.
(2) Regulationsmade under subsection (1) may provide—
(a) that no fee shall be payable in prescribed cases; and
(b) that any fee shall not exceed such maximum fee as may
be specified in, or determined in accordance with, the
regulations.

32. (1) Where a public authority refuses to give access to

Fees and other  information requested, either inwholeor in part, the public authority

charges shall, inwriting, notify the person requesting for theinformation of
therefusal and shall, inthenotification—

(a) set out the grounds for the refusal and all material issues
relating to the decision, including the specific provisions
of this Act and the factors taken into consideration in
relationtothe publicinterest;

(b) inform the applicant of the availability of a review, the
authority with which an application for review may be

Refusal of lodged and the period within which an application for
request review may be made; or

(c) if the record of the information requested does not exist,
inform the applicant to that effect.

(2) Whereapublicauthority failsto give accessto information
requested withinthetimelimitsset out in thisAct, the public authority
shall be deemed to have refused to give accessto theinformation.

PART VI
Review or Decisions oF PuBLic AUTHORITIES

33. (1) A personwho, having made arequest for the disclosure
of information under this Act, is aggrieved by the decision of a
public authority in relation to the request may apply to the
Commission for areview of that decision in respect of any of the
fallowing:
(a) the refusal of access by the public authority to the
information requested;
(b) the payment of feesor charges|evied under section twenty-
eight which the person considers unreasonable;
(c) thefailure of the public authority to comply with thetime
Revi limits set out in section twenty-eight:
eview of .
decisions (d) any other matter relating to a request for or access to
information under thisAct.
(2) A third party that isof the opinion that the party’sinterests
referred to in section eight or twelve are, or are likely to be,
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adversely affected by the decision of a public authority in relation
to information requested under this Act may apply to the
Commission for a review of that decision and shall be given an
opportunity to make representations during the review.

(3 The Commission shall, within thirty days of receiving an
application under subsection (1) or (2), consider such application
and may withinthat period inquireinto or investigate such application
as the Commission may consider necessary.

(4) A review under subsection (2) shall be conducted in
accordance with such regulations as the Commission may, by
statutory instrument, prescribe.

(5) Anapplicationfor review under this Part shall be madein
writing unlessthe Commission authorisesthat it may bemade orally
and may be made not |ater than oneyear from the date on which the
request for information wasreceived by the public authority concerned.

(6) Subjecttosubsection (7), thereview of adecision of apublic
authority under this Act shall not be construed as precluding aperson
who makes arequest for thereview (including athird party) from
making a complaint or allegation to the Malawi Human Rights
Commission under the Human Rights Act, 1998 or from making an
application for redressto the High Court against a public authority
or the Commission, or both, in relation to that person’s right of
access to information or the right not to have the information
disclosed.

(7) A complaint or allegation to the Malawi Human Rights
Commission or an application to the High Court shall not be made
by a person unless proceedings for review under this Part have
been concluded.

(8) For the purpose of subsection (7) proceedings for review
are concluded -

(a) when an individual who made an application for those
proceedingsdies;

(b) inthe case of aperson other than an individual, when that
person ceases to exist;

(c) when the period specified by the Commission under
paragraph (b) of section 27 lapses;

(d) inthe case of athird party, on the date on which that party
receivesacopy of the Commission’sreport made under
section 27; or

(e) when an application is withdrawn by the applicant or is
dismissed by the Commission.

Report to
applicant and
third parties

Access
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during or
after review
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34. Notwithstanding any other law or any privilege under the
law of evidence, the Commission may, during investigationsrelating
to any application for areview under thisPart, examine any record
towhichthisAct appliesthat isunder thecontrol of apublic authority,
and no such record may be withheld from the Commission on any
grounds.
35. Except in a prosecution of a person for an offence of
perjury [or contempt] in respect of a statement made under this
Act evidence given by a person in proceedings under this Act is
inadmissible against that person in a court or in any other
proceedings.
?ﬂ:’g'fsons 36. (1) If after the consideration of an application for review
acgcess to the Commission finds—
information (a) that the applicant is entitled to the disclosure of the
information requested, the Commission shall providethe
head of the public authority concerned a report
_ ) containing—
Evidencein
in other (i) thefindingsof thereview andtherecommendations
proceedings of the Commission; and
(i) arequestthat, withinatimespecifiedinthereport,
notice isto be given to the Commission of any
action taken or proposed to be taken to
implement the recommendations in the report
Findings and or reasons why no such action has been or is
Wﬁ proposed to be taken.
Commission (b) that the applicant is not entitled to the disclosure of the

information requested, the Commission shall, within
seven days of making the decision, so inform the
applicant in writing stating the reasons for the finding
and also inform the applicant of the right to appeal to
the High Court.
(2) The Commission shall give a copy of the decision made
under paragraph (b) of subsection (1) to the head of the public
authority concerned.

37. (1) TheCommission shall, after conducting areview, provide
acopy of the report made under section 36 to the applicant, and to
any third party, that made representations to the Commission after
the expiration of the period specified by the Commission under
paragraph (b) of section 36..

(2) TheCommission shall dsoinformtheapplicant whether the
public authority concerned has taken action or proposes to take

10

15

20

25



10

15

20

25

Access to Information

23

actionto comply with the Commission’srecommendationsand may
make such comments on the subject matter of the review as the
Commission thinksfit.

38. Where, during or after the consideration of an application
for review, the head of a public authority notifies the Commission
that access to information requested will be given to an applicant,
the head of the public authority shall givethe applicant accessto
theinformation —

(a) within seven (7) daysof the notification, if no notice has
been given to athird party under section 12; or

(b) within fourteen (14) days after the notification, if notice
has been given to athird party under section 12.

PART VII
MisceLLANEOUS ProviISIONS

39. (1) If atany timeit appearsto the Commission that apublic
authority hasfailed to comply with the provisionsof thisAct (or with
adecision of the Commission), the Commission may, by noticein
writing, requirethe public authority to make good the default within
aspecified time.

(2) If thepublicauthority failsto comply with the noticereferred
toin subsection (1), the Commission shall apply to the High Court for
an order compelling the public authority to remedy the default and the
Court may make such order on the application asit thinksfit.

40. (1) The Commission shall assoon as possible after the end
of each financial year make afull report to the National Assembly
on the exercise and performance by it of its functions during that
year.

(2) TheCommission may, at any time, requireapublic authority
to make a report to the Commission regarding the general
compliance by such public authority with thisAct.

41. Any person who wilfully conceals, destroys, mutilates,
falsifiesor otherwise altersarecord containing information which
has been requested with intent to prevent disclosure of the
information commits an offence and is liable, on conviction, to a
fine not K10,000 or to imprisonment for aterm not exceeding five
years.

FIRST SCHEDULE
(Section 6)
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Appointments
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PART |
ADMINISTRATION

1. (1) Thesea of the Commission shall be such device as may
be determined by the Commission and shall bekept by the Secretary.

(2) The affixing of the seal shall be authenticated by the
Chairperson or the Vice-Chairperson and the Secretary or one other
person authorised in that behalf by aresolution of the Commission.

(3) Any document purporting to be adocument under the seal of
the Commission or issued on behalf of the Commission shall be
received in evidence and shall be executed or issued, as the case
may be without further proof, unless the contrary is proved.

2. (1) A member referred to in subsection (1) of section six
shall be appointed for a term not exceeding three years, on the
recommendation of the selection committee:

Provided that the first members shall be appointed for periods
ranging from two to three yearsin order to facilitate retirement by
rotation.

(2) A member referred to in subsection (1) may resign upon
giving one month’snotice, in writing, to the National Assembly.

(3) Theappointmentscommittee of the National Assembly may
removeamember if —

(a) the member is insane or otherwise declared to be of
unsound mind; or
(b) the member is declared bankrupt.

3. (1) There shall be an appointments committee comprising
members of the committee of the National Assembly responsiblefor
public appointments, appointed by the Speaker for purposes of
subsection (1) of paragraph 2.

(2) The chairperson of an appointments committee shall be
appointed by the Speaker.

(3) The members of an appointments committee shall be
appointed on such terms and conditions as the Speaker may
determine.

(4) The functions and powers of an appointments committee
shall be—

(@) toinvite nominationsfrom personswith such qualifications
asmay be specified for appointment to the Commission:
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Provided that the appointments committee may
invite nominationsfrom civic organisations of persons
with the specified qualifications;

(b) to prepare a short list of candidates from applicants and
persons nominated under paragraph (a); and
(c) to interview persons short listed under paragraph (b).

(5) The interviews for the selection of candidates for
appointment to the Commission shall be conducted in sessions open
tothepublic:

Provided that prior to conducting the interviews referred to in
this subsection the appoi ntments committee shall publish anotice,
in a daily newspaper of general circulation in Malawi, stating the
date and time of, and place for the interviews.

(6) Theappointments committee shall make arecommendation
to the National Assembly on the persons to be appointed to the
Commission following theinterviewsreferred toin subsection (5).

4. Whenever the office of a member becomes vacant before
the expiry of theterm of office the National Assembly may appoint
another person to be amember in place of the member who vacates
the office for the unexpired term of that office.

5. A member shall be paid such allowances asthe Commission
may, with the approval of the National Assembly, determine.

6. (1) Subjecttotheother provisonsof thisAct, the Commission
may regulate its own procedure.

(2) Three membersshall form aquorum at any meeting of the
Commission.

(3) There shall preside at any meeting of the Commission —

(a) the Chairperson; or
(b) in the absence of the Chairperson, such member as the
members present may elect for the purposes of that

meeting

(4) A decision of the Commission on any question shall be by
amajority of the members present and voting at the meetingandin
the event of an equality of votes, the person presiding at the meeting

Filling of
casud
vacancy

Alowances of
members

Proceedings of
Commission
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shall have a casting vote in addition to that person’s deliberative
vote.

(5) The Commission may invite any person, whose presence
is in its opinion desirable, to attend and to participate in the
deliberations of the meeting of the Commission, but such person
shall have no vote.

(6) The validity of any proceedings, acts or decisions of the
Commission shall not be affected by any vacancy in the membership
of the Commission or by any defect in the appointment of any
member or by reason, that any person not entitled to do so took
part in the proceedings.

7. (1) The Commission may, for the purpose of performing its
functionsunder this Act, establish such committeesasit considers
necessary and delegate to any of those committees such of its
functionsasit considersfit.

(2) TheCommission may appoint as members of acommittee,
persons who are, or are not, members, except that at least one
member of a committee shall be a member.

(3) A person serving as a member of a committee shall hold
office for such period as the Commission may determine.

(4) Subject to any specific or general direction of the
Commission, acommittee may regulate its own procedure.

8. (1) If any personispresent at a meeting of the Commission
or any committee at which any matter isthe subject of consideration
and in which matter that person or that person’s spouseisdirectly
or indirectly interested in a private capacity, that person shall as
soon as is practicable after the commencement of the meeting,
declare such interest and shall not, unless the Commission or the
committee otherwise directs, take part in any consideration or
discussion of, or vote on any question touching such matter.

(2) A declaration of interest made under subsection (1) shall
be recorded in the minutes of the meeting at which it is made.

(3) A personwho contravenes subsection (1) shall be guilty of
an offence and shall beliable upon convictionto afine not exceeding
ten thousand penalty units or to imprisonment for a term not
exceeding three years or to both.

9. (1) A personshall not without the consentinwriting given
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by, or on behalf of, the Commission, publish or disclose to any
person otherwise than in the course of the person’s duties, the
contents of any document, communication, or information which
relates to, and which has come to the person’s knowledge in the
course of the person’s duties under this Act.

(2) Any personwho contravenes subsection (1) shall be guilty
of an offence and shall be liable upon conviction to a fine not
exceeding ten thousand penalty unitsor toimprisonment for aterm
not exceeding three years or to both.

(3) If any person having information which to that person’s
knowledge has been published or disclosed in contravention of
subsection (1) unlawfully publishes or communicates any such
information to any other person, that person shall beguilty of an offence
and shall be liable upon conviction, to a fine not exceeding ten
thousand penalty unitsor to imprisonment for aterm not exceeding
three years or to both.

PART I
FinanciAL AND OTHER Provisions

10. Thefinancial year of the Commission shall be the period
of twelve months ending on 30th Junein each year.

11. (1) The Commission shall cause to be kept proper books
of account and other records relating to its accounts.

(2) Theaccountsof the Commission shall beaudited annually
by independent auditor’s appointed by the Commission.

(3) Theauditors, feesshall be paid by the Commission.

12. (1) Assoonasispracticable, but not later than ninety days
after the end of the financial year, the Commission shall submit to
the National Assembly areport concerning itsactivitiesduring the
financial year.
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(2)

The report referred to in subsection (1) shall include information on the

financial affairs of the Commission and there shall be appended to the report -

© ® N o

(a) an audited balance shest;
(b) an audited statement of income and expenditure; and
(c) such other information as the National Assembly may require.

SECOND SCHEDULE
(Section 2)
PuBLIC AUTHORITIES AND OFFICE HOLDERS TO WHICH THE ACT APPLIES

Government Ministries and departments and persons in the public service.
Local authorities and persons in the service of the local authorities.

Institutions and organisations whether established by or under an Act of Parliament or
otherwise, in which the Government holds a majority of shares or exercises financial or
administrative control and personsin the service of those institutions and organisations.

Commissions established by or under the Constitution or any Act of Parliament, except
this Commission, and persons in the service of the Commissions.

Quasi-governmental organisations and personsin the service of the quasi-governmental
organisations.

Public corporations and persons in their service.

Courtsin relation to administrative matters and personsin their service.
Tribunal in relation to administrative matters and personsin their service.
Private bodies carrying out public functions and personsin their service.

10. Religious and sporting organisationsin receipt of public funds and personsin the service

of those religious and sporting organisations.

11. Organisations contracted by Government to do work for government and personsin the

service of those organisations.






