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Executive Summary

EXECUTIVE SUMMARY

The Access to Information Act is now more than a decade old. Conceived in the late 1970s, drafted
and passed into law in the early 1980s, the Act was quite radical in itsimpact. It created an enforceable
right of access for Canadians, subject to limited and specific exceptions, and provided for an apped
process for refusal of access independent of government, firdt, to an Information Commissoner and then
to the Federa Court. Despite ongoing criticism of the legidation, thereis no doubt that it has served to
dowly but nevertheless effectively srip awvay much of the natura resort to secrecy which has been one
of the less ussful legacies to the country of British parliamentary government. In short, the Act
established new standards for the release of information which required often reluctant Ministers and
bureaucrats to embrace the tenets of open, more transparent government. One cannot pick up a
thoughtful editorid, public affairs magazine or throne speech and not find these concepts now heraded
as one of the essentid bases of the "new", more rdevant palitics.

The Act remains an important centrepiece of Canadian information policy, enshrining an important right
which al citizens should cherish and protect. Unfortunatdly, it is now aso showing signs of wear and is
of becoming dated. Indeed, the Act isin danger of losng relevance as the country's parliamentary
system faces the chalenges of the rapidly developing Information Society. A parliamentary review of
the legidation was undertaken in 1986 and 1987 by the Standing Committee of the House of Commons
on Jugtice and Solicitor Generd. The resulting report, OPEN AND SHUT: Enhancing The Right To
Know And The Right to Privacy made alarge number of useful suggestions for both legidative and
policy amendments. Initsresponse, Access and Privacy: The Steps Ahead, the government of the
day chose to agree to few meaningful amendments to ether the Access to Information Act or its
companion legidation, the Privacy Act; choosing instead to opt for adminigrative policy solutions, with
an overwheming emphasis on privecy issues. |n any case, even the few legidative amendments
proposed were not put in place.

It isfair to say, that seven yearslater, many of the recommendationsin Open and Shut, while ill
relevant, now gppear as relatively mundane and cry for inclusion in an amended access act. Perhaps
more troubling is the fact that provincid freedom of information legidation, particularly in Quebec,
Ontario and British Columbia, is viewed by experts as more progressive than their federa counterpart.
Aswdl, the rgpid revolution in information technology which is washing over dl indudtridized nations,
the changing international scene, and the obvious need to revamp government and parliamentary
inditutions are dl cregting conditions which cal for amuch more cregtive, innovative and srategic
gpproach to the accessing, dissemination and unfettered use of federa government information.

All this presents pressing reasons to pursue reform of the Access to Information Act. Itisprecisdy to
inform the debate for reform that the Information Commissoner of Canada has commissioned this
critica review of the Act, aswdl as surrounding information law and policy. Theam isto present
options and approaches for amendment of the access legidation which will help assure that it remains an
important cornerstone of nationd policy as the country postionsitsdf for the Information Age.

S3



Of Genealogy and New Directions - Chapter 1

Chapter 1

OF GENEALOGY AND NEW DIRECTIONS

Overview

Open and accessible government is an essential part of effective democracy. At the present time, it is
fair to say that citizens have never been so dienated from their governments since the nationd criss of
the Greet Depression. Federd services, including availability of information, are ranked last by the
public, pitifully behind municipdities, and even the much maigned Post Office, which seemsto have
dipped out of being viewed as afederd inditution. AsPeter Cdami stated last year in an Ottawa
Citizen Op Ed page, "Canadians smply have stopped bdlieving thet their indtitutions - schoals,
churches, the media, government - are accountable".

The problem of accountability, with its sub-themes of openness, accessibility and responsiveness,
appears to be arecurring theme within modern democracies. Indeed, acrissin public disaffection has
been endemic within the Canadian political process since the late 1960s. 1n 1968, the semind Report
of the Task Force on Government Information, To Know and Be Known, recommended a generd
nationa information policy based on a declared recognition of the government's duty to inform the
public, the peoplesright to information, information dissemination and policy consultation in support of
"participatory democracy" and socia and culturd gods, transmission of scientific and technica
information to underpin economic development and educationd excellence, regiond information offices
and establishment of a"federd presence’.

Mogt current federd information policy initiatives, including consderable portions of the Access to
Information Act, can trace their origins back to Know and Be Known. Despite some fase starts,
such as the unfulfilled experiment with Information Canada, the Task Force fastened upon the Canadian
public policy psyche some important gpproaches for deding with citizen dienation. Born of the
concerns, chalenges and potentid of the "youth revolution™ of the 1960s, its members warned of
"resentment about the gap between the old promises of democratic rhetoric and the frequently bitter
redities of what the system actualy ddivered®. No fairer description could be given of today's politica
maase. The Commissioners opined that it was too smple to argue that every dramatic and darming
public development was a direct or sole result of the failure of our democratic systemn but they did
ascribe to James Madison's famous view that "a popular government without popular informetion or the
means of acquiring it is but a prologue to afarce or atragedy, or perhaps both”. One of their mgor
responses was to cal for a much more open government, bound by a"duty to inform™ the public and to
make accessible that information and data needed by the public to participate inteligently in policy
debate and to hold government accountable for the decisonsiit takes.

These ideas about more responsive, accessible and participatory government would be fused during the
1970s with harder edge of "right to know" and more accountable government. This decade saw a
widening distrust of government and bureaucracies which appeared to be distant from the public and
lack any accountability for actions taken. Proximity to the United States with its Watergate scandal and
dirty tricks campaign brought political pressure for freedom of information reform. Indeed, freedom of
information became the ralying cry in the media for basic politica reform that a smple access act could
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Of Genealogy and New Directions - Chapter 1

not hope to fulfill. This development would cause consderable difficulties when the access legidation
was finaly introduced in the early 1980s. Neverthdess, relentless public commentary was a powerful
force, which pushed the Access to Information Act into law in 1982, dong with privacy reform,
amendments to the Canada Evidence Act and later new legd accountability controls on the law
enforcement and security agencies.

Once again, in the early 1990s, the cauldron is boiling. A fractious Canadian public is pressing for
forms of government which are a once effective, responsive and cost conscious, as well as, accessible,
consultative, accountable and with integrity. Parliamentary reform and restructuring of government
services are very much on the table in an attempt to address the mgor digoint between citizens and
governments. Action on reforming the Access to Information Act should be front and centre on the
legidative agenda

Recommendation 1: It is essential that reform of the Accessto Information Act be
undertaken as an important part of the political process now
underway to renew Canadian democracy. A study of possible
amendments to the legislation should be mandated either
through a parliamentary committee or whatever body the
current government establishes to replace the Law Reform
Commission.

Recommendation 2: It isfurther recommended that the Information Commissioner
request the Prime Minister to write to all Ministersto inform
them of the importance of adherence to the requirements of the
Act to the integrity of government and his intention to
undertake open government reform.

A Question of Leadership

The Access to Information Act has been Canada's mgjor legidative response redressing the balance of
officid secrecy, ditism and non-accountable government. 1t established a "right to know”, set Sandards
for what the government could protect from access and fastened on a Westminister-style government, a
system of review of refusals of access, which was independent of ministers. The most notable
shortcoming of the legidation was its fallure to bring Cabinet Confidencesin under the amhit of the
accessrules. This government amendment, requested by the Prime Minister of the day, Pierre Trudeau
and dubbed by Svend Robinson of the New Democratic Party asthe "Mack truck™ clause, ensured that
the Act received a charry reception from the media and other opinion leaders from the very beginning.

In saverd ways, thiswas atragic turn of events. Severa important strands were logt in the bittersweet
combination of euphoriaand virulent criticism which accompanied the Act's passage into law in 1982
and continued asit was brought into force in 1983. One immediate result was the lack of continued,
meaningful government and parliamentary leadership on theissue. The last Trudesu government had
moved forward with amagjor accountability and citizens rights package, which included, among other
things, access and privacy legidation; reform of section 41 of the Federal Court Act, creation of a
civilian security agency, circumscribed by law and parliamentary oversight, and had been intended to
include mgor changesto the Official Secrets Act. Thiswas a congderable feat of groundbresking
legidation based on extensive parliamentary debate and ultimately cooperation. Therewas an
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understanding in the fields of access, privacy and security that parliament would return three years after
passage of each piece of legidation to review its handiwork and recommend changes. In other words,
the initia acts were seen as a starting point for ongoing change and adjustment.

Thismay have been ardétively naive gpproach but, in any case, with end of that parliament and the
election of 1984, the whole thing seems to have run off therails. The new Conservative government
tried to prepare itsdlf to live under the Access to Information Act, but the Prime Minister was
personaly wounded when records of what appeared to be extravagant travel costswerereleased. The
problem was compounded with the "check with Fred" |etter sent by the Clerk of the Privy Council to
two deputy ministers ingtructing them to consult with the Prime Minigter's Office before releasing
information rdaing to the Prime Miniger. All too quickly, the government logt patience with the
legidation.

This had a mgor impact on government leadership responsibilities for the Act which have been and
remain fragmented and unclear to the uninitiated. The Minister of Justice oversees suggested changes to
the legidation and provideslegd advice. The President of the Treasury Board oversees day to day
adminigration of the legidation and issues government-wide policies regarding both interpretation and
implementation of the Act and information dissemination generdly. The Treasury Board Secretariat
carries out this role for the President, on account of itsrole as the generd manager of government with
respongbility to issue policies which govern the operations of departments. There was some tenson
between Justice and TBS just after passage of the Act, the former wishing to assure arole for itsdf in
regard to the legidation. The respective responshilities were established by Order in Council. The
Privy Council Office has a unique role under the Act in respect of deciding what is and is not a Cabinet
Confidence but has sometimes chosen to exercise amore generd role of setting an attitudina tone
toward the legidation. Thislack of clarity in ministerid leadership and responshbility has perhaps dowed
down progress on information policy issues and, in itsworst guise, served to send unintended signasto
an dready reluctant and nervous bureaucracy that openness was not the order of the day. Inthelate
1980s, the resulting foot-dragging in departments led to a"shooting war" in Court with the Information
Commissioner and contributed to the disrepute of the legidation on dl sdes.

To complicate matters, Parliament, itsdlf, assured that care and nurturing of access legidation and open
government initiatives fell to the tender mercies of the federd bureaucracy. This was done more through
benign neglect than anything ese. The Act included provision for an annud report by departments to
Parliament. Memberstook no interest in what should be reported in these to effectively monitor
implementation of the legidation and the reports themsaves piled up in the Office of the Clerk to the
Standing Committee on Justice and Solicitor Generd, largely unread.

Members seemed to assume that the public interest in government information issues was being looked
after by the amdl office of their agent, the Information Commissioner. But as the current Commissioner
noted in hislast Annua Report to parliamentarians, their interest and leadership has been distinctly
limited. The Commissioner reports annualy and gppears before committee once or twice each year to
discuss issues and the office's estimates. The Annual Report receives media attention for afew days
and possibly generates a question or two in the House. However, the Report is usualy tabled in June,
near the end of the session, and does not receive any sustained committee work such as the Public
Accounts Committee provides for the Auditor General's Report. This has meant that there has been
no sustained attention to problems identified by the Commissioner, which would support that Officein
seeking improvements to the legidation and itsimplementation. It has also meant that little parliamentary
research money has been spent on investigating information policy issues since the good work done by
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the Research Branch of the Library of Parliament, when the access act was in committee Stage.

After urging by the Information Commissioner, the Department of Justice and the Treasury Board
Secretariat, Parliament did organize itself for the mandated three year review of the legidation. Thiswas
done under the auspices of the Standing Committee on Justice and Solicitor Generd and led by Blaine
Thacker, a Tory Member of Parliament from Albertawith ministeria aspirations. Parliamentary
research staff were assigned and two experts, Murray Rankin and David Flaherty, were contracted to
prepare the find report. The excellent report, Open and Shut, is discussed above and particular
recommendations will be dedlt with at length later. What is of interest hereis that the Committee did not
aggressively seek a mandate for ongoing review of the Access to Information Act, something that was
within its own power (a recommendation weakly asked the government to mandate another three year
review); nor, after it became clear that the government was not going to react particularly postively to
the Committee's unanimous report for important changes to the legidation, was there any ongoing
criticiam in Parliament that thiswas unsatisfactory. In summary, it isfar to say that parliamentary
oversight has been, at best, episodic and ineffective, despite receiving good information on which to act
from the Information Commissoner.

The upshot of thislack of parliamentary and government leadership has been the cessation of what
Parliament originaly envisoned as an ongoing process. The Access to Information Act, rather than
growing and adjusting to the new issues of the Information Age, has stultified and is threatened with
logng its relevance in the face of changing government structures and technological innovation. Lack of
adequate government leadership at the political level has meant that sound policy developed within the
bureaucracy, especidly the Treasury Board Secretariat, has often fatered from the lack of clear,
congstent and enduring political articulation of intent and support. Any historical review of legidative
and palicy initiativesin this field will show that there has been systemic problems of leadership, focus
and coordination on information issues dating back as early as 1968 that have never been adequately
addressed.

Recommendation 3: That the Information Commissioner meet with the new Speaker
of the House of Commons to recommend that a new standing
committee be appointed to deal with the pressing issues of the
Information Revolution, including ongoing reform of the
Access to Information Act.

Recommendation 4: That this new Committee set aside time each year to hold
hearings on the Information Commissioner's Annual Report
and the reports on administration of the Accessto Information
Act submitted annually by government departments. The
Committee should be mandated to ask the Commissioner to
undertake special studies and would make recommendations
for the ongoing improvement of the access act and information

policy.

Recommendation 5: That the Committee be given research funds to carry on studies
of information issues of interest to Parliament and the
Canadian public, similar to the role of the United Sates
Congress Office of Technology Assessment. Another approach
would to mandate the Office of the Information Commissioner
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asthe research and policy armfor the Committee.

Recommendation 6: That a single Minister, preferably the President of the Treasury
Board, be named as responsible for the Accessto Information
Act and that the Treasury Board be the Committee of Cabinet
which considers access to information and gover nment
information dissemination issues.

Recommendation 7: That consideration be given to co-locating the Information
Law and Privacy Section of the Department of Justice and the
Information, Communications and Security Policy Division of
the Treasury Board Secretariat in order to provide a statement
of leader ship on information issues and a critical mass of staff
to work on legidative and policy solutions.

A Broader Approach To National Information Policy

The second important strand that was lost as the Access to Information Act came into effect was
ongoing attention to subsection 2(2) of the legidation. This clause provided thet the Act was intended to
complement not replace other ways of providing information to the public. This was known asthe
Walter Baker clause after the veteran Tory member for Nepean - Carleton. Baker and others sensed
that it was important that the single request mechanisms of the Act not become the mgor focus for how
citizens obtained information from their government. The amendment was added a the Committee
stage, with dl parties contending that the Act should become a powerful new standard for encouraging
government departments to embrace openness and release awide range of information informaly,
without a request having been filed.

Unfortunatdy, thisis not redly what occurred. As departments nervoudy began dedling with individua
requests, quite often of a controversd nature, they began to manage exemptions and not promote
openness. Indeed, some information, which previoudy had been released to the public, was shut down,
largely because it was deemed in violation of the privacy or third party provisons of the legidation.
Baker'swors fears now became aredlity. Politicians and bureaucrats looked to the Access to
Information Act, with its Single request and, at times, confrontational, time-consuming gpproach, asthe
base line for responding to the public. A common refrain when dedling with a troublesome client
seeking information was to chalenge the individud to "make an access requedt”.

Treasury Board Secretariat tried to address this problem in policy terms under the Act. Thiswasto
little avail, in part, because there was no comprehensive, countervailing public information law or policy
which placed obligations on departments to actively make information available to the public in an
organized form outsde the Access to Information Act. To make matters worse, the Act exempted
from its coverage "published materid”, making the naive assumption that this type of government
information would be either neetly catadogued and ready for accessin government or public libraries or
available for sale. Thiswas an ill-based assumption. In truth, many government departments have poor
control over what they publish, many departmenta libraries lack a mandate to enforce collection of the
publications of their organization and are not open to the public, and the Depository Services Program,
which is supposed to distribute government publications to libraries across the country, is not complete
in its coverage and is dominated by university libraries as opposed to public libraries, which directly
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srve citizens.

This Situation was both mitigated and complicated in the mid-1980s. 1n 1986, Treasury Board
approved the Management of Gover nment Information Holdings Policy which required that
departments inventory and assart better control over dl their information holdings, including publications.

Likewise, in 1988, the Government Communications Policy was agpproved. This policy findly
imposed a"duty to inform’ on departments and charged them with disseminating information, including
databases, outside the Access to Information Act. This"duty" requiresingditutions to provide
information to the public, &t little or no cost, aout their policies, programs and servicesthat is accurate,
complete, objective, timely, relevant and understandable.

Unfortunatdly, these policy initiatives were complicated by other seemingly unrelated measures. The
Conservative government's preoccupations with smaler government, more efficient operations through
use of the private sector and reduction of the cost of government through user fees led it to support
licensing of databases to the private sector and the contracting out of various information services.
Thereis certainly nothing wrong with the vast mgority of database licenses that have been sgned.
Rather, it is the aosence of any law or policy defining the "public” interest in government information and
the lack of a process that ensures an appropriate baance between thisinterest and the needs of the
public purse, which is the problem.

For smilar reasons, the Conservatives moved to create a number of Special Operating Agencies, one of
which was the Canada Communication Group, formerly the Queen's Printer. Such agencies were
removed from many bureaucratic controls, their services made optional and they were asked to
compete in the marketplace to sall those services to government. Once again, the overdl objective was
agood one and in this case reduced the cost of communications services to government. The ancillary
problem that this produces, however, isthat CCG played a policy and control role in meeting the public
interest in government publishing. Thisis now removed and there is a vacuum with each department Ieft
on itsown to interpret lega and policy requirements. Such requirements need to be articulated clearly
and without ambiguity with centra leadership on issues and auditing of compliance.

Given these various developments, it is no longer acceptable to talk about specific narrow changesto
the exiding Access to Information Act. While that legidation has served well in enghrining the "right to
know", it has also come to express a Sngle request, confrontationa approach to information provison
which is not entirely gppropriate for an information society. It is absolutely necessary to preserve the
legd advances made by the legidation as the ultimate guarantee of information access for the citizen but
to surround this with generd principles rdating to the importance of federd government information in
modern Canadian society. This means returning to those issues of generd accessto and dissemination
of information which Walter Baker sensed so clearly and to include provisions which ded with this
important area in more than a desultory and passng manner.

Indeed, information is the glue that binds most government organizations and is one of the essentid
services or products that citizens demand from government. It istime to congider legidation aimed at
promoting timely and equitable access to government information in support of business, industry,
education, science and individud citizens viaadiverse array of sources, both public and private,
including provincia and municipa governments and public libraries. Such legidation would recognize
that:

. the federa government isthe largest angle collector and disseminator of information;
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. government information is a vauable nationd resource which provides the public with
knowledge of government, society, and the economy;

. information is a means to effectively manage the government's operations and ensure
accountability; can help maintain the heglthy performance of the economy; and isitsdf,
under appropriate circumstances, a commodity in the marketplace; and

. the free flow of information between the government and the public is essentia to a
democratic society.

Such an gpproach should affirm four important points, in anew section of the Act entitled " Government
Information - Generd Management, Access and Dissemination”. The firgt point involves management of
information and disclosure. Because the public disclosure of government information is essentid to the
operation of a democracy, management of federd information holdings should protect the public's right
of access to government information. Section 70, powers of the designated minister, should aso be
revamped to provide that Minister with authority to prepare government ingtitutions to meet this
chdlenge. Aswell, asisdiscussed in Chapter 4, the Information Commissioner should be given powers
to investigate compliance with these gods.

The second point should be an affirmation of the obligation of government ingtitutions to provide for
public access to records where required or gppropriate. Thiswould be alegd statement expressing
that government indtitutions have a responsibility to provide information to the public consstent with their
missons by:

. providing information describing indtitutional organization, activities, programs, mestings,
systems of information holdings and how the public may gain access to these information
resources, and

. providing direct eectronic access to indtitution information holdings, as appropriate and
practical;

The obligation to provide access should be buttressed by an additiond obligation to actively disseminate
information which can be consdered part the inditution's "duty to inform™ the public or may be
consdered of interest to the public or is essentid to the performance of the indtitution's misson. This
should be accompanied by direction to ingtitutions to employ eectronic information dissemination
mechanisms where this is appropriate, practica and cost-effective and the product is easly accessble
and usgful to the public.

Findly, there should be a section entitled "Avoiding Improper Redtrictions on Information” which
edtablishes criteria governing dissemination by government ingtitutions and private sector partners,
including user charges and roydty payments. These might read asfollows:

. avoid establishing, or permitting others to establish on their behdf, exclusive, restricted,
or other digtribution arrangements that interfere with the availability of government
information on atimey and equitable basis;

. avoid establishing redtrictions and regulations, including charging fees or royalties, that
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would preclude a member of the public obtaining access to an information product for
his or her own useg;

. set user charges for information dissemination products a alevel sufficient to recover
the cost of dissemination but no higher, excluding costs of collecting and processing the
information. Exceptions would be;

- where statutory requirements are at variance with this principle;

- where the ingtitution collects, processes, and disseminates the information for the benefit
of a specific identifiable group beyond the benefit to the genera public;

- where an exception is gpproved by the designated Minister after review by the
Information Commissioner.

These amendments would subgtantialy dter the nature of the Access to Information Act but, a the
same time, they would build on concepts dready contemplated notiondly in the legidation. Reference
has aready been made to the "Walter Baker" clause, the current access directory provisonsin section 5
anticipates providing information about government information; the reading room concept in sub-
section 71(1) for manuals presages service centres; the exclusion of published materidsin section 68
assumed the proper organization of such documentation for either library reference or purchase; the
duty of the designated Minister in paragraph 70(1)(a) to "cause to be kept under review the manner in
which records. . .are maintained and managed to ensure compliance with the provisons of the Act . . ."
was a somewhat crude and ineffective way to emphasize the importance of proper records organization
to access to information.

These were true Canadian innovations when the Act was drafted and served as an important legidative
bassfor the far reaching adminigrative information policies brought into force by Treasury Board
throughout the 1980s. These gpproaches were quickly replicated by the Americansin the Paperwork
Reduction Act, which introduced information resource management concepts to the United States
government and Office of Management and Budget, Circular A-130, which establishes a nationd
information policy. No other jurisdiction in Canada, or for that matter the Commonwesdth, with the
exception of some rudimentary steps at the end of the British Columbia legidation, has moved in this
direction and this accounts for their overal weaknesses in being able to sort out the issues and problems
facing government in the Information Age. Canada should continue with its innovative approach.

To accommodate these enhancements, it is necessary to change the name of the Act. At abare
minimum, the title should be changed to the "Freedom of Information Act”. Thiswould pardld thetitle
of smilar legidation around the world and would be more affirmative of therights set out inthe Act. A
more innovative agpproach, which would support a broader reform, would be "National Information
Act". Thiswould gppropriately describe legidation setting out generd criteriaas to public rightsin
information, going beyond the right of access to establish government information as a nationd resource
vita to the country's socid, cultural and economic development and assert that the unimpeded flow of
information between government and citizen is crucid to open, accountable government. Legidation
that mandated nationd reference systems, good organization of information and its active dissemination.
Legidation that establishes rules of the road for pricing government informetion, from free access,
through cost of dissemination, up, perhaps, to full cost recovery. Such legidation would dso see an
expanded role for the Information Commissoner in looking a and commenting on government
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organization of information, its public reference systems and dissemination, database licenang, and
charging mechanisms and practices.

Thereis dways a debate whether it is necessary to express dl these requirementsin law. Itis
fashionable today to tak about minima law and more government policy, criteriaand sandards. These
latter ingruments have been applied to information issues through Treasury Board policy over the
1980s, with some modest success. But the need is now for a seachange of attitudes and practices.
Only legidative requirements, with drict parliamentary accountability, will provide the proper incentives
to move the federd bureaucracy to the open channels of communication gppropriate to an information
society. The most desirable aternative should be to set out the appropriate obligations and
performance criteriafor access to and dissemination of al government information in anew "Nationd
Information Act”. A second best dternative would be to set these out in other legidation, such asan
amended National Library Act, which isthen referred to in arenamed Access to Information Act. A
third best dternative would be to establish regulations and policies which derive the power of law from
the access act itsdlf.  All these approaches would, with varying effectiveness, make the Act the
touchstone it should be for deding with dl information access and dissemination issues.

Recommendation 8: That the strategy for amending the Accessto Information Act be
a broad one which preserves and strengthens the "right to
know" as the ultimate guarantee of information access for the
citizen but surrounds this with general principlesrelating to the
importance of government information in modern Canadian
society.

Recommendation 9: That the title of the Act be changed to either the "Freedom of
Information Act" or the "National Information Act",
preferably the latter, to better expressits purpose and intent.

Recommendation 10: That the purpose statement in sub-section 2(1) of the Act be
amended to include the idea that unimpeded flow of
information between the government and the public is essential
to open, accountable government and that gover nment
information is a valuable national resource which provides the
public with knowledge of government, society, and the
economy is a means to effectively manage the government's
operations and hel ps maintain the healthy performance of the
economy, and isitself, under appropriate circumstances, a
commodity in the marketplace.

Recommendation 11: That a new section be added to the Act entitled "Gover nment
Information - General Management, Access and
Dissemination” which contains provisions emphasizing the
protection of the public's right to information as an objective
for the management of government information, affirming the
obligation of government institutions to provide for public
access to records and to actively disseminate some types of
information; requiring government institutions to employ
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electronic information dissemination mechanisms wherethisis
appropriate, practical, and cost-effective and the product is
easly accessible and useful to the public; and establishing
criteria for "Avoiding Improper Restrictions on Information
Dissemination”. In a consequent amendment, section 70 of the
Act, powers of the designated Minister, should be revamped to
provide the Minister with the authority to guide government
institutions in meeting the requirements to protect the public's
right of access to government information.

Recommendation 12: That section 30 of the Act be amended to include powers for
the Information Commissioner to review the organization of
information in government for purposes of access and
dissemination, the appropriateness of public reference and
charging mechanisms and to investigate all submissions for
licensing databases.

Recommendation 13: That section 68 of the Act be amended to eliminate the
exclusion of published material from the coverage of the
legislation, and that, in addition, that government institutions
are required to organize, catalogue and advise the public of the
existence of all government publications, including grey
literature, through the inventory and government locator
system described in the next section.

Access and I nformation Technology

The third strand which was logt after 1983 was any attempt to dedl with the myriad changesin
information technology. Once again, the Committee congdering the legidation at its inception sensed
the need to act. By definition, machine readable records were covered by the Access to Information
Act. Severd members of the Committee sensed, however, that this type of documentation was more
difficult to ded with. The Committee added sub-section 4(3) which provided that any record requested
under the Act which does not exist but can, subject to regulatory limitation, be produced from a
machine readable record under the control of a government ingtitution using computer
hardware/software and technologica expertise, normaly used by the government indtitution, shal be
deemed to be arecord under the control of the government ingtitution. This made a good chunk of
electronic data buried in structurable databases available that otherwise would not have been accessble
in useful form.

These were reatively crude add-ons but they did place the Act ahead of the Freedom of Information
Act in the United States. There remains, however, severd factors which should be addressed to adjust
the Act to the technologica revolution, including definitiona problems and fees for computer generated
information which were out of date when they were included in the legidation. The fees provisons
smply cannot be gpplied in the world of personal computers, rapid custom programming and networks.

On the more macro leve, the federd government is firmly recognizing and moving to digita
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dissemination of information products on the so called "eectronic highways'. To remain rlevant, the
Access to Information Act must adapt to this emerging Stuation. As discussed earlier in the chapter,
the Act should mandate a government-wide network, which in some circles is now being cdled the
Canada Information Network, that would serve as afocal point for locating and accessing
government information sources and services, which will rgpidly become increasingly availablein
eectronic form. Thiswould position the legidation as an essentia regulating factor for the federa
government interchanges on the dectronic superhighway.

Thislocator system would aid both in ensuring low cost public access to information and aso serve to
identify information holdings which may be gppropriate for the government itsdlf to sdll as vaue added
products or broker to the dectronic publishing industry dissemination on private information services.
Such an gpproach will require amore sophigticated ook at the nature of government information and
databases. Perhgps a useful taxonomy is one that looks at government information as faling within one
of four basic modules:

. National public reference and federd directory information. Thisisthe basc
information about the organization of the Government of Canada, its programs and
sarvices, and information indexes and reference systems;

. Public documents. These are the basic documents of Canadian democracy such asthe
records of Parliament, the Statutes of Canada, basic explanations of government
programs and services, and information relaing to public hedth, public safety and
protection of the environment, among other things;

. Research and technicd information. Bascaly, thisis the output of government scientific
research and technical studies, such as mapping and product testing; and,

. Specidized databases, such asthose for bankruptcy or corporate names, which
underwrite specific programs which have traditionaly been underwritten by user fees.

This taxonomy will permit policy options which would gtart to reconcile the need for fairness and
universal access with user fees and use of the private sector as an information provider. The eectronic
dissemination mode being proposad is an extension of the mode in place for the dissemination of hard-
copy meta-government information under the banner of Info Source. It would become a mgjor foca
point for the dissemination of government information and locator datato the public on avariety of
networks across the country.

Theexiging Info Source - Guide to Sources of Federal Government Information would be
expanded to become a comprehensive federa directory and public reference tool, which would be the
guts of the locator system. There would be an intelligent naturd language interface that would be
available viathe developing dectronic highway. Congderation would have to be given to ingdling this
basic module on the Depository Library System and in government information centres. The
components are as described above but would aso include the basic organization of the government, a
description of services, the government telephone directory, the locator, subject index and natura
language thesaurus, access to a catalogue of al government publications, including an ordering
mechanism, press releases and speeches relating to government activities and access to other detailed
locator systems such as EnviroSour ce a the Department of the Environment. The important point here
isthat such a system would serve to make the Act a crucid reference point for government inditutions
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dedling with public access to and dissemination of dectronic information.

Over the lagt few years licensing agreements between government agencies and the eectronic publishing
industry has meant that information that might not otherwise have been made available has been
digributed to various service subscribers. Thisrelatively new Canadian industry isavitd part of the
emerging high technology economy in the country. It needs development and dreedy fedsat a
disadvantage to American competitors because of government reluctance to adjust investment and tax
policiesin its favour and, aso, to make available awide range of attractive databases without Crown
Copyright restrictions (this latter point of view mirrors the United States, where there is no government

copyright).

Investment and tax policies are beyond the scope of this study. However, the inventory proposals
described above could begin to redress the need of the industry to know what databases are available
for licenang. The Information Commissioner has aready indicated that he believes that Crown
Copyright needs to be reviewed as a possible irritant in blocking wider public access to government
information. Others, aswell, have raised concerns, particularly in regard to Canadian Statutes and court
decisons. The case, however, is not totally against Crown Copyright. The unregulated American
system can lead to much greater abuses of exclusive contracts to distribute government information at
high cost. It isdso far from convincing that database information creeted at consderable expense to the
generd taxpayer should be available to anyone company or group, which will then market it a a profit,
without some return of revenue to the Crown. Other concerns turn around how much vaue is actualy
added to databases by the private sector and the accuracy and reiability of the data when this occurs.
All thisindicates that the issue is acomplex one. It probably is possble to remove Crown Copyright
and dill be able to collect royaties on use of government information, where thisis appropriate through
contract. The other issues are more complicated. Thus any review of the Access to Information Act
and surrounding information policy should include an extensive review of whether or not Crown
Copyright is till aviable and needed concept.

Easer database licensing is, however, only one side of the coin. Other critics express the fear that
traditional systems, such as libraries, which have supported low cost access to public government
information will be squeezed within this new private sector arrangement and that the high cost for
database access, which is now fairly prevaent in the industry, will congtrain the amount of informeation
avalableto the ordinary citizen. Thisfear isexpressad in terms of cregting asociety of "information rich
and poor”, which will further reinforce dass divisons and makeit virtualy impossbleto close. Theera
of the "techno-peasant” may well be on itsway to arriving.

The issue has been debated extensively in the United States but is only now being joined in Canada
because most database licensing arrangements have ether dedlt with very speciaized information or
there have been dternative forms of access (usualy printed copies available for purchase or in libraries)
to augment the database. Thiswill rgpidly change asthe federad government moves much more to
electronic formats over the next five years.

Thisis a serious Stuation which requires policy congderation. Part of the solution may be found in re-
examining the concepts of "duty to inform” and "information avallable for purchasg" currently expressed
in the Gover nment Communications Policy. The first dictum confirms the principle of openness,
dating that the government has a clear responsibility to ensure that information about federd policies,
programs and sarvices is made available in dl regions of Canada. This could include the databases in
the first two categories of the taxonomy described above: public reference and directory materids and
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public documents. Much of this information should be made available free or a the cost of
dissemination and where vaue-added products exi<t, there should be a public system available to
reduce access charges for those unable to afford to subscribe to private database services.

The second dictum recognizes that information which is of interest to specific parts of the Canadian
public (as opposed to the generd public) should be made available through purchase or user charges
(public or private) where there is sufficient demand. Most databases that would qudify for this type of
goproach fal in to the second two categories of the taxonomy:  research and technical information and
speciadized databases. Pricing in these cases would take into account the preparation, production and
dissemination costs or private sector pricing, as appropriate. 1n some of these cases, the databases
would be more directly involved in program delivery (e.g., the bankruptcy register) rather than
communication or dissemination of information by the government.

The United States has tried to dedl with the dichotomy between wishing to nurture an eectronic
publishing industry and supporting generd low cost access to dectronic information for ordinary citizens
through legidation. Originally, some members of the U.S. Congress envisoned that the proposed
Government Printing Office (GPO) Electronic Information Access Improvement Bill would
establish a public database system at the GPO, which serve as the access point for ordinary citizensto a
wide range of eectronic information, at little or no cogt, using the American Depository Library System.

It was assumed that the information would not be the value-added products available from the private
information providers but that government ingtitutions would be required to deposit basic, perhaps even
raw, electronic data with the GPO.

The Act actudly passed isagood ded less than this, as the dectronic publishing indusiry made its views
known and the impracticality of a big database system at the GPO became evident. Indeed, Office of
Management and Budget has now sponsored infrastructure legidation which would disband the GPO.
What the GPO is now building is a public online system which covers the Federal Register, the
Congressional Record, an dectronic directory of federa public information stored eectronicdly; other
appropriate documents distributed by the Superintendent of Documents and information in other federa
agencies upon their requesting it. This American experience and the principles in the Communications
Policy may provide some cluesto solutions for thisthorny issue. First, the criteria underlying the
database taxonomy, described above, could be included in the Access to Information Act. Second,
government ingtitutions should be required to make available, through their offices, the Depository
Library Program or, where appropriate, for home or office access category one and two databases at
no more than the cost of dissemination. Thiswould not prevent the eectronic publishing industry of
developing vaue-added products, as well, for these databases but it would require government
inditutions to be very dear about what information fals within the rubric of "duty to inform™ and thus
should be made available to the public at no or little cost. In this scenario, a citizen should be able to go
into aservice centre or library and request a copy on diskette of the federd Fisheries Act for hisor her
persond use and recaiveit at absolutely no more than the cost of dissemination and copying. This
would occur even commercia users of the highly indexed considerable connect rates for the service.

The Depository Library System (DSP) is aprogram of the Treasury Board Secretariat. 1t has been the
safety net for citizens who cannot afford or do not wish to purchase priced government publications,
though it attempts to cover dl such materid, priced or not. There arefifty full depositories across the
country and several hundred partial depositories. The system is dominated by the university libraries,
which are wesker ementsin promoting public access. The program cogts the government $16 million
annualy and the libraries probably put up an equal amount in staff time and space. The Depositories are
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beginning to receive eectronic publications but not redlly databases. There isaneed to study the role of
the DSP to determine whether or not it can play adynamic part in the dissemination of eectronic
information. Also the DSP does not have alegidative and should have one, ether in the National
Library Act or the Access to Information Act.

The following recommendations will help the Access to Information Act adjust to and play an
important role in the world of dectronic information:

Recommendation 14:

Recommendation 15:

Recommendation 16:

Recommendation 17:

Recommendation 18:

Recommendation 19:

Amend the definition of record in sub-section 4(1) of the Act to
read "information in records’. This serves several ends. It
clarifies the notion of relevance and the scope of the requests
but, most important, it recognizes the concept of automated
information, where records are less easy to isolate than
information.

Amend section 11 of the Act and consequent regulatory power
to provide a sensible modern way of charging for electronic
information, which form part of an access request. Thiswould
have the salutary effect of making government institutions able
to demonstrate how easy and cheap it is to make information
available electronically.

That section 5 of the Act be amended to require gover nment
institutions to organize and index their information holdings
and compile and maintain in a current state an electronic
inventory of these for effective decision-making and to support
both active dissemination of useful information to appropriate
publics and general accessibility to non-exempted
documentation. (All referencesto accessing manuals currently
in the legidlation should be wrapped up into this requirement.)

That section 5 of the Act be further amended to require an
automated locator and inventory system maintained by the
designated Minister and require that it be built on similar
automated inventories (as described above) maintained in
government ingtitutions. This locator should be the engine of
the Canada Information Network.

Add a section to the Act which sets out the criteria for the
taxonomy of databases and require government institutions to
identify all databases in accordance with the taxonomy.

Add a section to the Act which would place an obligation on
government institutions to make accessible in open digital
systems that majority of information that is not exempt and
assure that any databases falling into categories one and two
of the taxonomy are actively disseminated and are made
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Recommendation 20:

Recommendation 21:

Recommendation 22:

Recommendation 23:

Recommendation 24:

available through public systems mandated by Act or
consequent regulation. Institutions should be required to
maintain an open database of information already released
under the Accessto Information Act.

Consider placing a new provision in the Act, which would set
out the criteria to be considered by a government institution,
including public interest and pricing or royalties guidance,
when contemplating licensing a database to a private sector
information provider, and clearly mandate public-private
sector partnerships.

Amend sub-section 71(1) of the Act to require gover nment
institutions to incor porate "access reading room" activitiesin
any Info Centre, Business Centre, Sngle Window or other
Service Centre approach, especially as these develop as
electronic access points. These should be rationalized with the
current access points used by Info Source, as public reference
points for government information.

Provide a legidlative direction that federal public reference
tools be joined with provincial directories, such asthe B.C.
Online Freenet Project and should include any electronic
versions of major documents released under the Act.

Advocate a full review of Crown Copyright to determine
whether or not it is still relevant in the electronic world and
subsequent rapid amendment of the Copyright Act once the
review is completed.

Seek a legiglative mandate for the Depository Services
Program either in the National Library Act or the Accessto
Information Act after a full review to establish the systemsrole
in the dissemination of public government information in
digital formats.

Lack of attention to adjusting the Access to Information Act meansthat it isout of dete asthe
government and Parliament changes their structures and tilt the balance clearly to doing business
eectronicaly. This chapter has outlined a program for substantia reform of the Act, which would serve
to modernize it and keep it avital part of Canadian democracy. The following chapters will ded with
more specific anendments, which would further revitaize the legidation.
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Chapter 2

EXEMPTIONSAND OTHER THINGSWHICH GO BUMP IN THE
NIGHT

After a statement of principle and scope, the exemptions are the most important part of a"freedom of
information” statute. The exemptions form akind of sandard as to how open agovernment is. They
should be designed to protect only those very few interests which must, demonstrably, be held secret
for the effective operation of a democratic government and those non-governmenta interests, such as
persond privacy and business trade secrets, which society, in generd, holds appropriate to be kept

confidentid. All other government information should be deemed to be accessible to the public upon

query or request.

The current exemptionsin the Access to Information Act are the result of a careful baancing of al
these variety of interests which was undertaken between 1979 and 1982, while the Act was being
drafted and debated in Parliament. The exemptions are based on either an "injury test” or "class test”.
Some exemptions are discretionary while others are mandatory. Exemptions which incorporate an
"injury tet" take into condderation whether the disclosure of certain information could reasonably be
expected to be injurious to a specified interest. Information relating to activities essentia to the nationa
interest, the security of persons or their commercia affairs are examples. "Class exemptions' refer to a
Stuation in which a category of records is exempt because it is deemed that an injury could reasonably
be expected to arise if they were disclosed. An example of thisisinformation obtained in confidence
from the government of a province or one of itsinditutions.

Discretionary exemptions alow the head of a government ingtitution to decide whether the exemption
needs to be invoked. Mandatory exemptions provide no discretion to the head of the government
indtitution and must be invoked.

Thusif arecord, or part of arecord, comes within a specific exemption, then a government ingtitution
will be judtified, or in some cases required, to refuse access to dl or part of the information sought. The
government ingtitution is required to cite, in generd terms, the statutory ground for refusing access or
what it would beif the record existed. At the present time, the indtitution is not required to confirm
whether aparticular record actudly exigts, snce such disclosure may, in and of itsdlf, provide vauable
exemptible information. An inditution must "sever" exempted portions of records and provide access to
the rest.

Discretion and Injury

So much for what exigts. Exemptions are difficult creaturesto draft and even more difficult to obtain
consensus on, thusit iswith some trepidation that changes are suggested. Nevertheless, the access
exemptions have drawn considerable fire over the years and some amendment islong over due,
particularly given the change in the nature of government and the atered internationa environment after
the end of the Cold War. The Standing Committee made only one generd recommendation in Open
and Shut concerning exemptions.
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"That subject to the following specific proposals, each exemption contained in the
Access to Information Act be redrafted so as to contain an injury test and to be
discretionary in nature. Only the exemption in respect of Cabinet records (whichis
proposed later in this Report) should be relieved of the statutory onus of demondirating
that sgnificant injury to a sated interest would result from disclosure. Otherwise, the
government ingtitution may withhold records....only 'if disclosure could reasonably be
expected to be sgnificantly injurious to a stated interest.”

At first glance, this appears as a very fair proposa where the object of reform isto promote more open
and accountable government. Further investigation, however, uncovers amgor problem which must be
conddered. If section 19, Persond Information, were to be converted into a discretionary, injury-based
exemption, the present basis for protection of persond information through the Privacy Act would be
Subgtantialy atered.

Asisdearly understood, section 19 is a mandatory, class exemption for the smple reason that it was
the drafter's intent to make any public disclosure of persond information subject to the regime of the
Privacy Act. The section does permit the head of an indtitution some discretion but this is coincident
with the privacy legidation. Admittedly, thisis a different gpproach to that taken in other jurisdictions.

In the United States, release of persona information under the Freedom of Information Act is subject
to a test to determine whether or not disclosure would congtitute a "' clearly unwarranted invasion of
privacy”. Ontario combines access and privacy provisonsin asingle statute and permits disclosure of
persond information where there is no "unjudtified invasion of persond privacy”. British Columbiahasa
gmilar sructure but itstest is an "unreasonable invasion of persond privacy”.

It isfar from clear that thisis a better approach to balancing the protection of privacy with accountable
government. To embrace thistype of approach, legidation must set out whet is and is not an invasion of
persond privacy, under whatever test is established. Further, both Ontario and B.C. have seenfit to
edtablish third party notification of individuas when the head of a public body intends to give accessto a
record that he or she has reason to believe contains exemptible persond information. While the process
isfair, it dso appears to be an onerous and bureaucratic process bound to result in time ddays. On the
whole thistype of regime seems to be no improvement over the current federd legidation and may, in
fact, weaken exiting privacy provisons.

Recommendation 25: The Information Commissioner should only advocate an
unwarranted invasion of privacy test for the release of
personal information as has been adoped in Ontario and B.C. if
he believes it essential that more personal information needs to
be released as a result of ATl requests.

It should also be pointed out that Ontario and British Columbia have both chosen to protect on a
mandatory basis third party trade secrets and confidentia businessinformation. It isnot clear that a
discretionary clause would substantialy reduce the protection offered under the section 20 of the federd
Act, a least for that information other than trade secrets. With thisin mind, it is suggested thet all
exemptions, with the exception of section 19, paragraph 20(1)a and any new provision deding with
Cabinet Confidences, be discretionary in nature and injury-based.

Recommendation 26: That all exemptions under the Accessto Information Act with
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the exception of section 19, paragraph 20(1)(a), and any new
provision dealing with Cabinet Confidences, be discretionary in
nature and injury-based.

There has been comment from time to time that the threshold of the normd injury test in the exemptions
should be raised to put an onus on a government inditution to demondrate "sgnificant” injury before
information could be refused to a requester. The Committee members took up this cause in Open and
Shut, though the text of their recommendation 3.1 (see above) seems garbled in thisregard. Other
jurisdictions such as Ontario and British Columbia have not chosen to strengthen the test beyond "could
reasonably be expected to be injurious’ to a particular interest, in the same mode as the federa
legidation. Thereisa school of thought that it would be impossible to redigticaly judge the degree of
injury in any Stuation. It is rather anadogous to the argument that a person cannot be allittle bit dead;
ether thereisinjury or thereisnot. The discretionary part of the exemption then gives the heed the
obligation to decide whether or not to live with the consequences of releasing the information. There are
better ways to tip the Access to Information Act more to openness, which will be set out later in this
chapter. Thus, it is suggested thet it is not necessary to ded with the degree of injury in any redrafting of
the exemption criteria

Recommendation 27: That the degree of injury in exemptions not be altered in any
reform process.

Public Interest Override

The Standing Committee aso discussed another innovation from the Ontario Freedom of Information
and Protection of Privacy Act, which wasthen in draft form. This provison stated thet:

"Despite any other provision of this Act, ahead shdl, as soon as practicd, disclose any
record to the public or persons affected if the head has reasonable and probable
grounds to believe that it isin the public interest to do so and that the record reveds a
grave environmentd, health or safety hazard to the public.”

Murray Rankin, one of the Committeg's expert researchers recently stated that he was particularly taken
with this gpproach which he felt went much beyond the origind public interest override for third party
business information in subsection 20(6) of the federal Act. Where the federd provison istriggered by
an individud reques, the Ontario provison is an affirmative duty impased on the head of an indtitution to
disclose records under specified conditions, despite whatever exemptions may be involved.

It was not noted by the Committee that Ontario went further in section 23 of its Act in providing that an
exemption from disclosure of arecord under sections 13 (advice), 15 (relations with other
governments), 17 (third party), 18 (economic and other interests), 20 (danger to hedlth and safety) and
21 (persond privacy) does not gpply where a compelling public interest in the disclosure of the record
clearly outweighs the purpose of the exemption. British Columbia, at Rankin's urging was quick to pick
up on the Ontario approach.

British Columbiaincludes awhole divison (4) in its legidation entitled "Public Interest Paramount”. This
section requires the head of a government ingtitution to disclose to the public; to an affected group of
people or to an applicant, without delay, whether or not a request has been made, information:
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@ about arisk of ggnificant harm to the environment or to the hedlth or safety of the public
or agroup of people, or

(b) the disclosure of which is, for any other reason, clearly in the public interest.

The disclosure isto occur despite any other provision of the Freedom of Information and Protection
of Privacy Act. Thereisanatification provison where the head must advise, if practicable, any third
party to whom the information relates and the Information and Privacy Commissioner. A subdtitute
procedure permits a notice to be sent to the last known address of the third party if no other means are
practical. British Columbia does not have overrides for specific provisons.

Thereis no doubt that an effective public interest override would go along way towards opening up the
federd legidation and possibly be much more preferable and practical than adjusting the injury test.
Unfortunatdly, it isnot at dl clear how agenerd public interest override would work. Certainly, at the
federd level, Ministers have been reluctant to use the public interest override in subsection 20(6)
because, if release isin the public interest, they should have released the information before receiving an
accessrequest. Thereis no doubt, however, such a provison would have had an impact, for instance,
inthe "Tuna Gate' scandd where the Minister appeared to be trying to contain, if not cover up, a
problem with the fish plant ingpection system to dedl with tainted products. It is possible that the British
Columbiamodd places too high an onus on the heads of indtitutions, Since it does not clearly set out the
public interests involved and the test to be used.

The Ontario model may be the more redistic gpproach with its emphasis on hedth, safety and the
environment, especidly if it was combined with a complementary provison, which clearly tilted the

ba ance toward openness, by indicating that discretion in applying the exemptions should be toward
release not refusal whenever practical. Thisagain would be an easier approach to heightening the injury
barrier for refusal. Indeed, it would be possible to extend the public interest at the federa leve to
include law enforcement, administration of justice and national defence and security. One other find
refinement is again with persond information. Ontario does apply the override to this type of record.
Thefedera Privacy Act includes a provision for release of persond information in the public interest,
with gppropriate notification provisons. It would be better to leave this to operate under the current
regime, outside the purview of the access act.

Recommendation 28: Provide a principle statement that indicates that the public
interest is paramount where records reveal a grave
environmental, health or safety hazard to the public on the
model of the Ontario legidation.

Recommendation 29: Again following the Ontario model, provide a specific public
interest override for section 21 (advice), section 13
(information in confidence from other governments), section 14
(federal-provincial affairs), section 17 (safety of individuals),
section 18 (economic interests of government), section 22 (tests
and audits), section 23 (solicitor-client privilege), and section
24 (statutory prohibitions). The public interest should bein
protection of public health, public safety, the environment, law
enforcement, the administration of justice and national defence
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and security.

Recommendation 30: Leave the public interest disclosure mechanism for personal
information within the purview of the Privacy Act.

Recommendation 31 Extend the public interest override in subsection 20(6) of the
Act to cover paragraph 20(1)(a), trade secrets.

Recommendation 32: Add a general provision at the beginning of the exemptions
part of the Act which obliges heads of institutions to use their
discretion in favour of access and openness as opposed to
refusal.

Two Long Standing Irritants

Two other items have been irritants to requesters for sometime. Both were raised by the Committeein
Open and Shut. The first concerns the power to confirm or deny the existence of a record when
refusal of accessis made. The current provison in section 10 is needlesdy wide. It should be
narrowed to itsintended scope of law enforcement and security and intelligence matters and an
admonition made that the provison should be used only when it is Srictly necessary.

Recommendation 33: Section 10 of the Act should be amended so that the power to
neither confirmor deny the existence of a record isrestricted
to records relating to law enforcement and security and
intelligence and an admonition made that the provision isto be
used only when strictly necessary.

The second involves the recording of reasons for exempting and excluding information again in section
10. Mogt indtitutions provide in the text of the record itself the reason for severing information. Others
provide an accompanying document. A few do not provide enough information to connect severed
information with an exemption or exclusion. Section 10 should be amended to ensure that the reason
for severing specific information is made clear to a requester.

Recommendation 34: Section 10 of the Act should be amended to ensure that the
reason for severing specific information in a record is made
clear to a requester.

Polling

Accessto palling and survey information became a " cause cdéebre’ during the years of the Mulroney
government. That government used public opinion research widely and centralized controls over such
activity in the Coordinator of Public Opinion Research (CPOR), hosted by the then Department of
Supply and Services, but reporting directly to the Chairman of the Cabinet Committee on
Communications. This measure split gpart the information collection approva function which had
resded in Statistics Canada since the "rule of ten” (i.e. gpprova had to be sought for any collection
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involving ten or more respondents) policy of the mid-1960s.

Consderation had been given at the drafting stage to putting specid provisons regarding polling datain
the Access to Information Act at the urging of the then NDP leader, Ed Broadbent. The NDP
suggestion was to follow the practice used in Ontario of tabling al polls conducted in the Legidature on
asx month schedule. The principle underlying such release is the one which gill underpinstheissue. At
their heart, polling and survey data are nothing more than the opinions of citizens about issues. They
have been subjected to research anadlysis but they remain public opinion obtained by a government
ingtitution which had the money to fund the research. The Ontario mode was rejected in favour of
letting the Act apply to each case since it was considered that few, if any exemptions, would cover such
records. Some congderation was given to maintaining some public centrd listing of poll being
undertaken or completed but this was never acted upon.

The creation of the CPOR Group gave much more centraized control over polling and public opinion
research and, as well, polling projects were fitfully recorded in the Central Registry of Information
Collection which was il maintained until last year by Statistics Canada. Growing interest in polling
meant that such projects began to attract access requests. At first, the polling data was released fairly
routinely because, as had been surmised, no exemptions were found to gpply. This caused some
congternation among the government's polling experts, particularly as the big issues of Free Trade and
Condtitutionad Reform loomed on the horizon.

These were so-cdled "sengitive’ polls which the government saw as an essentid part of its policy
making process. A stand was made on various congtitutional polls; resulting in the Information
Commissioner having to take the Privy Council Office to Court. The government contended that
section 14, injury to federa-provincid affairs, could be gpplied to these polls. The Court stated that it
could see ingances where some exemptions might gpply to polling data but did not find the actuad case
to be one of them. This has returned the Stuation to the status quo ante; unless a convincing exemption
can be invoked (and these are even scarcer than before) then the palling or survey data must be
released in response to arequest.

The current government gppears to be dismantling the el aborate Conservative mechanisms for
contralling polling and may be amenable to establishing some routine release requirements for polling
data. Certainly, the government should be encouraged to do so since this would send a clear sgnd of
more "open” government. There are anumber of approaches which might be taken. Firgt, since
amendment of the Access to Information Act may be a protracted process, the government should be
asked by the Commissioner to establish a policy that polling and survey datawill not be subject to
exemptions under the Act and that government ingtitutions maintain alisting of such dataiin the office of
their Accessto Information Coordinator which is updated no less frequently than every two months.

In amending the Act, consideration could be given to excluding polling data from its coverage with the
obligation on government ingtitutions to routingly account for and disclose thisinformation. Thisisnot a
viable option since it removes compliance from review by the Information Commissioner. A second
option would be to smply require ingtitutions to release the results of polls in the absence of arequest,
perhaps under the public interest provision discussed above. A third gpproach would be to follow the
British Columbia mode which specificaly excludes public opinion polls from the advice and
recommendations exemption. This option would, however, ill permit an innovative inditution to try
another exemption and does not further the cause much beyond the current state. Fourth, anew
provision could expressy set up a specid regime for polling results which would require indtitutions to
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publicly list dl polling and surveys within two months (60 days) of the project being undertaken and to
routinely release the results when requested informaly to do so. In the two month period, requests
could be refused much like the current section 26, preparing for publication, currently operates. This
option has the advantage of giving the indtitution, which is trying to accomplish some particular policy
objective with the poll, some flexibility while dso promating accountability and informeation disclosure.
A fina option would be to stay with the status quo, where palling results are Smply requested on acase
by case basis under the Act.

One last point on polling, the Commissioner should support any efforts to create a public repository for
polling data. Thiswould mean that al results would be available for ongoing socid and economic
research. Queen's University has made such a proposal and, should it re-surface with the current
government, the idea should be supported.

Recommendation 35: The government should be encouraged to issue a policy which
states that no exemptions will be applied to results of public
opinion research; that a listing of such research, updated no
less frequently than each two months (60 days), must be
maintained in the office of each institution's Access to
Information Coordinator; and that the listing and public
opinion results must be provided upon informal request by the
public.

Recommendation 36: That the Act be amended to establish a separate regime for
public opinion research which would require government
ingtitutionsto list all such research within two months (60
days) of a project being undertaken and to release the results
when requested informally to do so. Within the two month
period, requests could be refused much in the same way as
section 26, preparing a publication, currently operates.

Recommendation 37: That the Information Commissioner advocate and support a
public repository for the results of public opinion research,
preferably at a Canadian university.

Section 13: Information Obtained in Confidence from Other Gover nments

Section 13 of the Access to Information Act provides mandatory class protection for records
"obtained in confidence’ from other governments, foreign, provincid and municipa, aswell as,
internationa organizations. The need for such an exemption is undeniable since each government should
be generdly responsible for controlling and releasing its own information. Indeed, this courtesy needsto
be extended to the subdivisons of foreign states (e.g. an American state) and perhaps dso to saf-
governing native bands. The first extension was recommended by the Standing Committee in Open and
Shut.

Having stated the above, it isfar to dso say that both the internationa and federa-provincia scenes
have changed substantidly over the last few years. Certainly, with the Clinton adminigtration in the
United States, there have been indications that it would like to declassify alarge amount of older foreign
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relations and military information. The Americans might dso be supportive of aless onerous
"confidence" protection. All thisto say that no one has redly looked a this areafor along time. Itis
and ogous to the security classfication and personnd vetting system, which seemed hopelesdy bogged
down in internationa standards and conventions. However, when some intelligent questioning occurred,
many of the obstacles turned out to be mythica and there was afair internationa consensus for change.
All thisto say that, while it may be premature to jump into a discretionary, injury test exemption for
"information given in confidence” from internationa organizations and foreign daes, it istime that amore
thorough study was undertaken of the implications of such amove. It may, in fact, be quite practicd.

On the provincid front, no study is necessary. Progressive freedom of information legidation in Ontario
and British Columbia dready have discretionary exemptions for records rdating to "intergovernmenta
relaions’ which verge on injury tests (i.e. "could reasonably be expected to reved aconfidence). Any
amendment should opt for adiscretionary, injury based exemption for provincid, municipa, Indian
band, etc. information. A genera 15-year rule should apply to dl such "confidences' unlessthe
information relates to law enforcement or security and intelligence matters, which are subject to
extendgve and active internationd agreements and arrangements which will be very difficult to change.
Aswell, the public interest override should apply to this exemption.

The Committee recommended in Open and Shut a complicated appeal procedure, including recourse
to the Information Commissioner and the Federd Court, for other governments if they wished to apped
release of information. This seemsimpracticd, if not counter to internationa protocol. The power of
discretion lays with the government indtitution controlling the information. It should be able to judtify
refusals, on the one side, and, sort out release mechanisms on the other.

Recommendation 38: Section 13 of the Act should be amended to include the
institutions or governments of components of foreign states
and self-governing native bands.

Recommendation 39: The Information Commissioner should either request the
government to undertake a study or mandate one himself to
study the feasibility of making section 13(a) discretionary,
injury based exemption in relation to the confidences of
international organizations and foreign states.

Recommendation 40: Section 13 of the Act should be amended to make it a
discretionary, injury-based exemption for provinces,
municipalities, self-governing native bands and any other
government entities in Canada

Recommendation 41: Section 13 of the Act should be incorporated into the public
interest override.

Recommendation 42: Section 13 of the Act should be amended to have the
confidence end 15 years after the date on the record, except for
those records relating to law enforcement, and security and
intelligence.
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Section 14: Federal-Provincial Affairs

Thereis along-standing recommendation, going back to the origina drafting of the Act and repeated in
Open and Shut, that the word "affairs' be replaced by the word "negotiations’. Thiswould serve to
narrow the exemption without damaging the interest involved. The change should be supported.

The only other amendment would be to make the section subject to a public interest override,

Recommendation 43: Section 14 of the Act should be amended to replace the word
"affairs" with "negotiations".

Recommendation 44: Section 14 of the Act should be incorporated into the public
interest override.

Section 15: International Affairsand National Defence

There have been ongoing complaints from requesters as to how the various parts of this complicated
exemption are gpplied. The Standing Committee summed it up best in Open and Shut:

"After abroadly worded injury test, nine classes of information which may be withheld
areliged. Arguably, any information found in the broad classes listed, whether or not it
would beinjuriousif rdeased, must be withheld. The Information Commissioner has
interpreted this section as requiring the department or agency to establish that the
records withheld are not only of the kind or smilar in kind to those enumerated in the
subsequent paragraphs, but also that the Department must provide some evidence asto
the kind of injury that could reasonably be expected if the record in question were
released. On the other hand, the Department of Justice has asserted that one of the
specific heads in the paragraphs need not be applied to information before the
exemption can be claimed, aslong as the specific injury test is met.”

The Committee worried that as currently interpreted the section was not adequately linking injury to the
nine classes or illugrations. The Committeg's concern remains valid and we repest its recommendation
here.

Recommendation 45: That section 15 of the Act be amended to clarify that the
classes of information listed are merely illustrations of possible
injuries; the overriding issue should remain whether thereis an
injury to an identified state interest which is analogous to those
sorts of state interest listed in the exemption.

Section 16: Law Enforcement

The only change contemplated to section 16 of the Act isto ater paragraphs 16(1)(a) and (b) into
injury based dauses. Thiswill be very controversa within the law enforcement community but more
closdy pardldsthe law enforcement provisonsin the Ontario and British Columbia Acts.
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Recommendation 46: Amend section 16 of the Act to introduce an injury test into
paragraphs 16(1)(a) and (b).

Section 17: Safety of Individuals

British Columbia has made a useful modification to the concept of "thrests to the safety of individuas',
by adding "mentd or physica hedth". This should probably be added to the current wording of section
17. The section should aso be made subject to a specific public interest override.

Recommendation 47: That section 17 of the Act be amended to incor porate the
words "mental or physical health" into the threat to an
individual's safety.

Recommendation 48: That section 17 of the Act be subject to a public interest
override.

Section 18: Economic Interests of Canada

Section 18 dedls with a potpourri of issues. It is, however, roughly the government equivaent of section
20, protection for economic and technica information. For this reason, the provision should be
amended to pardld section 20 in regard to the release of the results of product and environmenta
safety. Thiswas recommended by the Standing Committee in Open and Shut. Aswell, theterm
"subgtantid value" in paragraph 18(a), rdating to trade secrets and financid, commercid, scientific and
technical information should be modified and narrowed by the term "monetary”. Another issue which
has arisen is the problem of protecting "confidentid business’ information for the government's Specia
Operating Agencies (SOAS). Severa of these are being asked to compete with the private sector
without the protection other companies have under section 20, third party information. Adjusting
section 18 isinfinitely preferable to diminating SOAs from coverage of the legidation, which severd of
them have requested informdly. Findly, the whole section should be subject to the public interest
override.

Recommendation 49: Section 18 of the Act should be amended so that it could not be
used to withhold the results of product or environmental
testing done by the government on its own activities.

Recommendation 50: Paragraph 18(a) of the Act should be amended to narrow the
term "substantial value", relating to government trade secrets
and financial, commercial, scientific and technical information,
to "substantial monetary value".

Recommendation 51: Section 18 of the Act should adjusted to protect the
"confidential business" information of Special Operating
Agencies.
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Recommendation 52: That section 18 be subject to a public interest override.

Section 19; Personal |nformation

As discussed above, this report recommends no mgor changes to section 19, especidly the addition of
an "unwarranted invasion of privacy” test, Snce it remains unclear that this type of gpproach would bring
any improvement to the Act and would create alarge bureaucratic notification process. Indeed, such
changes may be seen as attempting to undermine privacy protection at atime when public concernin
thisareaisa an dl timehigh.

It should be pointed out that the government would undoubtedly attempt to change Section 19 to close
the access to persona information through consent of the individud upheld in the "L oveBirds Case'.
Thiswould involve an amendment to ensure that the head of a government inditution is not required to
disclose persond information where the requirement set out in paragraph 19(2)(a) or (b) or (c) have
been met, so that the Privacy Act would continue to set the standard for the disclosure of persona
information.

Section 20:  Third Party Information

Section 20 of the Act protects certain kinds of information furnished to a government indtitution by a
third party. A third party may be any person, group of persons or organization that is not a government
ingtitution for purposes of the Act. Generdly, section 20 protects trade secrets, confidentid, financia
and technical information; information which, if released, would likely have an adverse impact on a
business or interfere with contractua and other negotiations. While section 20 is one of the most used
and litigated exemptions under the Access to Information Act, it is sill abalanced and fair approach to
the protection of third party information.

The Standing Committee made severa recommendations in Open and Shut, which would improve the
section while not atering its nature. These should be adopted in any reform process.

Recommendation 53: That the term "trade secret” should be defined in the Accessto
Information Act.

The Committee offers a definition as follows:

"A secret, commercidly vauable plan, process or device, that is used for the making,
preparing, compounding or processing of trade commodities and that can be said to be
the end product of ether innovation or substantia effort.”

Recommendation 54: That the above definition be subjected to legal scrutiny before
inclusion in the Act to ensure that it meets the requirements of
the strict law in this area.

Recommendation 55: That the public interest override currently in subsection 20(6)
of the Act be extended to paragraph 20(1)(a), trade secrets.
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Recommendation 56: That section 20 be amended to allow substitutional service of
notification (e.g., by public notice or advertisement) where this
is effective, practical and less costly.

Recommendation 57: That the Act be amended to clarify that third parties bear the
onus of proof before the Federal Court when they challenge
decisions to disclose records that may contain confidential
business information.

In addition to the suggestions of the Standing Committee, two other changes merit consideration. The
firg involves the intervention of third parties to the Federal Court in order to prevent disclosure as set
out in section 44. Thereis no incentive for the third party to proceed to hearing in an expeditious
manner and the whole process can be used as a ddaying tactic. There should be aprovision that
requires the third party to seek a hearing within 20 or 30 days.

Recommendation 58: That the Act be amended to provide in section 44 a time limit
(20 or 30 days) by which an intervening third party must seek a
hearing before the Federal Court.

The second point refers again to Indian Bands, which deserve to have their information protected under
section 20.

Recommendation 59: That section 20 of the Act be amended to permit protection of
information (i) supplied by Indian bands, band associations and
tribal councils recognized by the Department of Indian Affairs,
and, (ii) about Indian band trust accounts which are held by
government institutions, but not supplied by the band.

Section 21: Advice and Recommendations

The advice and recommendations exemption ranks with the exclusion of Cabinet Confidences and the
fees provisons as one of the most controversid clausesin the Access to Information Act. From the
early debates on the drafting of the Act, critics have attacked its broad language which would seem to
embrace wide swaths of government information. The Standing Committee stated in Open and Shut
that it was the provison "has the greatest potentia for routine misuse’. The government seemed to
agree; taking painsin policy guidance to admonish caution and to build in the injury test omitted from the
legidation.

The question then is what to do to reform section 21? The Standing Committee recommended that the
provison be redrafted to contain an injury test, involving candour of the decison-making process asis
currently required in the Treasury Board policy manual. The Committee went on to advocate another
clarification which would assure that the exemption only appliesto policy advice and minutes at the
politica level of decison-making, not factud information used in the routine decision-making process of
government. Findly, the Committee recommended the lowering of the time limitation in the current
exemption from 20 to 10 years, which seems an gppropriate time to protect material used in adecison-
making process. Thiswould not mean that other exemptions might be applied to the record.
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Thisis more than agood gart but the reform needs to be taken further. The provison should emulate
Ontario and British Columbia, where thereisalong list of types of information not covered by the
exemption, including factud materid, public opinion polls, Satistica surveys, economic forecasts,
environmenta impact statements, reports of internal task forces, and so on. There should also be an
attempt to define the term advice in the balanced way currently set out in the policy manua. The
provison isaso redly intended to cover the internd operations of government. Thus the exemption
should be limited to advice to and from public servants, miniserid saff and Minigers. Aswdl, the
provision should be made subject to the public interest override. All these changes will serve to more
closdly define what information needs protection to preserve the necessary decision-making space for
government.

Finaly, paragraph 21(1)(d) should be amended in regard "plans' not yet brought into effect. This
permits the bureaucracy to refuse many personne and administration plans that were devised and never
gpproved. Asis currently the case in the British Columbia legidation, rejected plans should be open to
public scrutiny.

Recommendation 60: That section 21 of the Act be amended to encompass an injury
test.
Recommendation 61: That section 21 of the Act be clarified as to the type of sensitive

decision-making information it covers and include a listing of
those type of documents it specifically does not cover.

Recommendation 62: That section 21 of the Act be amended to reduce the current
time limit on the exemption from 20 to 10 years.

Recommendation 63: That section 21 of the Act be amended in order to restrict its
application to advice and recommendations exchanged among
public servants, ministerial staff and Ministers.

Recommendation 64: That section 21 of the Act be amended to add a definition of
advice, perhaps the balanced definition currently in the Treasury
Board policy manud.

Recommendation 65: Section 21 of the Act be incorporated in the public interest

override provision.

Recommendation 66: That paragraph 21(1)(d) of the Act be amended to exclude
rejected plans from the coverage of the exemption.

Section 22: Tests and Audits

Recommendation 67: That section 22 of the Act be incorporated in the specific public
override provision.
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Section 23: Solicitor-Client Privilege

There have been many complaints that information that might otherwise be available to an gpplicant has
been refused because it is contained as part of alega opinion and thus subject to a blanket coverage of
solicitor-client privilege. The Standing Committee recommended that a clarification was necessary to
restrict the exemption to only those cases where litigation or negotiations are underway or are
reasonably foreseegble. Thisisworth considering though its gpplication may be difficult. 1t hasdso
been suggested that the provision could be amended o that, to facilitate disclosure, the privilegeis
waived in repect of part of the protected records, without prejudicing the application of privilege to the
balance of the records.

Recommendation 68: That amendment be considered for section 23 that either
clarifies that the exemption will only be used in cases where
litigation or negotiations are underway or are reasonably
foreseeable, or alternatively, permits the waiving of solicitor-
client privilege for a portion of the requested records, without
prejudicing the claim for the other portion.

Recommendation 69: That section 23 of the Act be incorporated in the specific public
interest override.

Section 24:  Statutory Prohibitions

There is a problem with the increasing number of statutory prohibitions againg disclosure under the
Access to Information Act. Thereisaneed to dramaticaly and effectively intervene to restrict the
growing use of such clausesin other statutes. There would appear to be anumber of options.

One way would be to smply adopt the report of the Standing Committee in Open and Shut and rall
back most of the prohibitions againgt disclosure. Thiswould require an order to the Department of
Justice to review al the Acts, including those recently added, and prepare areport and legidative
package.

Ancther option would be to stipulate those Acts which mandate the heads of ingtitutions not only require
refusal but aso mandate release. Because these are specific statutes, they sometimes mandate that
more information be released than under the Access to Information Act. Section 24 could be
reconfigured dong the lines of section 19, persond information, to oblige heads of ingtitutions to refuse
to disclose information restricted by other statutes, but require release where the other statutes requires
it. Release would have to be in accordance with the provision of the other statute. This has the
advantage of regularizing the Access to Information Act with release conditions in other statutes.
Whichever option is selected, section 24 should be subject to the specific public interest override.

Recommendation 70: That the review of statutes under section 24 undertaken by the
Sanding Committee be immediately reviewed by the
Department of Justice and a public report issued as to which
statutes are being summarilarly removed from the list and
suggestions made as to how section 24 will be reformed to
prevent it becoming a loophole around the Access to
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Information Act. The Commissioner should suggest to the
Minister of Justice that thisis a small but very tangible step
toward open and accountable government.

Recommendation 71: Section 24 should be made subject to the specific public
interest override provision.

Section 25: Severance

Severance is an essentia process for ensuring that gpplicants under the Act receive as much information,
as possible, about their chosen subject. Generdly, the process of excising exemptible information for
releasable information works well, though there are till complaints about the workload it imposes.
Section 25 could, however, be improved by two technica amendments.

Recommendation 72: That section 25 be clarified to reinforce the principle that
severance applies not only to records, a part of which could be
protected by a discretionary exemption, but also to records
where part is protected by a mandatory exemption.

Recommendation 73: That section 25 of the Act be amended to indicate that access is
to "information™ and not to "records’. Thiswould aid access
to computer-based information and perhaps to resolve the
debate over relevance where information pertinent to a request
is mixed up with information not involved with the subject.

Section 26: Information to be Published

Recommendation 74: That section 26 of the Act be amended to reduce the
time involved in printing a document from 90 days to 60 days.
Thisis ample time given modern printing methods and would
further reduce time delays.

Possible New Exemption

The British Columbia legidation sets out an exemption for information the disclosure of which could
reasonably be expected to result in damage to or interfere with natura and human heritage sites (section
19). There has been some concern & the federd level over the release of information that might
endanger endangered species. Thusit might be prudent to include a provision smilar to British
Columbidsin the Act.

Recommendation 75: That the Act be amended to include an exemption dealing with
information the disclosure of which could be harmful to the
conservation of endangered species or heritage sites.
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Chapter 3
ALADDIN'SLAMP OR OLD CONFIDENCESFOR NEW

As dated in Chapter 1 of thisreport, no single action brought as much disrepute on the Access to
Information Act than the decision to exclude Confidences of the Queen's Privy Council for Canada
from the legidation's coverage. It was then Prime Minister Trudeau's price for proceeding with the
access hill. Dubbed the "Mack Truck” clause, the exclusion of Confidences was immediately seen by
the media as the primary reason for the new Act being ineffective. They forgot that the Confidences
exemption that had been drafted was a tight mandatory provision that would have provided dim
pickings for gpplicants. Nevertheless, a symbol of secrecy had been crested. Three years later little
had changed. The Standing Committee claimed that it received more briefs and comments on section
69, the Confidences provison, than on any other part of the legidation. Truly asymbol had been born.

The excluson in section 69 covers awide variety of documentation from memoranda to Cabinet;
discussion papers, Cabinet agenda; communications between Ministers on Cabinet business; briefing
materid; and draft legidation and Orders in Council. Cabinet Confidences are excluded from the Act
for aperiod of 20 years, thus creating a trade in Confidences of previous governments while the current
oneisleftin peace. The specid nature of Cabinet Confidencesis eoquently put in the Treasury Board
policy manua concerning access to information and privacy:

"The Canadian government is based on a Cabinet system. Thus, responsibility rests not
inagngleindividuad but on acommittee of Ministers Stting in Cabinet. Asaresult, the
collective decison-making process has traditionally been protected by the rule of
confidentiaity. Thisrule protects the principle of collective responsbility of Ministers by
enabling them to support government decisons, whatever their persond views. Therule
aso enables Minigersto engage in full and frank discussons necessary for the effective
functioning of a Cabinet system of government.”

All thisiswdl and good, but does it merit excluson of Cabinet Confidences from the scope of the
legidation? The Standing Committee thought not. Having reviewed the various reasons for " Cabinet
confidentidity" and found ample reason to judtify it, the Members went on to state in Open and Shut:

"Neverthdess, the Committee does not believe that the background materials containing
factud information submitted to cabinet should enjoy blanket exclusion from the ambit
of the Acts. Itisvita that subjective policy advice be severed from factua materia
found in Cabinet memoranda...(But) factud materid should generaly be available under
the Act - unless, of course, it might otherwise be withhed under an exemption in the
legidation.”

The Committee found support in the Williams Commission on Freedom of Information and Privacy in
Ontario which recommended that Cabinet records be dedlt with as a mandatory exemption and not as
an excluson. Thiswas adopted in the Ontario Freedom of Information and Protection of Privacy
Act and emulated in other provincid legidation, especidly in British Columbia. The latter jurisdiction
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went on to adopt a 15-year rule for moving Cabinet documents out of the mandatory exemption and to
exclude from the provison

. information in arecord of decison made by the Executive Council or any of its
committees on gpped under an Act; or,

. information in arecord the purpose of which isto present background explanations or
andysis to the Executive Council or any of its committees for its consderation in making
adecisgonif: (i) the decison has been made public, (ii) the decison has been
implemented, or (iii) 5 years or more have passed since the decision was made or
considered.

Thelast part of the B.C. provision is built on the now defunct Discussion Pepers clause in paragraph
69(3)(b) of the federa Act, which established criteriafor releasing this type of Cabinet document. It is
aso andogous to the Mulroney government's decision to lift the veil of Cabinet secrecy somewhat by
alowing the Auditor Generd access to the andyss portions of memorandato Cabinet after Kenneth
Dye took the government to Court over documents relating to the purchase of PetroFina Ltd. in order
to test the access to information provisons of the Auditor General's Act.

Any reform of the Access to Information Act will have to address the "symbol of secrecy” - Cabinet
Confidences. Building on the Committee deliberationsin Open and Shut, the following
recommendations are made:

Recommendation 76: Section 69 of the Act should be amended to convert it into a
mandatory, class exemption.

Recommendation 77: The current twenty-year exemption covering the exclusion of
Cabinet documents from the Act should be converted into a
fifteen-year rule as to when documents fall outside the
mandatory, class exemption for Cabinet Confidences and may
only be exempted under some other provision (e.g., law
enforcement or national security). The period of fifteen years
was arrived at by the Committee as the maximum duration of
three Parliaments. This seems reasonable and has been
adopted by British Columbia.

Recommendation 78: That paragraph 69(3)b be redrafted to cover analysis portions
of Memoranda to Cabinet now made available to the Auditor
General and these be made releasable if a decision has been
made public, the decision has been implemented, or five years
have passed since the decision was made or considered.

Recommendation 79: That appeals of decisions under the Cabinet records exemption
should be heard by the Associate Chief Justice of the Federal
Court after review by the Information Commissioner.

The Standing Committee hoped to make the Cabinet Confidence exemption more paatable to the
government by redtricting the appeal mechanism solely to the Associate Chief Justice of the Federd

Page 35



Aladdin'sLamp or Old Confidencesfor New - Chapter 3

Court. Itisagreed that consstency and due consideration should underpin decisions whether or not to
disclose Cabinet Confidences. Thisis much more likely to come from the Information Commissioner,
with an office deding daily with the Act and the precedents derived fromiit. It is agreed, however, that
the apped mechanism to the courts should be to a senior judge.
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Chapter 4

OMBUDSMEN AND QUASI-JUDICIAL POTENTATES:
WHITHER THE ROLE OF THE INFORMATION COMMISSIONER

There has developed in Canada two digtinct modds for an Information Commissoner. Thefirgt isthe
federa mode where the Commissioner has ombudsman-like powers. The federa Commissioner has
very strong investigative authority, but makes recommendations as to how to resolve differences over
refusas of access. Apped from the Commissioner to the Federa Court, while not encouraged, isa
reasonably straight-forward process.

The second might be cdled the provincid mode. This establishes a Commissoner with broad
investigative authority and the power to issue binding orders. There is the possibility of a negotiated
settlement, but it is overshadowed by the Commissioner's quasi-judicia presence. Further apped to the
Courtsis much more difficult and would normaly occur as aresult of aleged procedurd irregularities
rather than the substantive questions of refusal of access.

Thefidd of complaint and investigation is roughly the same: problems of access, fees, time extensons,
difficulties with the publications required under the legidation, and generad matters relating to obtaining
access. The British Columbia legidation goes on to give some other powers. to conduct investigations
and audits to ensure compliance with the Act, to inform the public about the Act, to receive comments
from the public about the adminigtration of the Act, to engage or commission research in the fidd of the
Act, to comment on the implications of legidative on access to information, and to bring to the atention
of the head of a public body any failure to meet prescribed standards for fulfilling the duty to assst
gpplicants.

The federd and provincia modes continue to diverge on the scope of the respective offices. At the
provincid level adminigration of the freedom of information and privacy provisons are combined under
one Commissoner. At thefederd leve, there are two distinct offices; the Office of the Information
Commissioner and the Office of the Privacy Commissoner. Thefederd Budget of 1992 proposed the
combining of the two federa offices, largely as a cost cutting measure. This was not followed through,
however, and will not probably be an issue until the two offices are vacant, after the terms of the present
Commissioners have expired. It should be remembered that the Standing Committee made avery firm
recommendation that the mandates of the two Commissioners should be kept quite separate.

There is dso not much likelihood that the federd government will move away from the generd
ombudsman gpproach to resolving accessissues. Alternate dispute resol ution concepts are now very
popular in anew age of cooperation and collegidity. Thiswill not be popular, however, with critics,
who, despite discovering some warts on the process evolved by the order issuing Commissioners,
remain reasonably enamoured of the provincia moded, unless some adjustments can be made to the
federd Commissioner's powers. Indeed, it isfair to say that the powers for dedling with findings and
recommendations in section 37 of the Act are limited and sometimes lead to rigid findings which do not
redly reflect the Commissioner's role in resolving disputes and getting information out to the public.
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One gpproach might be to split the powers of the Commissioner into some separate streams. Thiswas
the gpproach of the Standing Committee in Open and Shut, where there were recommendations to give
the Information Commissioner audit powers on government compliance with access requirements and
authority to make binding orders on fee waivers. This could be donein the following way.

On the purdy adminigrative Sde, the Commissioner could be given authority to issue binding ordersin
regard to fees and fee waiver issues, time extensons, language of access, and issues around the
publications. The Commissioner could be given the power to carry out investigations regarding
inditutional compliance with the provisons of the Act, induding new provisons reaing to inventorying,
indexing and disseminating information and any aleged failure by an indtitution to meet the prescribed
gandards for fulfilling the duty to assst gpplicants, including delays. These invedtigations would be
public documents provided to Parliament, the indtitution and the designated Minigter, in which the
Commissioner would make recommendations on the subjects involved.

In addition, indtitutions would be required to consult the Information Commissioner on any project to
licence or otherwise remove from the public domain federa government information sources and recelve
the Commissioner's recommendations regarding such proposas. This process would work much like
the "Data Matching Policy" under the Privacy Act. All these investigations and reports should be made
public by the Information Commissioner through a database accessed through the Canada Information
Networ k, mandated through a reformed Access to Information Act. The complaints regarding refusal
of access would be dedlt with exactly as they are a the present time. This new gpproach would not
bascdly violate the Commissoner's role as an ombudsman while more closely meeting the new concern
in the public sector for better accountability by government inditutions.

Recommendation 80: That section 37 and other appropriate parts of the Act be
amended to redefine the Commissioner's power and role as
described in the above two paragraphs.

Recommendation 81: That the Commissioner establish a database of reports,
investigations, rulings and other public documentation which
will be available through the Canada Information Network.

The Standing Committee raised the question of a public education mandate for the Commissioner. This
should be recognized in legidation, dong with a mandate to engage in or commisson research into
accessissues, as set out in the British Columbialegidation. This leads to another needed power - the
requirement to comment on the implications for access to information of proposed legidative schemes or
programs of public bodies.

Recommendation 82: That the Act be amended to give the Commissioner mandates
for public education, to engage in or commission research into
access issues and power to comment on the implications for
access to information of proposed legislative schemes or
programs of public bodies.

Frivolous or Vexatious Requests
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There remains the troublesome issue of dealing with frivolous or vexatious requests. Of course, some
ingitutions would view dl accessrequedtsin thisvein. Theredity is, however, that many freedom of
information acts attempt to ded with the Stuation where an individua or group decidesto use the
legidation, not to exercise "information rights’, but rather to obstruct the business of government. The
most recent attempt in this regard is British Columbia which includes a provision thet the "If the head of
apublic body asks, the Commissioner may authorize the public body to disregard requests.... that,
because of their repetitious or systematic nature, would unreasonably interfere with the operations of the

public body."

Two important eements emerge in this provison. Fird, the head of an ingtitution must request relief and
the Commissioner then rules. Given the important right being abbreviated, it would be preferable to let
any cessation order be appedled to the Federal Court. The order would stand, however, until the Court
made a ruling which negated it. Thiswould seem to be an appropriate way to ded with a difficult issue.
Another way to ded with the Stuation isto permit the head of an ingtitution to cease to respond to
requests of asmilar nature to the above, subject to gpped to the Information Commissioner and the
Federa Court. This solution, however, might be open to more charges of abuse.

Recommendation 83: That the Act be amended to permit the head of a gover nment
institution to reguest from the Information Commissioner an
order to cease to respond to access requests that, because of
thelr repetitious or systematic nature, would unreasonably
interfere with the operations of the institution. The
Commissioner would only issue an order after an immediate
investigation of the situation and this order would be
reviewable by the Federal Court.

Technical Items

There are anumber of technica items relating to the Commissioner and the Courts that have been raised
over the years which could be dedt with in any amendment to the Access to Information Act.

Recommendation 84: That sections 49 and 50 of the Act be amended so asto provide
a single de novo standard of review.

Recommendation 85: That the Act be clarified to explicitly establish the Federal
Court's general jurisdiction to substitute its judgement for that
of the government institution in interpreting the scope of all
exemptions.

To address the concern that information passing between the ingtitution and the Office of the Information
Commissioner is not protected there may be the need to amend section 35.

Recommendation 86: That section 35 of the Act be amended to make it clear that
representation made by one party during the private
investigation of a complaint by the Commissioner are not
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accessible by the other parties to the complaint through
another accessrequest. Thereisa similar need to protect
information which has been prepared during the litigation
stage.

There has dso been concern over delays of appeds going to the Federal Court. It isunderstood that
these are being addressed by new court rules developed under the auspices of the Information
Commissioner. For that reason, no recommendation is made in regard to that issue.
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Chapter 5

WHERE LIESTHE KINGDOM OF ACCESS?
THE QUESTION OF APPLICATION AND SCOPE

From the period of first debate over the Access to Information Act, there was criticism over what
government indtitutions would be covered by the legidation. The saw-off for the origind Act was dl
departments, minigtries of state, organizations treated like departments (e.g. the Nationd Archives of
Canada) and non-competitive Crown Corporations. The ingtitutions actually covered by the Act are st
out in a customized schedule attached to the legidation. The critics charged that dl Crown
Corporations, especidly agencies such as the CBC, Canadian Nationd Railways, Air Canada and
PetroCanada, should be covered precisaly because they were arms length from government and needed
to be held more accountable for their actions and for the public money they spent.

The Standing Committee took up thisrefrain in Open and Shut. The Members were attracted by the
Ontario Commission on Freedom of Information and Individud Privacy (the Williams Commission)
which had recommended that freedom of information legidation should apply "to those public inditutions
normally perceived by the public to be part of the ingtitutional machinery of

the government.” The question, of course, iswhere to draw the line dong the vague concept of
"normaly perceived” but the Committee did take acrack & it, setting out two criteria. Firg, if apublic
indtitution is exclusvely financed out of the Consolidated Revenue Fund, it should be covered. Second,
for ingtitutions not financed exclusvely in thisway, but able to raise funds through public borrowing, the
magor determinant should be the degree of government contral.

The Committee then went on to argue that al Crown Corporations and wholly-owned subsidiaries
should be covered. It exempted not wholly-owned subsidiaries and mixed ventures because these
organizations are not controlled by amgority of public funds. As practica judtification for this stance, it
was pointed out that in March, 1986, the Government of Ontario expanded its freedom of information
legidation to cover its Crown Corporations. Ontario has since been joined by other provinces which
have undertaken asmilar coverage. The only exception granted was the program materia of the CBC,
which it was agreed should not be subject to access legidation. The Committee dso recommended
coverage of Parliament and its indtitutions and agents but did not recommend that the offices of Senators
and Members of Parliament be subject to an obligation to disclose information.

Wi, where does this leave usin 1994? On one Sde, after the large number of privatizations of the late
1980s, there are certainly far less Crown Corporations to be covered by access legidation. On the
other, thereis anew type of structure caled a Specid Operating Agency (SOA), which did not exist
when the Act came into force. These SOAs are parts of departments which have been selected as
service agencies. They have alot of the norma bureaucratic rules removed from their operations and
are ingructed to focus on their clients, compete, where necessary with the private sector, and try to be
sf-sudtaining, if not, make a profit on their operations. They are designed to improve serviceto the
public and cut the cogts of government. SOAs are, however, sill afull part of government, meeting the
Standing Committee's criteria, and one of the bureaucratic impediments that should not be lifted from
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them isthe Access to | nformation Act.

This throws us back on the origina recommendations of the Standing Committee,

Recommendation 87:

That all federal government institutions, including Special
Operating Agencies and Crown Cor porations, be covered by
the Accessto Information Act unless Parliament chooses to
exclude an entity in explicit terms.

This recommendetion has the advantage of inclusveness. 1t makes it much more difficult for Ministers
and bureaucrats to except an indtitution from coverage Smply by not putting a provison in agoverning
piece of legidation or failing to pass the requisite Order in Council. Parliament has to make a specific
decison to exclude abody. Its disadvantage isthat no schedule or list isrequired. Such an instrument
is necessary to inform the public which inditutions are actudly covered by the Act.

Recommendation 88:

Recommendation 89:

Recommendation 90:

Recommendation 91:

Recommendation 92:

Recommendation 93:

That the Department of Justice be instructed to create,
maintain and make generally available to the public an up-to-
date list of those institutions covered by the Accessto
Information Act.

That special provision be made to exclude from the coverage
of the Accessto Information Act all program materials of the
CBC.

That Parliament be asked to include in amended |egislation
coverage of the Senate, the House of Commons, the Library of
Parliament and all parliamentary agent bodies, but excluding
the offices of Senators and Members of Parliament.

That special provisions for determination of complaints and
appeal be included in the Accessto Information Act to enable
the Office of the Information Commissioner to be covered by
the legidation.

That where the federal government controls a public institution
by means of a power of appointment over the majority of the
member s of the agency's governing body or committee, then
the Access to Information Act should apply to it.

That provision be made in the Accessto Information Act for the
removal from the official schedule maintained by the
Department of Justice of institutions which are defunct or for
some other reason are no longer subject to the legislation.
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At present, the Access to Information Act does not really have a scope section. The British Columbia
legidation has included a scope section which combines some of the federal section 3, interpretation and
section 68, exclusonsto the legidation. The section reads as follows.

"This Act gppliesto dl recordsin the custody or under the control of a public body, including court
adminigration records, but does not apply to the following:

(8 arecord inacourt file, arecord of ajudge of the Court of Apped, Supreme Court or provincia
Court, arecord of amaster of the Supreme Court, arecord of ajustice of the peace, ajudicia
adminigtration record or arecord relating to support services provided to the judges of those courts;

(b) a persona note, communication or draft decison of a person who isacting in ajudicia or quas-
judicid capacity;

(c) arecord that is created by or isin the custody of an officer of the Legidature and that relates to
the exercise of that officer's functions under an Act;

(d) arecord of aquestion that isto be used in an examination or test;

(d") arecord containing teaching materials or research materials or research information of
employees of a post-secondary educationa body;

(e) materid placed in the British Columbia Archives and records Service by or for aperson or
agency other than a public body;

(f) materid placed in the archives of a public body by or for a person or agency other than the public
body;

(9) arecord relating to a prosecution if al proceedings in respect of the prosecution have not been
completed;

(h) arecord of an eected officid of aloca public body that is not in the custody or control of the
local public body.

(2) This Act does not limit the information available by law to a party to a proceeding.”
Such a gtatement should set out the breadth of the coverage of the Act; that it was basically governing
how Canadians obtained access to dl government information, with afew limited exclusons.

Presumably, examples of exclusonswould be:

. persona notes, communications, and draft decisons of a person acting in ajudicid or
quas-judicid capacity, including perhaps notes of military court martids;

. information from the Commissioner for Federa Judicid Affairs, or any record relating to
judges wherever it may be located (Thiswould be a controversd excluson snce, asis
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well known, there have been attempts to obtain information about judges through the
Department of Justice. The decison would turn on the arguments and balance of the
case to protect judgesin their independent state);

. ministerid records, that is non-departmenta records of a Miniger's office. Thisisthe
gpproach taken in Austrdlia and New Zedand and would incorporate the definition of
such records in the National Archives Act.

Published materid would no longer be excluded from the coverage of the legidation but the other
materialsin section 68 would il fal in the excluded category.

Recommendation 94: That the Act be amended to include a statement of scope at its
beginning on the British Columbia model which clearly sets out
what is and what is not subject to the Accessto Information Act.
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Chapter 6
A TECHNICIAN'SDELIGHT: ADMINISTRATION AND FEES

The Standing Committee made a bevy of recommendations relating to the administration of the Access
to Information Act, many of which have been put into effect by regulation and policy. A few are
outstanding and some of these merit consderation. Aswal, asmal number of other technicd issues
have surfaced which need to be addressed. The following recommendations do this.

Recommendation 95: Section 6 of the Act, request for accessto a record, should be
amended to refer to "information in records' to bringitinline
with similar amendments and aid in solving the problem of
relevance in relation to requests that uncover documents of a
mixed nature.

Recommendation 96: Section 8 of the Act, transferring requests, should be amended
to provide that where a request is not transferred by the
recipient institution to the institution of greater interest in what
is sought, the recipient institution must give the institution of
greater interest reasonable notice of its intention to disclose
unless; (i) the recipient institution has already consulted the
ingtitution of greater interest on the particular request; or, (ii)
there is an agreement between the two institutions waiving
such notice.

Delays

The Committee was concerned about time delays both in ingtitutions and the Commissioner's Office.
The latter issue has been addressed, in avariety of ways by the Commissioner and the Situation has
improved. Thus, there seemsto be no merit in imposing the sixty-day rule suggested in the Report on
investigations of the Information Commissoner. Delay in inditutions remains a problem. Unfortunately,
little that is suggested in Open and Shut islikdy to andiorate the Stuation. Lowering timelimitsina
period of savere resource restraint will only cause performance gatigtics to plummet. Declaring that an
ingtitution cannot collect fees when they are late will have a negligible effect when so few feesare
collected. Indtitutions do generaly try to do their best in processing requests and exhortations from the
designated minister usudly brings some limited results. There are, however, some chronic laggards and
the suggestion of giving the Commissioner specific powers to investigate in this area and to report to the
Minigter involved, publicly to Parliament and to the designated Minister on the offenders (see chapter 4)
does seem to be the best approach available.

In order to make this type of gpproach effective, a provison should be included, smilar to the British
Columbia legidation, which imposes a duty on the head of a government ingtitution to "make every
reasonable effort to assist gpplicants and to respond without delay to each gpplicant openly, accurately
and completely”. This establishes a sandard againgt which the Information Commissioner can make a
judgement. In addition, it would be possible to redtrict delegation to extend time limits to a reasonably
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senior leve (perhaps Assstant Deputy Minigter) in cases where time extensons are required. This
would serve to highlight the accountability for the decison and the performance required.

Recommendation 97: That a new provision be added to the Act which imposes on the
head of a government institution the "duty to assist
applicants’.

Recommendation 98: That section 9 of the Act, extension of time limits, be amended

to restrict the delegation of granting time extensionsto a
senior official, perhaps Assistant Deputy Minister level, with
the hopes of increasing the accountability for performance by
institutions.

It should be noted that the government will likely wish to add to the conditions under which an inditution
can seek atime extenson. The conditions will turn around heavy workload and would probably cast as
trying to obtain an agreement between an ingtitution and the requester or declaring it would be
unreasonable for the department to meet the deadline because of the number of requestsit hasto
process. Therevisonisamed a problemsin afew ingtitutions such as Nationa Revenue, which have
be inundated with requests from time to time. The addition of conditions for time extensions should be
approached with caution. It may be better to attack this problem through new categoriesin the fees
provisons which permit requests of acommercia nature to be treated differently than to amend section
0.

The Standing Committee was concerned that Access Coordinators be recognized in the Access to
Information Act because of their critical role in the accessregime. Thejob of Access Coordinator,
while il difficult, is now better integrated into the public service and it is not necessary to recognizeit in
legidation. If the bass of the legidation is broadened as recommended in this report, the Act impinges
on awide range of service officids beyond the Coordinators, including informatics and information
management personnd, librarians, and awide range of program managers.

Fees

We now come to the difficult and controversia question of fees. 1t may be best to start this section with
acouple of principles. Firgt, anyone seeking information for the purpose of holding the government
accountable or for their own persond interest should pay minima fees for obtaining the information, if
they make a reasonable and specific request (i.e. not "give me everything you have on NAFTA").
Second, the Act is used by those who seek information of greet interest and in reasonable bulk for
resde purposes. In these cases, the government should be entitled to ether direct the individud or
company to another stream for negotiating a licensing agreement or some other arrangement for
providing the information or be charged something close to the actua cost of production of the
informetion. If the former route is chosen those arrangements would be subject to the information
dissemination criteria set out in the act and reviewable by the Information Commissioner.

The Standing Committee made severa recommendations regarding fees. Thefirst wasthet the
gpplication fee should be rescinded.  Certainly, no other Canadian jurisdiction requires an application
fee but no other dso provides five free hours of service (British Columbia provides three hours to locate
and retrieve the record). In tough fisca times, it may be very difficult to rescind the gpplication fee and,
indeed, even more difficult to stop it from being raised. The committee dso wished to preserve the five
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hours free service. This might form the basis of a trade-off.

Recommendation 99: That the strategy on an application fee should be to have it
rescinded but if thisis not possible then an application fee
should buy the current five hours of free service for non-
commercial requests. A reasonable compromise might be a
$15.00 application fee, which buys the five free hours and fifty
pages of photocopying or some other appropriate amount of
other copies.

The Committee also recommended that no fees be payable if a search did not reved any records.
While this seems reasonable, at first glance, much work is often expended in a fruitless search which
cannot be conducted a no codt. Ingtitutions have acted fairly responsibly in thistype of Situation and,
since no other jurisdiction has seen fit to include this type of provison, it does not seem to merit
incluson in areformed Act.

Another, recommendation in Open and Shut was that the fees regulations be adjusted to stipulate a
market rate for photocopying. The comment in the Report is symptomatic of a genera need to adjust
the regulation making power in section 77 of the Access to Information Act to reflect constantly
adjusting rate structures, especidly for computer systems; new media such as diskettes, CD-ROMs and
video; and dterative formats for the handicapped. Aswadl, with virtudly no adjustment in fees since
1982, there is a need to bring rates and |abour costs into line with current levels.

Recommendation 100: That the regulatory making powersin section 77 of the Act be
revised to enable them to reflect reasonablenessin pricing and
new, cheaper formats for presenting information and rates and
labour costs adjusted to reflect current levels.

If the above adjustments were made, the ordinary requester could be left with roughly the same
sructuring of feesasnow exists. Currently, the average fee for a request, including the application fee,
rangesjust above $12.00. Thiswould rise afew dollars but till would be very reasonable amount.
The change would be for commercid requests. The Act could have criteria upon which to determine
whether or not arequest was considered to fal within the commercia category. These could turn
around the nature of the information being sought and the extent that it contributed to government
accountability or was of purely persona interest to the requester or the disclosure wasin the public
interest.

When arequest was deemed commercid by an ingtitution, the requester would be informed of the
dternatives. ether go forward with alicensing agreement or another arrangement for gaining accessto
the information or proceed with processing of the request under a fee system which would pass on
much more of the actud cogts, including review time and shipping charges, and would provide for no
free period or copies. An estimate of costs would be provided and a deposit required, except where
the cost was less than $150.00, when full payment would be required. The decison of the inditution
would be appedable to the Information Commissioner and the clock would stop on the request until
such time as the requester agreed on the method of proceeding. Thistype of commercid request would
not gpply to the media or even a company seeking information on acompetitor. It isdesigned to ded
with the information broker that makes alarge number of requests for large amounts of information
which isthen sold.
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Recommendation 101: That section 11 of the Act be amended to include criteria for

deciding when a request is commercial in nature and provision
made for procedures for dealing with such requests, including
alternative processing, with the requirement for review by the
Information Commissioner; special fee structures more
reflective of actual costs; an estimate of costs; payment of a
deposit and regulatory power to set detailed rates and
procedures.

The Standing Committee aso made an extensve recommendation for the inclusion of fee waiversin the
Act. Both Ontario and British Columbia have dedt with fee waiver specificdly in their legidation. The
Committee criteriaare basicdly dl right. They suggest consderation of whether:

there will be a benefit to a population group of some size, which is digtinct from the
benefit of the gpplicant;

there can be an objectively reasonable judgement by the applicant as to the academic or
public policy vaue of the particular subject of the research in question;

the information released meaningfully contributes to public development or
understanding of the subject at issue;

the information has dready been made public, ether in areading room or by means of
publication;

the gpplicant can make some showing that the research effort is likely to be
disseminated to the public and that the applicant has the qualifications and ahility to
disseminate the information. The mere representation that someone is a researcher or
‘plans to write abook' should be insufficient to meet thislater criterion.

The Government Communications Policy sets out more utilitarian walver criteria

"Indtitutions should reduce or waive fees and charges to users where there is a clear duty to inform the
public, i.e. when theinformation:

is needed by individuals to make use of a service or program for which they may be
digible

isrequired for public understanding of amgor new priority, law, policy, program, or
sarvice,

explainsthe rights, entitlements and obligations of individuds,

informs the public about dangers to hedlth, safety or the environment....

The Ontario legidation adds awrinkle of "whether the payment will cause afinancid hardship for the
person requesting the record”.
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All thisto say that what appeared novel and difficult to prescribein law in 1987 is now fairly run of the
mill and deserves to be considered in any reform of the Access to Information Act.

Recommendation 102: That fee waiver criteria based generally on the text in Open
and Shut be incorporated in any amendment of the Act.

In connection with fee waivers, it is so suggested that the Information Commissioner have the power
of making binding ordersinthisarea. Thisis part of the new powers suggested for the Commissioner in
Chapter 4.

Recommendation 103: That the Information Commissioner be given the power to
make binding ordersin regard to fee waiver decisions.

Findly, there is some feding that performance of ingtitutions under the Act would improve if they were
able to retain the fees paid to them rather than depositing them in the Consolidated Revenue Fund. It
must be sad thet thisis avery smal amount of money for most indtitutions and would remain o even if
they were more diligent in collecting fees. For some, however, such as Revenue Canada, a change
might help to offsat the cogts of the access shop. There is adanger that ingtitutions might see access
fees as anew source of revenue and become quite ruthlessin charging. The fee structure does make
making large dollars reasonable difficult, however, and, aong with charging, comes the demand from
clients for improved performance. To alimited extent then, such a measure would support some of the
performance godsin regard to meeting time deadlines.

Recommendation 104: That the Act be amended to permit institutions to enter into an
agreement with the Treasury Board to retain all or part of the
fees they collect and apply them to improving the access
program.

Method of Access

Section 12 of the Access to Information Act needs to be modernized to permit accessing and charging
for other formats in which information is now presented. Aswall, it should read "access to information
in records’.

Recommendation 105: That section 12 of the Act be modernized to permit access and
charging mechanisms for information in other than traditional
formats (including alternative formats for the handicapped)
and also be amended to read "access to information in
record".
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Concluson - Part 1
INFORMATION ARISTOCRACY OR DIGITAL DEMOCRACY

Open and accessible government is an essentia part of an effective democracy and criticad in an
knowledge-based society and economy. The Access to Information Act is entering its eleventh year of
exigence. In itsinfancy, it was abold step to change the process of government in Canada. That it has
only partidly met the expectations of its criticsis not surprisng or darming. The United States, which is
gpproaching thirty years of experimentation with Freedom of Information legidation, has not solved
many of the difficult issues that Canadian commentators would see done in the "snap of the fingers'.
What is troublesome, however, isthat the Americans see thair legidation growing and continuoudy
supporting their democracy. That spirt and intent is missing in this country. It seems that Parliament has
indulged itsdlf in a"collective amnesa’ about information rights while the bureaucrats have given
scrupulous lip-service to the letter of the law but little inspired leadership for open, accessible and
repondve government.

Will the situation change? Only if there is a ground-swell of popular agitation to modernize the Act and
make it effectivein the face of the information revolution that is seizing the modern world. The present
Act did not magicdly occur. It was the result of a broad codition of interests which pressed Parliament
and the government of the day for change. There is aneed to rediscover that codition for open
government and the enlightened reform of Canadian information law and policy. The need for a"public
interest” lobby was never more pressing; the stakes never greater for we stand on the brink of deciding,
as the Economist has put it, whether we will have an information aristocracy or adigita democracy.

This paper provides a specific agenda for the change and reform of the Access to Information Act.
The Recommendations, which are summarized below, present a thorough-going review of the legidation
which will both protect and enhance the current "right to know" enshrined in the legidation and
modernize the Act S0 that it can play an important, preeminent role in helping Canadian democracy
adjust to the mores of the Information Age. A mgjor argument today is that we, as a country, cannot
afford meaningful reform in any sphere. This paper has not dedlt with cogts. Suffice it to say thet the
current Access to Information Act costs taxpayers about $20 million per year. Nothing that is
suggested here would increase that amount and the suggestions to better organize government
information holdings and disseminate them eectronicaly to the public would actualy reduce codsin
departments. This does not factor in the effect that information may have on the Canadian economy and
the influence it would have in reversing the cynicd view of government shared by many citizens. In short,
cogs are not afector. It isatime for action. The challenge is consderable but failure to meet it will leave
public information palicy, like Matthew Arnold, in the Grande Chartreuse, "wandering between two
worlds, one dead the other powerlessto be born....". That, indeed would move farce to tragedy.
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Conclusion - Part 2
SUMMARY OF RECOMMENDATIONS

To ad the process of reform, the report makes the following summary of recommendations.

Chaepter 1. Of Genedlogy and Future Directions

Recommendation 1: It is essential that reform of the Accessto Information Act be
undertaken as an important part of the political process now
underway to renew Canadian democracy. A study of possible
amendments to the legislation should be mandated either
through a parliamentary committee or whatever body the
current government establishes to replace the Law Reform
Commission.

Recommendation 2: It isfurther recommended that the Information Commissioner
request the Prime Minister to write to all Ministersto inform
them of the importance of adherence to the requirements of the
Act to the integrity of government and his intention to
undertake open government reform.

Recommendation 3: That the Information Commissioner meet with the new Speaker
of the House of Commons to recommend that a new standing
committee be appointed to deal with the pressing issues of the
Information Revolution, including ongoing reform of the
Accessto Information Act.

Recommendation 4: That this new Committee set aside time each year to hold
hearings on the Information Commissioner's Annual Report
and the reports on administration of the Accessto Information
Act submitted annually by government departments. The
Committee should be mandated to ask the Commissioner to
undertake special studies and would make recommendations
for the ongoing improvement of the access act and information

policy.

Recommendation 5: That the Committee be given research funds to carry on studies
of information issues of interest to Parliament and the
Canadian public, smilar to the role of the United States
Congress Office of Technology Assessment. Another approach
would to mandate the Office of the Information Commissioner
as the research and policy armfor the Committee.
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Recommendation 6:

Recommendation 7:

Recommendation 8:

Recommendation 9:

Recommendation 10:

Recommendation 11:

That a single Minister, preferably the President of the Treasury
Board, be named as responsible for the Accessto Information
Act and that the Treasury Board be the Committee of Cabinet
which considers access to information and gover nment
information dissemination issues.

That consideration be given to co-locating the Information
Law and Privacy Section of the Department of Justice and the
Information, Communications and Security Policy Division of
the Treasury Board Secretariat in order to provide a statement
of leader ship on information issues and a critical mass of staff
to work on legislative and policy solutions.

That the strategy for amending the Access to Information Act be
a broad one which preserves and strengthens the "right to
know" as the ultimate guarantee of information access for the
citizen but surrounds this with general principlesrelating to the
importance of government information in modern Canadian
society.

That the title of the Act be changed to either the " Freedom of
Information Act" or the "National Information Act",
preferably the latter, to better express its purpose and intent.

That the purpose statement in sub-section 2(1) of the Act be
amended to include the idea that unimpeded flow of
information between the government and the public is essential
to open, accountable government and that gover nment
information is a valuable national resource which provides the
public with knowledge of government, society, and the
economy as a means to effectively manage the government's
operations and hel ps maintain the healthy performance of the
economy; and isitself, under appropriate circumstances, a
commodity in the marketplace.

That a new section be added to the Act entitled " Gover nment
Information - General Management, Access and
Dissemination” which contains provisions emphasizing the
protection of the public's right to information as an objective
for the management of gover nment information, affirming the
obligation of government institutions to provide for public
access to records and to actively disseminate some types of
information; requiring government institutions to employ
electronic information dissemination mechanisms where thisis
appropriate, practical, and cost-effective and the product is
easily accessible and useful to the public; and establishing
criteria for "Avoiding Improper Restrictions on Information
Dissemination”. In a consequent amendment, section 70 of the
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Recommendation 12:

Recommendation 13:

Recommendation 14:

Recommendation 15:

Recommendation 16:

Recommendation 17:

Act, power s of the designated Minister, should be revamped to
provide the Minister with the authority to guide gover nment
ingtitutions in meeting the requirements to protect the public's
right of access to government information.

That section 30 of the Act be amended to include powers for
the Information Commissioner to review the organization of
information in government for purposes of access and
dissemination, the appropriateness of public reference and
charging mechanisms and to investigate all submissions for
licensing databases.

That section 68 of the Act be amended to eliminate the
exclusion of published material from the coverage of the
legidation, and that, in addition, that government institutions
are required to organize, catalogue and advise the public of the
existence of all government publications, including grey
literature, through the inventory and gover nment locator
system described in the next section.

Amend the definition of record in section 4 of the Act to read
"information in records’. This serves several ends. It clarifies
the notion of relevance and the scope of the requests but, most
important, it recognizes the concept of automated information,
where records are less easy to isolate than information.

Amend section 11 of the Act and consequent regulatory power
to provide a sensible modern way of charging for electronic
information, which form part of an access request. This would
have the salutary effect of making government institutions able
to demonstrate how easy and cheap it is to make information
available electronically.

That section 5 of the Act be amended to require gover nment
ingtitutions to organize and index their information holdings
and compile and maintain in a current state an electronic
inventory of these for effective decision-making and to support
both active dissemination of useful information to appropriate
publics and general accessibility to non-exempted
documentation. (All references to accessing manuals currently
in the legidlation should be wrapped up into this requirement.)

That section 5 of the Act be further amended to require an
automated locator and inventory system maintained by the
designated Minister and require that it be built on similar
automated inventories (as described above) maintained in
government institutions. This locator should be the engine of
the Canada I nformation Network.
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Recommendation 18:

Recommendation 19:

Recommendation 20:

Recommendation 21:

Recommendation 22:

Recommendation 23:

Recommendation 24:

Add a section to the Act which sets out the criteria for the
taxonomy of databases and require government institutions to
identify all databases in accordance with the taxonomy.

Add a section to the Act which would place an obligation on
gover nment institutions to make accessible in open digital
systems that majority of information that is not exempt and
assure that any databases falling into categories one and two
of the taxonomy are actively disseminated and are made
available through public systems mandated by Act or
consequent regulation. Institutions should be required to
maintain an open database of information already released
under the Accessto Information Act.

Consider placing a new provision in the Act, which would set
out the criteria to be considered by a government institution,
including public interest and pricing or royalties guidance,
when contemplating licensing a database to a private sector
information provider and clearly mandate public-private sector
partnerships.

Amend sub-section 71(1) of the Act to require government
institutions to incor porate "access reading room" activitiesin
any Info Centre, Business Centre, Sngle Window or other
Service Centre approach, especially as these develop as
electronic access points. These should be rationalized with the
current access points used by Info Source, as public reference
points for government infor mation.

Provide a legidative direction that federal public reference
tools be joined with provincial directories, such asthe B.C.
Online Freenet Project and should include any electronic
versions of major documents released under the Act.

Advocate a full review of Crown Copyright to determine
whether or not it is still relevant in the electronic world and
subsequent rapid amendment of the Copyright Act once the
review is completed.

Seek a legidlative mandate for the Depository Services
Program either in the National Library Act or the Accessto
Information Act after a full review to establish the systemsrole
in the dissemination of public government information in
digital formats.

Chapter 22 Exemptions and Other Things That Go Bump in the Night
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Recommendation 25:

Recommendation 26:

Recommendation 27:

Recommendation 28:

Recommendation 29:

Recommendation 30:

Recommendation 31:

Recommendation 32;

Recommendation 33:

The Information Commissioner should only advocate an
unwarranted invasion of privacy test for the release of
personal information as has been adopted in the Ontario and
B.C. legidation if he believesit essential that more personal
information needs to be released as a result of ATl requests.

That all exemptions under the Accessto Information Act with
the exception of section 19, paragraph 20(1)(a), and any new
provision dealing with Cabinet Confidences, be discretionary in
nature and injury-based.

That the degree of injury in exemptions not be altered in any
reform process.

Provide a principle statement that indicates that the public
interest is paramount where records reveal a grave
environmental, health or safety hazard to the public on the
model of the Ontario legidation.

Again following the Ontario model, provide a specific public
interest override for section 21 (advice), section 13
(information in confidence from other governments), section 14
(federal-provincial affairs), section 17 (safety of individuals),
section 18 (economic interests of government), section 22 (tests
and audits), section 23 (solicitor-client privilege), and section
24 (statutory prohibitions). The public interest should bein
protection of public health, public safety, the environment, law
enforcement, the administration of justice and national defence
and security.

Leave the public interest disclosure mechanism for personal
information within the purview of the Privacy Act.

Extend the public interest override in subsection 20(6) of the
Act to cover paragraph 20(1)(a), trade secrets.

Add a general provision at the beginning of the exemptions
part of the Act which obliges heads of institutions to use their
discretion in favour of access and openness as opposed to
refusal.

Section 10 of the Act should be amended so that the power to
neither confirm or deny the existence of a record isrestricted
to records relating to law enforcement and security and
intelligence and an admonition made that the provision isto be
used only when strictly necessary.
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Recommendation 34:

Recommendation 35:

Recommendation 36:

Recommendation 37:

Section 10 of the Act should be amended to ensure that the
reason for severing specific information in arecord is made
clear to a requester.

The government should be encouraged to issue a policy which
states that no exemptions will be applied to results of public
opinion research; that a listing of such research, updated no
less frequently than each two months (60 days), must be
maintained in the office of each institution's Access to
Information Coordinator; and that the listing and public
opinion results must be provided upon informal request by the
public.

That the Act be amended to establish a separate regime for
public opinion research which would require government
institutionsto list all such research within two months (60
days) of a project being undertaken and to release the results
when requested informally to do so. Within the two month
period, requests could be refused much in the same way as
section 26, preparing a publication, currently operates.

That the Information Commissioner advocate and support a
public repository for the results of public opinion research,
preferably at a Canadian university.

Section 13; Information Obtained In Confidence From Other Governments

Recommendation 38:

Recommendation 39:

Recommendation 40:

Recommendation 41:

Recommendation 42:

Section 13 of the Act should be amended to include the
institutions or governments of components of foreign states
and self-governing native bands.

The Information Commissioner should either request the
gover nment to undertake a study or mandate one himself to
study the feasibility of making section 13(a) discretionary,
injury based exemption in relation to the confidences of
international organizations and foreign states.

Section 13 of the Act should be amended to make it a
discretionary, injury-based exemption for provinces,
municipalities, self-governing native bands and any other
government entities in Canada

Section 13 of the Act should be incorporated into the public
interest override.

Section 13 of the Act should be amended to have the confidence
end 15 years after the date on the record, except for those records
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relating to law enforcement, and security and intelligence.

Section 14: Federd-Provincid Affars

Recommendation 43: Section 14 of the Act should be amended to replace the word
"affairs" with "negotiations".

Recommendation 44: Section 14 of the Act should be incorporated into the public
interest override.

Section 15: Internationa Affairs and Defence

Recommendation 45: That section 15 of the Act be amended to clarify that the
classes of information listed are merdly illustrations of possible
injuries; the overriding issue should remain whether thereis an
injury to an identified state interest which is analogous to those
sorts of state interest listed in the exemption.

Section 16: Law Enforcement

Recommendation 46: Amend section 16 of the Act to introduce an injury test into
paragraphs 16(1)(a) and (b).

Section 17: Safety of Individuds

Recommendation 47: That section 17 of the Act be amended to incor porate the
words "mental or physical health" into the threat to an
individual's safety.

Recommendation 48: That section 17 of the Act be subject to a public interest
override.

Section 18: Economic Interests of Canada

Recommendation 49: Section 18 of the Act should be amended so that it could not be
used to withhold the results of product or environmental
testing done by the government on its own activities.

Recommendation 50: Paragraph 18(a) of the Act should be amended to narrow the
term"substantial value", relating to gover nment trade secrets
and financial, commercial, scientific and technical information,
to "substantial monetary value".
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Recommendation 51:

Recommendation 52:

Recommendation 53:

Recommendation 54:

Recommendation 55:

Recommendation 56:

Recommendation 57:

Recommendation 58:

Recommendation 59:

Recommendation 60:

Recommendation 61;

Section 18 of the Act should adjusted to protect the
"confidential business" information of Special Operating
Agencies.

That section 18 be subject to a public interest override.

Section 20: Third Party Information

That the term "trade secret" should be defined in the Accessto
Information Act.

That the above definition be subjected to legal scrutiny before
inclusion in the Act to ensure that it meets the requirements of
the strict law in this area.

That the public interest override currently in subsection 20(6)
of the Act be extended to paragraph 20(1)(a), trade secrets.

That section 20 be amended to allow substitutional service of
notification (e.g., by public notice or advertisement) where this
is effective, practical and less costly.

That the Act be amended to clarify that third parties bear the
onus of proof before the Federal Court when they challenge
decisions to disclose records that may contain confidential
business information.

That the Act be amended to provide in section 44 a time limit
(20 or 30 days) by which an intervening third party must seek a
hearing before the Federal Court.

That section 20 of the Act be amended to permit protection of
information (i) supplied by Indian bands, band associations and
tribal councils recognized by the Department of Indian Affairs,
and, (ii) about Indian band trust accounts which are held by
government institutions, but not supplied by the band.

Section 21: Advice and Recommendations

That section 21 of the Act be amended to encompass an injury
test.

That section 21 of the Act be clarified as to the type of sensitive
decision-making information it covers and include a listing of
those type of documents it specifically does not cover.
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Recommendation 62;

Recommendation 63:

Recommendation 64:

Recommendation 65:

Recommendation 66:

Recommendation 67:

Recommendation 68:

Recommendation 69:

Recommendation 70:

That section 21 of the Act be amended to reduce the current
time limit on the exemption from 20 to 10 years.

That section 21 of the Act be amended in order to restrict its
application to advice and recommendations exchanged among
public servants, ministerial staff and Ministers.

That section 21 of the Act be amended to add a definition of
advice, perhaps the balanced definition currently in the
Treasury Board policy manual.

Section 21 of the Act be incorporated in the public interest
override provision.

That paragraph 21(1)(d) of the Act be amended to exclude
rejected plans from the coverage of the exemption.
Section 22: Testsand Audits

That section 22 of the Act be incorporated in the specific public
interest override provision.

Section 23: Solicitor-Client Privilege

That amendment be considered for section 23 that either
clarifies that the exemption will only be used in cases where
litigation or negotiations are underway or are reasonably
foreseeable, or alternatively, permits the waiving of solicitor-
client privilege for a portion of the requested records, without
prejudicing the claim for the other portion.

That section 23 of the Act be incorporated in the specific public
interest override provision.

Section 24: Statutory Prohibitions

That the review of statutes under section 24 undertaken by the
Standing Committee be immediately reviewed by the
Department of Justice and a public report issued as to which
statutes are being summarilarly removed fromthe list and
suggestions made as to how section 24 will be reformed to
prevent it becoming a loophole around the Access to
Information Act. The Commissioner should suggest to the
Minister of Justice that thisisa small but very tangible step
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toward open and accountable gover nment.

Recommendation 71: Section 24 should be made subject to the specific public
interest override provision.

Section 25: Severance

Recommendation 72: That section 25 be clarified to reinforce the principle that
severance applies not only to records, a part of which could be
protected by a discretionary exemption, but also to records
where part is protected by a mandatory exemption.

Recommendation 73: That section 25 of the Act be amended to indicate that accessis
to "information” and not to "records"’. Thiswould aid access
to computer-based information and perhaps to resolve the
debate over relevance where information pertinent to a request
is mixed up with information not involved with the subject.

Section 26: Information to be Published

Recommendation 74: That section 26 of the Act be amended to reduce the time
involved in printing a document from 90 days to 60 days. This
is ample time given modern printing methods and would
further reduce time delays.

Possble New Exemption

Recommendation 75: That the Act be amended to include an exemption dealing with
information the disclosure of which could be harmful to the
conservation of endangered speciesor heritage sites.

Chapter 3: Aladdin's Lamp or Old confidences for New

Recommendation 76: Section 69 of the Act should be amended to convert it into a
mandatory, class exemption.

Recommendation 77: The current twenty-year exemption covering the exclusion of
Cabinet documents from the Act should be converted into a
fifteen-year rule as to when documents fall outside the
mandatory, class exemption for Cabinet Confidences and may
only be exempted under some other provision (e.g., law
enforcement or national security). The period of 15 yearswas
arrived at by the Committee as the maximum duration of three
Parliaments. This seems reasonable and has been adopted by
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Recommendation 78:

Recommendation 79:

Chapter 4:

Recommendation 80:

Recommendation 81:

Recommendation 82:

Recommendation 83:

Recommendation 84:

Recommendation 85:

Recommendation 86:

British Columbia.

That paragraph 69(3)(b) be redrafted to cover analysis
portions of Memoranda to Cabinet now made available to the
Auditor General and these be made releasableif a decision has
been made public, the decision has been implemented, or five
years have passed since the decision was made or considered.

That appeals of decisions under the Cabinet records exemption
should be heard by the Associate Chief Justice of the Federal
Court after review by the Information Commissioner.

Ombudsmen and Quasi-Judicia Potentates:
Whither the role of the Information Commissoner

That section 37 and other appropriate parts of the Act be
amended to redefine the Commissioner's power and role as
described in the above two paragraphs.

That the Commissioner establish a database of reports,
investigations, rulings and other public documentation which
will be available through the Canada Information Network.

That the Act be amended to give the Commissioner mandates
for public education to engage in or commission research into
access issues and power to comment on the implications for
access to information of proposed legidlative schemes or
programs of public bodies.

That the Act be amended to permit the head of a government
institution to request from the Information Commissioner an
order to cease to respond to access requests that, because of
thelr repetitious or systematic nature, would unreasonably
interfere with the operations of the institution. The
Commissioner would only issue an order after an immediate
investigation of the situation and this order would be
reviewable by the Federal Court.

That sections 49 and 50 of the Act be amended so as to provide
a single de novo standard of review.

That the Act be clarified to explicitly establish the Federal
Court's general jurisdiction to substitute its judgement for that
of the government institution in interpreting the scope of all
exemptions.

That section 35 of the Act be amended to make it clear that

Page 61



Summary of Recommendations - Conclusion - Part 2

Chapter 5:

Recommendation 87:

Recommendation 88:

Recommendation 89:

Recommendation 90:

Recommendation 91:

Recommendation 92:

Recommendation 93:

Recommendation 94:

representation made by one party during the private
investigation of a complaint by the Commissioner are not
accessible by the other parties to the complaint through
another accessrequest. Thereisa similar need to protect
information which has been prepared during the litigation
stage.

Where Lies the Kingdom of Access?.
The Question of Application and Scope.

That all federal government institutions, including Special
Operating Agencies and Crown Cor porations, be covered by
the Accessto Information Act unless Parliament chooses to
exclude an entity in explicit terms.

That the Department of Justice be instructed to create,
maintain and make generally available to the public an up-to-
date list of those institutions covered by the Accessto
Information Act.

That special provision be made to exclude from the coverage
of the Accessto Information Act all program materials of the
CBC.

That Parliament be asked to include in amended legislation
coverage of the Senate, the House of Commons, the Library of
Parliament and all parliamentary agent bodies, but excluding
the offices of Senators and Members of Parliament.

That special provisions for determination of complaints and
appeal be included in the Accessto Information Act to enable
the Office of the Information Commissioner to be covered by
the legidation.

That where the federal government controls a public institution
by means of a power of appointment over the majority of the
member s of the agency's governing body or committee, then
the Access to Information Act should apply toit.

That provision be made in the Accessto Information Act for the
removal from the official schedule maintained by the
Department of Justice of institutions which are defunct or for
some other reason are no longer subject to the legidlation.

That the Act be amended to include a statement of scope at its
beginning on the British Columbia model which clearly sets out
what is and what is not subject to the Access to Information Act.
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Chapter 6: A Technician's Ddight: Adminigtration Fees

Recommendation 95:

Recommendation 96:

Recommendation 97:

Recommendation 98:

Recommendation 99:

Recommendation 100:

Recommendation 101:

Section 6 of the Act, request for accessto a record, should be
amended to refer to "information in records’ to bring itinline
with similar amendments and aid in solving the problem of
relevance in relation to requests that uncover documents of a
mixed nature.

Section 8 of the Act, transferring requests, should be amended
to provide that where a request is not transferred by the
recipient institution to the institution of greater interest in what
is sought, the recipient institution must give the institution of
greater interest reasonable notice of its intention to disclose
unless; (i) the recipient ingtitution has already consulted the
institution of greater interest on the particular request; or, (ii)
there is an agreement between the two institutions waiving
such notice.

That a new provision be added to the Act which imposes on the
head of a government institution the "duty to assist
applicants’.

That section 9 of the Act, extension of time limits, be amended
to restrict the delegation of granting time extensionsto a
senior official, perhaps Assistant Deputy Minister level, with
the hopes of increasing the accountability for performance by
institutions.

That the strategy on an application fee should be to have it
rescinded but if thisis not possible then an application fee
should buy the current five hours of free service for non-
commercial requests. A reasonable compromise might be a
$15.00 application fee, which buys the five free hours and fifty
pages of photocopying or some other appropriate amount of
other copies.

That the regulatory making powersin section 77 of the Act be

revised to enable them to reflect reasonablenessin pricing and
new, cheaper formats for presenting information and rates and
labour costs adjusted to reflect current levels.

That section 11 of the Act be amended to include criteria for
deciding when a request is commercial in nature and provision
made for procedures for dealing with such requests, including
alternative processing, with the requirement for review by the
Information Commissioner; special fee structures more
reflective of actual costs; an estimate of costs; payment of a
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Recommendation 102:

Recommendation 103:

Recommendation 104:

Recommendation 105:

deposit and regulatory power to set detailed rates and
procedures.

That fee waiver criteria based generally on the text in Open
and Shut be incorporated in any amendment of the Act.

That the Information Commissioner be given the power to
make binding ordersin regard to fee waiver decisions.

That the Act be amended to permit institutions to enter into an
agreement with the Treasury Board to retain all or part of the
fees they collect and apply them to improving the access
program.

That section 12 of the Act be modernized to permit access and
charging mechanisms for information in other than traditional
formats (including alternative formats for the handicapped)
and also be amended to read "access to information in
records’.
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Note: Thisconsolidation isincluded for referenceuseonly. It hasno official sanction, should not berelied upon to
resolve legal questions, and isnot necessarily current.

The Accessto Information Act with Recommendations -- Appendix A

ACCESSTO INFORMATION ACT
CHAPTER A-1
An Act to extend the present laws of Canadathat provide access to information under the

control of the Government of Canada

SHORT TITLE

Short title
1. ThisAct may be cited as the Access to Information Act.

L egidative History
1980-81-=82-83, c. 111, Sch. | "1".

Recommended Change: That thetitle of the Act be renamed either the Freedom of
Information Act or the Nationa Information Act.

PURPOSE OF ACT

Purpose

2.(1) Thepurpose of this Act is to extend the present laws of Canadato provide aright of
access to information in records under the control of a government ingtitution in accordance with
the principles that government information should be available to the public, that necessary
exceptionsto the right of access should be limited and specific and that decisions on the
disclosure of government information should be reviewed independently of government.

Complementary procedures

2 This Act isintended to complement and not replace existing procedures for access to
government information and is not intended to limit in any way access to the type of government
information that is normaly available to the genera public.

Recommended Change: That the purpose statement in sub-section 2(1) of the Act be
amended to include the idea that unimpeded flow of information between the gover nment
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and the public is essential to open, accountable government and that gover nment
information is a valuable national resource which provides the public with knowledge of
government, society, and the economy as a means to effectively manage the

gover nment's oper ations and helps maintain the healthy performance of the economy;
and isitself, under appropriate circumstances, a commodity in the marketplace.

L egidative History
1980-81-82-83, c. 111, Sch. 1 "2".

Recommended Change: That the Act be amended to include a statement of scope at its
beginning on the British Columbia model which clearly sets out what is and what is not
subject to the legidlation.

INTERPRETATION
Definitions
3. InthisAct,

"dternative format”, with repect to a record, means aformat that alows a person with a
sensory disability to read or listen to that record;

" Court"

"Court" means the Federal Court--Trid Divison;

"designated Minister”
"desgnated Minigter", in rdaion to any provison of this Act, means such member of the

Queen's Privy Council for Canada as is desgnated by the Governor in Council asthe Minister
for the purposes of that provison;

"foreign state"

"foreign gae' means any State other than Canada;

" government institution”

"government inditution” means any department or ministry of date of the Government of
Canadaligted in Schedule | or any body or office listed in Schedule;

" h%.d"

"head", in respect of a government inditution, means
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(a) in the case of adepartment or ministry of state, the member of the Queen's Privy
Council for Canada presiding over that inditution, or

(b) in any other case, the person designated by order in council pursuant to this
paragraph and for the purposes of this Act to be the head of that indtitution;

" Information Commissioner™

"Information Commissioner” means the Commissoner gppointed under section 54,

"record"

"record" includes any correspondence, memorandum, book, plan, map, drawing, diagram,
pictorid or graphic work, photograph, film, microform, sound recording, videotape, machine
readable record, and any other documentary materid, regardiess of physica form or
characterigtics, and any copy thereof;

"sensory disability"

"sensory disability” means adisability that rdatesto Sght or hearing;

“third party"

"third party”, in respect of arequest for accessto arecord under this Act, means any person,
group of persons or organization other than the person that made the request or a government
inditution.

L egidative History
1980-81-82-83, c. 111, Sch. | "3"; 1992, c. 21, s. 1.

ACCESSTO GOVERNMENT RECORDS

Right of Access

Right to accessto records

4.(1) Subject tothis Act, but notwithstanding any other Act of Parliament, every person who
is

(a) aCanadian citizen, or
(b) apermanent resident within the meaning of the Immigration Act,

has aright to and shal, on request, be given access to any record under the control of a
government inditution.
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Extension of right by order

2 The Governor in Council may, by order, extend the right to be given access to records
under subsection (1) to include persons not referred to in that subsection and may set such
conditions as the Governor in Council deems appropriate.

Recor ds produced from machine readablerecords

3 For the purposes of this Act, any record requested under this Act that does not exist
but can, subject to such limitations as may be prescribed by regulation, be produced from a
machine readable record under the control of a government ingtitution using computer hardware
and software and technica expertise normally used by the government indtitution shal be
deemed to be arecord under the control of the government ingtitution.

L egidative History
1980-81-82-83, c. 111, Sch. | "4"; 1992, c. 1, s. 144 (Sch. VII, item 1(F)).

Recommended Change: Amend the definition of record to read "information about
Government Institutions".

I nformation about Government | nstitutions

Publication on government institutions

5.(1) Thedesignated Minister shall cause to be published, on a periodic basis not less
frequently than once each year, a publication containing

(a) adescription of the organization and responghbilities of each government indtitution,
including details on the programs and functions of each divison or branch of each government
inditution;

(b) adescription of al classes of records under the control of each government
inditution in sufficient detail to facilitate the exercise of the right of access under this Act;

(c) adescription of dl manuas used by employees of each government inditution in
adminigtering or carrying out any of the programs or activities of the government inditution; and

(d) thetitle and address of the gppropriate officer for each government indtitution to
whom requests for access to records under this Act should be sent.

Bulletin

2 The designated Minister shdl cause to be published, at least twice each year, abulletin
to bring the materia contained in the publication published under subsection (1) up to date and
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to provide to the public other useful information relating to the operation of this Act.

Descriptionsin publication and bulletins

3 Any description that is required to be included in the publication or bulletins published
under subsection (1) or (2) may be formulated in such amanner that the description does not
itsdlf condtitute information on the basis of which the head of a government indtitution would be
authorized to refuse to disclose a part of arecord requested under this Act.

Publication and bulletin to be made available
4 The designated Minister shall cause the publication referred to in subsection (1) and the
bulletin referred to in subsection (2) to be made available throughout Canada in conformity with
the principle that every person is entitled to reasonable access thereto.

L egidative History
1980-81-82-83, c. 111, Sch. | "5".

Recommended Change: That a new section be added to the Act entitled " Gover nment
Information - General Management, Access and Dissemination” which contains
provisions emphasizing the protection of the public's right to information as an objective
for the management of government information, affirming the obligation of government
institutions to provide for public accessto records and to actively disseminate some types
of information; requiring government institutions to employ electronic information
dissemination mechanisms where thisis appropriate, practical, and cost-effective and the
product is easily accessible and useful to the public; and establishing criteria for
"Avoiding Improper Restrictions on Information Dissemination”.

Recommended Change: That section 5 be amended to require government institutions to
organize and index their information holdings and compile and maintain in a current
state an electronic inventory of these for effective decisionmaking and to support both
active dissemination of useful information to appropriate publics and general
accessihility to non-exempted documentation. All references to accessing manuals
currently in section 71 should be wrapped up into this requirement.

Recommended Change: That section 5 be further amended to require an automated
locator and inventory system maintained by the designated Minister and require that it be
built on similar automated inventories (as described above) maintained in government
institutions. Thislocator should be the engine of the Canada I nformation Network.

Recommended Change: Add a new section to the Act which sets out the criteria for the
taxonomy of databases and require government institutions to identify all databasesin
accordance with the taxonomy.

Recommended Change: Add a section to the Act which would place an obligation on
government institutions to make accessible in open digital systems that majority of
information that is not exempt and assure that any databases falling into categories one
and two of the taxonomy are actively disseminated and are made available through
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public systems mandated by Act or consequent regulation. Institutions should be required
to maintain an open database of information already released under the Accessto
Information Act.

Recommended Change: Add a section to the Act which would set out the criteria to be
considered by a government institution, including public interest and pricing or royalties
guidance, when contemplating licensing a database to a private sector information
provider and clearly mandate public-private sector partnerships.

Recommended Change: Provide a legidative direction that federal public reference tools
be joined with provincial directories and should include any electronic versions of major
documents released under the Act.

Requests for Access

Request for accessto record

6. A request for accessto arecord under this Act shal be made in writing to the government
indtitution that has control of the record and shal provide sufficient detail to enable an
experienced employee of the indtitution with a reasonable effort to identify the record.

L egidative History
1980-81-82-83, c. 111, Sch. 1"6".

Recommended Change: Section 6 of the Act should be amended to refer to "information
inrecords' to bring it in line with similar amendments elsewhere.

Notice wher e accessrequested

/. Where accessto arecord is requested under this Act, the head of the government ingtitution
to which the request is made shall, subject to sections 8, 9 and 11, within thirty days after the
request is received,

(a) give written notice to the person who made the request as to whether or not access
to the record or a part thereof will be given; and

(b) if accessisto be given, give the person who made the request access to the record
or part thereof.

L egidative History
1980-81-82-83, c. 111, Sch. | "7,

Recommended Change: That a new provision be added to the Act which imposes on the
head of a government institution the "duty to assist applicants’.

Transfer of request
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8.(1) Where agovernment indtitution receives a request for access to arecord under this Act
and the head of the indtitution considers that another government ingtitution has a greater interest
in the record, the head of the ingtitution may, subject to such conditions as may be prescribed
by regulation, within fifteen days after the request is received, transfer the request and, if
necessary, the record to the other government indtitution, in which case the head of the
indtitution transferring the request shal give written notice of the trandfer to the person who
made the request.

Deeming provision
2 For the purposes of section 7, where arequest is transferred under subsection (1), the
request shdl be deemed to have been made to the government ingditution to which it was
transferred on the day the government ingtitution to which the request was originaly made
received it.

Meaning of greater interest

3 For the purpose of subsection (1), agovernment indtitution has a grester interest in a
record if

(a) the record was origindly produced in or for the ingtitution; or

(b) in the case of arecord not origindly produced in or for a government ingtitution, the
indtitution was the first government ingtitution to receive the record or a copy thereof.

L egidative History
1980-81-82-83, c. 111, Sch. | "8".

Recommended Change: Section 8 of the Act should be amended to provide that where a
request is not transferred by the recipient institution to the institution of greater interest
in what is sought, the recipient institution must give the institution of greater interest
notice of itsintention to disclose unless; (i) the recipient institution has already consulted
the ingtitution of greater interest on the particular request; or, (ii) thereis an agreement
between the two institutions waiving such notice.

Extension of timelimits

9.(1) Thehead of agovernment ingtitution may extend the time limit set out in section 7 or
subsection 8(1) in respect of arequest under this Act for a reasonable period of time, having
regard to the circumstances, if

(a) the request isfor alarge number of records or necessitates a search through alarge
number of records and meeting the origind time limit would unreasonably interfere with the
operations of the government inditution,

(b) consultations are necessary to comply with the request that cannot reasonably be
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completed within the origind time limit, or
(c) notice of the request is given pursuant to subsection 27(1)

by giving notice of the extension and, in the circumstances set out in paragraph (a) or (b), the
length of the extension, to the person who made the request within thirty days after the request is
received, which notice shdl contain a statement that the person has aright to make a complaint
to the Information Commissioner about the extension.

Notice of extension to | nformation Commissioner
(20  Wherethe head of a government ingtitution extends a time limit under subsection (1) for

more than thirty days, the head of the inditution shdl give natice of the extension to the
Information Commissioner at the same time as natice is given under subsection (1).

L egidative History
1980-81-82-83, c. 111, Sch. |1 "9".

Recommended Change: That section 9 of the Act be amended to restrict the delegation
of granting time extensions to a senior official, perhaps Assistant Deputy Minister level,
with the hopes of increasing the accountability for performance by institutions.

Whereaccessisrefused

10.(1) Where the head of a government ingtitution refuses to give access to a record requested
under this Act or a part thereof, the head of the indtitution shal state in the notice given under

paragraph 7(a)

(a) that the record does not exist, or

(b) the specific provision of this Act on which the refusal was based or, where the head
of the indtitution does not indicate whether arecord exigts, the provision on which arefusa
could reasonably be expected to be based if the record existed,
and shall gate in the notice that the person who made the request has aright to make a
complaint to the Information Commissioner about the refusdl.

Existence of arecord not required to be disclosed

2 The head of a government ingtitution may but is not required to indicate under
subsection (1) whether arecord exigts.

Deemed refusal to give access

3 Where the head of a government indtitution fails to give access to a record requested
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Fees

under this Act or a part thereof within the time limits set out in this Act, the head of the ingtitution
shdl, for the purposes of this Act, be deemed to have refused to give access.

L egidative History
1980-81-82-83, c. 111, Sch. | "10".

Recommended Change: Amend section 10 so that the power to neither confirm or deny
the existence of a record isrestricted to records relating to law enforcement and security
and intelligence and an admonition made that the provision is to be used only when
strictly necessary.

Recommended Change: Section 10 of the Act should be amended to ensure that the
reason for severing specific information in a record is made clear to a requester.

11.(1) Subject to this section, a person who makes a request for access to a record under this
Act may be required to pay

(a) at the time the request is made, such gpplication fee, not exceeding twenty-five
dollars, as may be prescribed by regulation;

(b) before any copies are made, such fee as may be prescribed by regulation reflecting
the cost of reproduction calculated in the manner prescribed by regulation; and

(c) before the record is converted into an aternative format or any copies are made in
that format, such fee as may be prescribed by regulation reflecting the cost of the medium in
which the dternative format is produced.

Additional payment

2 The head of a government ingtitution to which arequest for accessto arecord is made
under this Act may require, in addition to the fee payable under paragraph (1)(a), payment of an
amount, cdculated in the manner prescribed by regulation, for every hour in excess of five hours
that is reasonably required to search for the record or prepare any part of it for disclosure, and
may require that the payment be made before access to the record is given.

Wherearecord isproduced from a machinereadablerecord

Deposit

3 Where arecord requested under this Act is produced as aresult of the request from a
machine readable record under the control of a government ingtitution, the head of the ingtitution
may require payment of an amount caculated in the manner prescribed by regulation.

4 Where the head of a government ingtitution requires payment of an amount under
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Notice

Waiver

subsection (2) or (3) in respect of arequest for arecord, the head of the ingtitution may require
that a reasonable proportion of that amount be paid as a deposit before the search or
production of the record is undertaken or the part of the record is prepared for disclosure.

) Where the head of a government ingtitution requires a person to pay an amount under
this section, the head of the inditution shdl

(a) give written natice to the person of the amount required; and

(b) state in the notice that the person has aright to make a complaint to the Information
Commissioner about the amount required.

(6) The head of a government ingtitution to which arequest for accessto arecord is made
under this Act may waive the requirement to pay afee or other amount or a part thereof under
this section or may refund afee or other amount or a part thereof paid under this section..

L egidative History
1980-81-82-83, c. 111, Sch. | "11"; 1992, c. 21, s. 2.

Recommended Change: Amend section 11and consequent regulatory power to provide a
sensible modern way of charging for electronic information, which form part of an access
request.

Recommended Change: That the strategy in regard to an application fee should be to
have it rescinded but if thisis not possible then an application fee should buy the current
five hours of free service for non-commercial requests. A reasonable compromise might
be a $15.00 application fee, which buys the five free hours and fifty pages of
photocopying or some other appropriate amount of other copies.

Recommended Change: That section 11 be amended to include criteria for deciding
when a request is commercial in nature and provision made for procedures for dealing
with such requests, including alternative processing, special fee structures more reflective
of actual costs; an estimate of costs; payment of a deposit and regulatory power to set
detailed rates and procedures.

Recommended Change: That fee waiver criteria be incorporated in this provision of the
Act.

Recommended Change: That the Information Commissioner be given the power to make
binding ordersin regard to fee waiver decisions.

Recommended Change: That the Act be amended to permit institutions to enter into an
agreement with the Treasury Board to retain all or part of the fees they collect and apply
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them to improving the access program.

Access

Accessto record

12.(1) A person who is given access to arecord or a part thereof under this Act shall, subject
to the regulations, be given an opportunity to examine the record or part thereof or be given a
copy thereof.

L anguage of access

2 Where access to arecord or a part thereof isto be given under this Act and the person
to whom access is to be given requests that access be given in aparticular officid language, a
copy of the record or part thereof shal be given to the person in that language

(a) forthwith, if the record or part thereof aready exists under the control of a
government ingtitution in that language; or

(b) within areasonable period of time, if the head of the government ingtitution that has
control of the record consdersit to be in the public interest to cause atrandation to be
prepared.

Accesstorecord in alternative format

3 Where access to arecord or a part thereof is to be given under this Act and the person
to whom access is to be given has a sensory disability and requests that access be givenin an
dternative format, a copy of the record or part thereof shall be given to the personin an
dternative format

(a) forthwith, if the record or part thereof aready exists under the control of a
government indtitution in an dternative format that is acceptable to that person; or

(b) within areasonable period of time, if the head of the government indtitution that has
control of the record considers the giving of accessin an dternative format to be necessary to
enable the person to exercise the person's right of access under this Act and considers it
reasonable to cause that record or part thereof to be converted.

L egidative History
1980-81-82-83, c. 111, Sch. 1"12"; R.S,, 1985, c. A-1, s. 12; R.S,, 1985, c. 31 (4th Supp.),
s. 100(E); 1992, c.21, s. 3.

Recommended Change: That section 12 of the Act be modernized to permit access and
charging mechanisms for information in other than traditional formats (including
alternative formats for the handicapped) and also be amended to read "access to
information in records".
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EXEMPTIONS

Responsibilities of Government

Recommended Change: That all exemptions under the Access to Information Act with
the exception of section 19, paragraph 20(1)(a), and any new provision dealing with
Cabinet Confidences, be discretionary in nature and injury-based.

Recommended Change: That the degree of injury in exemptions not be altered in any
reform process.

Recommended Change: Provide a principle statement that indicates that the public
interest is paramount where records reveal a grave environmental, health or safety
hazard to the public on the model of the Ontario legidation.

Recommended Change: Again following the Ontario model, provide a specific public
interest override for section 21 (advice), section 13 (information in confidence from other
governments), section 14 (federal-provincial affairs), section 17 (safety of individuals),
section 18 (economic interests of government), section 22 (tests and audits), section 23
(solicitor-client privilege), and section 24 (statutory prohibitions). The public interest
should be in protection of public health, public safety, the environment, law enforcement,
the administration of justice and national defence and security.

Recommended Change: Add a general provision at the beginning of the exemptions part
of the Act which obliges heads of institutions to use their discretion in favour of access
and openness as opposed to refusal.

Recommended Change: That the Act be amended to establish a separate regime for
public opinion research which would require government institutionsto list all such
research within two months (60 days) of a project being undertaken and to release the
results when requested informally to do so. Within the two month period, requests could
be refused much in the same way as section 26, preparing a publication, currently
operates.

Recommended Change: That the Information Commissioner advocate and support a
public repository for the results of public opinion research, preferably at a Canadian
university.

I nfor mation obtained in confidence

13.(1) Subject to subsection (2), the head of agovernment ingtitution shall refuse to disclose
any record requested under this Act that contains information that was obtained in confidence
from

(a) the government of aforeign Sate or an inditution thereof;
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(b) an internationd organization of states or an ingtitution thereof;
(c) the government of a province or an ingitution thereof; or

(d) amunicipa or regiona government established by or pursuant to an Act of the
legidaure of aprovince or an inditution of such agovernmern.

Wher e disclosure authorized
2 The head of a government ingtitution may disclose any record requested under this Act
that contains information described in subsection (1) if the government, organization or ingtitution
from which the information was obtained
(a) consentsto the disclosure; or
(b) makes the information public.

L egidative History
1980-81-82-83, c. 111, Sch. | "13".

Recommended Change: Section 13 of the Act should be amended to include the
institutions or governments of components of foreign states and self-governing native
bands.

Recommended Change: The Information Commissioner should either request the
government to undertake a study or mandate one himself to study the feasibility of
making section 13(a) discretionary, injury based exemption in relation to the confidences
of international organizations and foreign states.

Recommended Change: Section 13 of the Act should be amended to make it a
discretionary, injury-based exemption for provinces, municipalities, self-governing native
bands and any other government entities in Canada.

Recommended Change: Section 13 of the Act should be incorporated into the public
interest override.

Recommended Change: Section 13 of the Act should be amended to have the confidence
end 15 years after the date on the record, except for those records relating to law
enforcement, and security and intelligence.

Federal-provincial affairs

14. The head of agovernment ingtitution may refuse to disclose any record requested under
this Act that contains information the disclosure of which could reasonably be expected to be
injurious to the conduct by the Government of Canada of federa-provincid affairs, including,
without regtricting the generdity of the foregoing, any such information
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(a) on federa-provincid consultations or deliberations; or
(b) on strategy or tactics adopted or to be adopted by the Government of Canada
relaing to the conduct of federd-provincid affairs.

L egidative History
1980-81-82-83, c. 111, Sch. | "14".

Recommended Change: Section 14 of the Act should be amended to replace the word
"affairs' with "negotiations”.

Recommended Change: Section 14 of the Act should be incorporated into the public
interest override provision.

International affairsand defence

15.(1) The head of agovernment ingtitution may refuse to disclose any record requested under
this Act that contains informetion the disclosure of which could reasonably be expected to be
injurious to the conduct of internationd affairs, the defence of Canada or any state dlied or
associated with Canada or the detection, prevention or suppression of subversive or hostile
activities, including, without restricting the generdity of the foregoing, any such information

(a) rlating to military tactics or Strategy, or relating to military exercises or operaions
undertaken in preparation for hostilities or in connection with the detection, prevention or
suppression of subversive or hodtile activities;

(b) rlating to the quantity, characteristics, cgpabilities or deployment of weapons or
other defence equipment or of anything being designed, developed, produced or considered for
use as weapons or other defence equipment;

(c) relating to the characteritics, capabilities, performance, potentia, deployment,
functions or role of any defence establishment, of any military force, unit or personnel or of any
organization or person responsible for the detection, prevention or suppression of subversive or
hodtile activities,

(d) obtained or prepared for the purpose of intelligence relating to

(i) the defence of Canada or any State alied or associated with
Canada, or

(ii) the detection, prevention or suppression of subversve or hodtile
activities

(e) obtained or prepared for the purpose of intelligence respecting foreign states,
international organizations of dates or citizens of foreign states used by the Government of
Canadain the process of ddliberation and consultation or in the conduct of internationd affairs;
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(f) on methods of, and scientific or technica equipment for, collecting, assessing or
handling information referred to in paragraph (d) or (€) or on sources of such information;

(g) on the positions adopted or to be adopted by the Government of Canada,
governments of foreign states or internationa organizations of sates for the purpose of present
or future internationd negotiations,

(h) that congtitutes diplomeatic correspondence exchanged with foreign states or
international organizations of states or officid correspondence exchanged with Canadian
diplomatic missons or consular posts abroad; or

(i) relaing to the communications or cryptographic systems of Canada or foreign states

used
(i) for the conduct of internationd affairs,
(ii) for the defence of Canada or any state dlied or associated with
Canada, or
(iii) in relation to the detection, prevention or suppression of
subversive or hogtile activities.
Definitions

2 In this section,

" defence of Canada or any state allied or associated with Canada”

"defence of Canada or any dtate dlied or associated with Canada’ includes the efforts of
Canada and of foreign states toward the detection, prevention or suppression of activities of any
foreign state directed toward actua or potentid attack or other acts of aggresson against
Canada or any dtate allied or associated with Canada;

"subversiveor hostile activities'
"subversve or hodtile activities' means
(a) espionage against Canada or any state dlied or associated with Canada,
(b) sabotage,

(c) activities directed toward the commission of terrorist acts, including hijacking, in or
againg Canada or foreign dtates,

(d) ectivities directed toward accomplishing government change within Canada or
foreign states by the use of or the encouragement of the use of force, violence or any crimina
means,
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(e) activities directed toward gathering information used for intelligence purposes that
relates to Canada or any State alied or associated with Canada, and

(f) activities directed toward threatening the safety of Canadians, employees of the
Government of Canada or property of the Government of Canada outside Canada.

L egidative History
1980-81-82-83, c. 111, Sch. | "15".

Recommended Change: That section 15 be amended to clarify that the classes of
information listed are merely illustrations of possible injuries; the overriding issue should
remain whether thereisan injury to an identified state interest which is analogous to
those sorts of state interest listed in the exemption.

L aw enforcement and investigations

16.(2) The head of a government indtitution may refuse to disclose any record requested under
this Act that contains

(a) information obtained or prepared by any government ingtitution, or part of any
government indtitution, that is an investigative body specified in the regulations in the course of
lawful investigations pertaining to
(i) the detection, prevention or suppression of crime,
(ii) the enforcement of any law of Canada or a province, or
(ii) activities suspected of condtituting thregts to the security of
Canada within the meaning of the Canadian Security Intelligence
Service Act,

if the record came into existence less than twenty years prior to the request;

(b) information relating to investigetive techniques or plans for specific lawful
invedigations,

(c) information the disclosure of which could reasonably be expected to be injurious to
the enforcement of any law of Canada or a province or the conduct of lawful investigations,
indluding, without regtricting the generdity of the foregoing, any such information

(i) relaing to the existence or nature of a particular investigation,

(ii) that would reved the identity of a confidentid source of
information, or

(i) that was obtained or prepared in the course of an investigation;
or
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(d) information the disclosure of which could reasonably be expected to be injurious to
the security of pend indtitutions.
Security
2 The head of a government indtitution may refuse to disclose any record requested under
this Act that contains information that could reasonably be expected to facilitate the commission
of an offence, including, without redtricting the generdity of the foregoing, any such information
(@) on crimind methods or techniques,
(b) that istechnical information relating to weapons or potential wespons, or

(c) on the vulnerability of particular buildings or other structures or systems, including
computer or communication systems, or methods employed to protect such buildings or other
structures or systems.

Palicing servicesfor provinces or municipalities
3 The head of agovernment ingtitution shal refuse to disclose any record requested under
this Act that contains information that was obtained or prepared by the Roya Canadian
Mounted Police while performing policing services for a province or municipaity pursuant to an
arrangement made under section 20 of the Royal Canadian Mounted Police Act, where the
Government of Canada has, on the request of the province or municipaity agreed not to
disclose such informetion.

Definition of " investigation”

4 For the purposes of paragraphs (1)(b) and (c), "investigation” means an investigation
that

(a) pertainsto the adminidration or enforcement of an Act of Parliament;
(b) isauthorized by or pursuant to an Act of Parliament; or
(c) iswithin adass of invetigations specified in the regulaions.

L egidative History
1980-81-82-83, c. 111, Sch. | "16"; 1984, c. 21, s. 70.

Recommended Change: Amend section 16 to introduce an injury test into paragraphs
16(1)(a) and (b).

Safety of individuals
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17. The head of agovernment ingtitution may refuse to disclose any record requested under
this Act that contains information the disclosure of which could reasonably be expected to
threaten the safety of individuals.

L egidative History
1980-81-82-83, c. 111, Sch. | "17".

Recommended Change: That section 17 be amended to incor porate the words " mental
or physical health" into the threat to an individual's safety.

Recommended Change: That section 17 be subject to a public interest override.

Economic inter ests of Canada

18. The head of agovernment indtitution may refuse to disclose any record requested under
this Act that contains

(a) trade secrets or financid, commercid, scientific or technica information that belongs
to the Government of Canada or a government ingitution and has subgtantid vaue or is
reasonably likely to have subgtantia value;

(b) information the disclosure of which could reasonably be expected to preudice the
competitive position of a government inditution;

(c) scientific or technica information obtained through research by an officer or
employee of agovernment ingtitution, the disclosure of which could reasonably be expected to
deprive the officer or employee of priority of publication; or

(d) information the disclosure of which could reasonably be expected to be materidly
injurious to the financia interests of the Government of Canada or the ability of the Government
of Canada to manage the economy of Canada or could reasonably be expected to result in an

undue benefit to any person, including, without restricting the generdity of the foregoing, any
such information relating to

(i) the currency, coinage or legd tender of Canada,

(i) acontemplated change in the rate of bank interest or in
government borrowing,

(iii) acontemplated changein tariff rates, taxes, duties or any other
revenue source,

(iv) acontemplated change in the conditions of operation of financid indtitutions,
(v) acontemplated sde or purchase of securities or of foreign or Canadian currency, or

(vi) acontemplated sde or acquisition of land or property.
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L egidative History
1980-81-82-83, c. 111, Sch. | "4"; 1992, c. 1, s. 144 (Sch. VI, item 1(F)).

Recommended Change: Section 18 should be amended so that it could not be used to
withhold the results of product or environmental testing done by the government on its
own activities,

Recommended Change: Paragraph 18(a) should be amended to narrow the term
"substantial value", relating to government trade secrets and financial, commercial,
scientific and technical information, to "substantial monetary value".

Recommended Change: Section 18 of the Act should adjusted to protect the
"confidential business' information of Special Operating Agencies.

Recommended Change: That section 18 be subject to a public interest override
provision.

Personal Information

Per sonal information

19.(1) Subject to subsection (2), the head of a government indtitution shall refuse to disclose
any record requested under this Act that contains persona information as defined in section 3 of
the Privacy Act.

Wheredisclosur e authorized

2 The head of a government ingtitution may disclose any record requested under this Act
that contains persond information if

(a) theindividua to whom it relates consents to the disclosure;
(b) the information is publicly avalable; or
(c) the disclosureis in accordance with section 8 of the Privacy Act.

L egidative History
1980-81-82-83, c. 111, Sch. | "19".

Recommended Change: The Information Commissioner should only advocate an
unwarranted invasion of privacy test for the release of personal information as has been
adopted in the Ontario and B.C. legidlation if he believesit essential that more personal
information needs to be released as a result of ATl requests.

Recommended Change: Leave the public interest disclosure mechanism for personal
information within the purview of the Privacy Act.
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Third Party Information

Third party information

20.(1) Subject to this section, the head of a government ingtitution shall refuse to disclose any
record requested under this Act that contains

(@) trade secrets of athird party;

(b) financid, commercid, scientific or technica information thet is confidentia
information supplied to a government inditution by athird party and is trested consgtently ina
confidentid manner by the third party;

(c) information the disclosure of which could reasonably be expected to result in
materid financid loss or gain to, or could reasonably be expected to prejudice the competitive
postion of, athird party; or

(d) information the disclosure of which could reasonably be expected to interfere with
contractua or other negotiations of athird party.

Product or environmental testing

2 The head of a government ingtitution shall not, pursuant to subsection (1), refuse to
disclose apart of arecord if that part contains the results of product or environmenta testing
carried out by or on behdf of a government ingtitution unless the testing was done as a service
to aperson, agroup of persons or an organization other than a government indtitution and for a
fee.

Methods used in testing

3 Where the head of a government ingtitution discloses arecord requested under this Act,
or apart thereof, that contains the results of product or environmenta testing, the head of the
ingtitution shdl at the same time as the record or part thereof is disclosed provide the person
who requested the record with awritten explanation of the methods used in conducting the
tests.

Preliminary testing

4 For the purposes of this section, the results of product or environmental testing do not
include the results of preliminary testing conducted for the purpose of developing methods of
tegting.

Disclosureif a supplier consents
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(5) The head of a government indtitution may disclose any record that contains information
described in subsection (1) with the consent of the third party to whom the information relates.

Disclosureauthorized if in public interest

(6) The head of a government ingtitution may disclose any record requested under this Act,
or any part thereof, that contains information described in paragraph (1)(b), (c) or (d) if that
disclosure would be in the public interest asit relates to public hedth, public safety or protection
of the environment and, if the public interest in disclosure dearly outweighs in importance any
financid loss or gain to, prejudice to the competitive position of or interference with contractua
or other negotiations of athird party.

L egidative History
1980-81-82-83, c. 111, Sch. | "4"; 1992, c. 1, s. 144 (Sch. VII, item 1(F)).

Recommended Change: That the term "trade secret” should be defined in the Access to
Information Act.

Recommended Change: That the above definition be subjected to legal scrutiny before
inclusion in the Act to ensure that it meets the requirements of the strict law in this area.

Recommended Change: Extend the public interest override in subsection 20(6) of the Act
to cover paragraph 20(1)(a), trade secrets.

Recommended Change: That section 20 be amended to allow substitutional service of
notification (e.g., by public notice or advertisement) where thisis effective, practical and
less costly.

Recommended Change: That section 20 be amended to clarify that third parties bear the
onus of proof before the Federal Court when they challenge decisions to disclose records
that may contain confidential business information.

Recommended Change: That section 20 be amended to permit protection of information
(1) supplied by Indian bands, band associations and tribal councils recognized by the
Department of Indian Affairs, and, (ii) about Indian band trust accounts which are held
by government institutions, but not supplied by the band.

Operations of Government

Advice, etc.

21.(1) The head of agovernment indtitution may refuse to disclose any record requested under
this Act that contains

(a) advice or recommendations developed by or for a government ingtitution or a
minigter of the Crown,
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(b) an account of consultations or deliberations involving officers or employees of a
government indtitution, aminister of the Crown or the gaff of aminigter of the Crown,

(c) positions or plans devel oped for the purpose of negotiations carried on or to be
carried on by or on behaf of the Government of Canada and considerations relaing thereto, or

(d) plans rdating to the management of personnd or the administration of a government
indtitution that have not yet been put into operation,

if the record came into existence less than twenty years prior to the request.

Exercise of adiscretionary power or an adjudicative function
2 Subsection (1) does not apply in respect of arecord that contains

(a) an account of, or a statement of reasons for, adecision that is made in the exercise
of adiscretionary power or an adjudiceative function and that affects the rights of a person; or

(b) areport prepared by a consultant or an adviser who was not, at the time the report
was prepared, an officer or employee of agovernment ingtitution or amember of the gaff of a
minister of the Crown.

L egidative History
1980-81-82-83, c. 111, Sch. | "21".

Recommended Change: That section 21 be amended to encompass an injury test.

Recommended Change: That section 21 be clarified as to the type of sensitive decision-
making information it covers and include a listing of those type of documentsiit
specifically does not cover.

Recommended Change: That section 21Act be amended to reduce the current time limit
on the exemption from 20 to 10 years.

Recommended Change: That section 21 be amended in order to restrict its application to
advice and recommendations exchanged among public servants, ministerial staff and
Ministers.

Recommended Change: That section 21be amended to add a definition of advice,
per haps the balanced definition currently in the Treasury Board policy manual.

Recommended Change: Section 21 be incorporated in the public interest override
provision.

Recommended Change: That paragraph 21(1)(d) be amended to exclude rejected plans
from the coverage of the exemption.
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Testing procedures, testsand audits

22. The head of agovernment ingtitution may refuse to disclose any record requested under
this Act that contains information relating to testing or auditing procedures or techniques or
details of specific tests to be given or audits to be conducted if the disclosure would prejudice
the use or results of particular tests or audits.

L egidative History
1980-81-82-83, c. 111, Sch. | "22".

Recommended Change: That section 22 be incorporated in the specific public interest
override provision.

Salicitor -client privilege

23. The head of agovernment ingtitution may refuse to disclose any record reguested under
this Act that contains information that is subject to solicitor-client privilege.

L egidative History
1980-81-82-83, c. 111, Sch. | "23".

Recommended Change: That amendment be considered for section 23 that either
clarifies that the exemption will only be used in cases where litigation or negotiations are
underway or are reasonably foreseeable, or alternatively, permits the waiving of
solicitor-client privilege for a portion of the requested records, without prejudicing the
claimfor the other portion.

Recommended Change: That amendment be considered for section 23 that either
clarifies that the exemption will only be used in cases where litigation or negotiations are
underway or are reasonably foreseeable, or alternatively, permits the waiving of
solicitor-client privilege for a portion of the requested records, without prejudicing the
claimfor the other portion.

Statutory Prohibitions

Statutory prohibitionsagainst disclosure

24.(1) The head of agovernment indtitution shall refuse to disclose any record requested under
this Act that contains information the disclosure of which is restricted by or pursuant to any
provison set out in Schedule 1.

Review of statutory prohibitions by Parliamentary committee

2 Such committee as may be designated or established under section 75 shdl review
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every provision set out in Schedule Il and shdl, not later than Jduly 1, 1986 or, if Parliament is
not then sitting, on any of the firgt fifteen days next thereafter that Parliament is Sitting, cause a
report to be laid before Parliament on whether and to what extent the provisions are necessary.

L egidative History
1980-81-82-83, c. 111, Sch. | "24".

Recommended Change: That the review of statutes under section 24 undertaken by the
Sanding Committee be immediately reviewed by the Department of Justice and a public
report issued as to which statutes are being summarilarly removed fromthe list and
suggestions made as to how section 24 will be reformed to prevent it becoming a
loophole around the Access to Information Act. The Commissioner should suggest to the
Minister of Justice that thisisa small but very tangible step toward open and
accountable government.

Recommended Change: Section 24 should be made subject to the specific public interest
override provision.

Sever ability

25. Notwithgtanding any other provision of this Act, where arequest is made to a government
ingtitution for access to arecord that the head of the ingtitution is authorized to refuse to disclose
under this Act by reason of information or other materid contained in the record, the head of the
ingtitution shdl disclose any part of the record that does not contain, and can reasonably be
severed from any part that contains, any such information or materid.

L egidative History
1980-81-82-83, c. 111, Sch. | "25".

Recommended Change: That section 25 be clarified to reinforce the principle that
severance applies not only to records, a part of which could be protected by a
discretionary exemption, but also to records where part is protected by a mandatory
exemption.

Recommended Change: That section 25 be amended to indicate that accessisto
"information” and not to "records".

Refusal of Access

Refusal of access wher einformation to be published

26. The head of agovernment ingtitution may refuse to disclose any record requested under
this Act or any part thereof if the head of the indtitution believes on reasonable grounds that the
materid in the record or part thereof will be published by a government inditution, agent of the
Government of Canada or minister of the Crown within ninety days after the request is made or
within such further period of time as may be necessary for printing or trandating the materid for
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the purpose of printing it.

L egidative History
1980-81-82-83, c. 111, Sch. 1"4"; 1992, c. 1, s. 144 (Sch. VI, item 1(F)).

Recommended Change: That section 2be amended to reduce the time involved in
printing a document from 90 days to 60 days. Thisis ample time given modern printing
methods and would further reduce time delays.

Recommended Change -- Possible New Exemption: That the Act be amended to include
an exemption dealing with information the disclosure of which could be harmful to the
conservation of endangered species or heritage sites.

THIRD PARTY INTERVENTION

Noticeto third parties

27.(1) Where the head of a government ingtitution intends to disclose any record requested
under this Act, or any part thereof, that contains or that the head of the ingtitution has reason to
believe might contain

(a) trade secrets of athird party,
(b) information described in paragraph 20(1)(b) that was supplied by athird party, or

(c) information the disclosure of which the head of the ingtitution could reasonably
foresee might effect aresult described in paragraph 20(1)(c) or (d) in respect of athird party,

the head of the ingtitution shall, subject to subsection (2), if the third party can reasonably be
located, within thirty days after the request is received, give written notice to the third party of
the request and of the fact that the head of the ingtitution intends to disclose the record or part
thereof.

Waiver of notice

2 Any third party to whom anotice is required to be given under subsection (1) in respect
of an intended disclosure may waive the requirement, and where the third party has consented
to the disclosure the third party shal be deemed to have waived the requirement.

Contentsof notice
3 A natice given under subsection (1) shdl include

(a) agtatement that the head of the government ingtitution giving the notice intends to
release arecord or apart thereof that might contain materid or information described in
subsection (1);
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(b) adescription of the contents of the record or part thereof that, as the case may be,
belong to, were supplied by or relate to the third party to whom the notice is given; and

(c) agtatement that the third party may, within twenty days after the notice is given,
make representations to the head of the government ingtitution that has control of the record as
to why the record or part thereof should not be disclosed.

Extension of timelimit

4 The head of a government ingtitution may extend the time limit set out in subsection (1)
in repect of arequest under this Act where the time limit set out in section 7 is extended under
paragraph 9(1)(a) or (b) in respect of the same request, but any extension under this subsection
shall be for aperiod no longer than the period of the extension under section 9.

L egislative History
1980-81-82-83, c. 111, Sch. | "27".

Representations of third party and decision

28.(1) Where anaticeis given by the head of agovernment indtitution under subsection 27(1)
to athird party in respect of arecord or a part thereof,

(a) thethird party shdl, within twenty days after the notice is given, be given the
opportunity to make representations to the head of the ingtitution as to why the record or the
part thereof should not be disclosed; and

(b) the head of the indtitution shal, within thirty days after the notice is given, if the third
party has been given an opportunity to make representations under paragraph (a), make a
decision as to whether or not to disclose the record or the part thereof and give written notice of
the decision to the third party.

Representationsto be madein writing
2 Representations made by athird party under paragraph (1)(a) shdl be made in writing
unless the head of the government ingtitution concerned waives that requirement, in which case
they may be made ordly.

Contentsof notice of decision to disclose

3 A natice given under paragraph (1)(b) of adecision to disclose arecord requested
under this Act or a part thereof shall include

(a) agtatement that the third party to whom the notice is given is entitled to request a
review of the decison under section 44 within twenty days after the notice is given; and

(b) astatement that the person who requested access to the record will be given access
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thereto or to the part thereof unless, within twenty days after the notice is given, areview of the
decisonis requested under section 44.

Disclosur e of record

4 Where, pursuant to paragraph (1)(b), the head of a government ingtitution decides to
disclose arecord requested under this Act or a part thereof, the head of the indtitution shdl give
the person who made the request access to the record or the part thereof forthwith on
completion of twenty days after anotice is given under that paragraph, unless areview of the
decision is requested under section 44.

L egidative History
1980-81-82-83, c. 111, Sch. |1 "28".

Wherethe I nformation Commissioner recommends disclosure

29.(1) Where the head of a government ingtitution decides, on the recommendation of the
Information Commissioner made pursuant to subsection 37(1), to disclose arecord requested
under this Act or a part thereof, the head of the indtitution shall give written notice of the
decison to

(a) the person who requested access to the record; and
(b) any third party that the head of the ingtitution has notified under subsection 27(1) in

respect of the request or would have notified under that subsection if the head of the ingtitution
had at the time of the request intended to disclose the record or part thereof.

Contents of notice

2 A notice given under subsection (1) shdl include

(a) agtatement that any third party referred to in paragraph (1)(b) is entitled to request
areview of the decison under section 44 within twenty days after the noticeis given; and

(b) a statement that the person who requested access to the record will be given access
thereto unless, within twenty days after the notice is given, areview of the decison is requested
under section 44.

L egidative History
1980-81-82-83, c. 111, Sch. | "29".

COMPLAINTS

Receipt and investigation of complaints
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30.(1) Subject to this Act, the Information Commissioner shdll receive and investigate
complants

(a) from persons who have been refused access to a record requested under this Act or
apart thereof;

(b) from persons who have been required to pay an amount under section 11 that they
consider unreasonable;

(c) from persons who have requested access to records in respect of which time limits
have been extended pursuant to section 9 where they consider the extension unreasonable;

(d) from persons who have not been given access to arecord or a part thereof in the
officiad language requested by the person under subsection 12(2), or have not been given access
in that language within a period of time that they consider appropriate;

(d.1) from persons who have not been given accessto arecord or apart thereof in an
dternative format pursuant to a request made under subsection 12(3), or have not been given
such access within a period of time that they consider appropriate;

(€) inrespect of any publication or bulletin referred to in section 5; or
() in respect of any other matter relating to requesting or obtaining access to records
under this Act.
Complaints submitted on behalf of complainants
2 Nothing in this Act precludes the Information Commissioner from receiving and
investigating complaints of a nature described in subsection (1) that are submitted by a person
authorized by the complainant to act on behdf of the complainant, and areferenceto a
complainant in any other section includes a reference to a person so authorized.
Information Commissioner may initiate complaint
3 Where the Information Commissioner is satisfied that there are reasonable grounds to

investigate a matter relating to requesting or obtaining access to records under this Act, the
Commissioner may initiate a complaint in respect thereof.

L egidative History
1980-81-82-83, c. 111, Sch. 1 "30"; 1992, ¢. 21, s. 4.

Recommended Change: That section 30be amended to include the powers of the
Information Commissioner a right to review the organization of information in
government for purposes of access and dissemination, the appropriateness of public
reference and charging mechanisms and to investigate all submissions for licensing
databases.
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Written complaint

31. A complaint under this Act shall be made to the Information Commissioner in writing
unless the Commissioner authorizes otherwise and shdl, where the complaint relatesto a
request for access to a record, be made within one year from the time when the request for the
record in respect of which the complaint is made was received.

L egidative History
1980-81-82-83, c. 111, Sch. | "31".

INVESTIGATIONS

Notice of intention to investigate

32. Before commencing an investigation of acomplaint under this Act, the Information
Commissioner shdl notify the head of the government ingtitution concerned of the intention to
cary out the investigation and shdl inform the head of the indtitution of the substance of the
complaint.

L egidative History
1980-81-82-83, c. 111, Sch. | "32".

Noticetothird parties

33. Where the head of agovernment indtitution refuses to disclose a record requested under
this Act or apart thereof and receives a notice under section 32 of acomplaint in respect of the
refusd, the head of the inditution shdl forthwith advise the Information Commissioner of any
third party that the head of the indtitution has notified under subsection 27(1) in respect of the
request or would have notified under that subsection if the head of the ingtitution had intended to
disclose the record or part thereof.

L egidative History
1980-81-82-83, c. 111, Sch. 1 "33".

Regulation of procedure

34. Subject to this Act, the Information Commissioner may determine the procedure to be
followed in the performance of any duty or function of the Commissioner under this Act.

L egidative History
1980-81-82-83, c. 111, Sch. | "34".
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Investigationsin private

35.(1) Every invedtigation of acomplaint under this Act by the Information Commissioner shall
be conducted in private.

Right to make representations

2 In the course of an investigation of a complaint under this Act by the Information
Commissioner, a reasonable opportunity to make representations shal be given to

(a) the person who made the complaint,
(b) the head of the government ingtitution concerned, and

(c) where the Information Commissioner intends to recommend under subsection 37(1)
that arecord or a part thereof be disclosed that contains or that the Information Commissioner
has reason to believe might contain

(i) trade secrets of athird party,

(i) information described in paragraph 20(1)(b) that was supplied
by athird party, or

(i) information the disclosure of which the Informetion
Commissioner could reasonably foresee might effect aresult
described in paragraph 20(1)(c) or (d) in respect of athird party,
the third party, if the third party can reasonably be located,

but no oneis entitled as of right to be present during, to have access to or to comment on
representations made to the Commissioner by any other person.

L egidative History
1980-81-82-83, c. 111, Sch. 1 "35".

Recommended Change: That section 35 be amended to make it clear that representation
made by one party during the private investigation of a complaint by the Commissioner
are not accessible by the other parties to the complaint through another access request.
Thereisasimilar need to protect information which has been prepared during the
litigation stage.

Power s of Information Commissioner in carrying out investigations

36.(1) The Information Commissioner has, in rdlaion to the carrying out of the investigation of
any complaint under this Act, power

(a) to summon and enforce the appearance of persons before the Information
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Commissioner and compel them to give ora or written evidence on oath and to produce such
documents and things as the Commissioner deems requigte to the full investigation and
congderation of the complaint, in the same manner and to the same extent as a superior court of
record;

(b) to adminigter oaths,

(c) to receive and accept such evidence and other information, whether on oath or by
affidavit or otherwise, as the Information Commissioner sees fit, whether or not the evidence or
information is or would be admissble in a court of law;

(d) to enter any premises occupied by any government inditution on satisfying any
security requirements of the inditution relating to the premises;

(e) to converse in private with any person in any premises entered pursuant to
paragraph (d) and otherwise carry out therein such inquiries within the authority of the
Information Commissioner under this Act as the Commissioner seesfit; and

(f) to examine or obtain copies of or extracts from books or other records found in any
premises entered pursuant to paragraph (d) containing any matter relevant to the investigation.

Accessto records

2 Notwithstanding any other Act of Parliament or any privilege under the law of evidence,
the Information Commissioner may, during the investigation of any complaint under this Act,
examine any record to which this Act appliesthat is under the control of a government
ingtitution, and no such record may be withheld from the Commissioner on any grounds.

Evidencein other proceedings

3 Except in aprosecution of a person for an offence under section 131 of the Criminal
Code (perjury) in respect of a stlatement made under this Act, in a prosecution for an offence
under this Act, or in areview before the Court under this Act or an gpped therefrom, evidence
given by a person in proceedings under this Act and evidence of the existence of the
proceedings is inadmissible againgt that person in acourt or in any other proceedings.

Witness fees

4 Any person summoned to appear before the Information Commissioner pursuant to this
section is entitled in the discretion of the Commissioner to receive the like fees and dlowances
for so doing as if summoned to attend before the Federd Court.

Return of documents, etc.

) Any document or thing produced pursuant to this section by any person or government
indtitution shal be returned by the Information Commissioner within ten days after arequest is
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made to the Commissioner by that person or government indtitution, but nothing in this
subsection precludes the Commissioner from again requiring its production in accordance with
this section.

L egidative History
1980-81-82-83, c. 111, Sch. 1 "36"; R.S,, 1985, c. A-1, s. 36; R.S,, 1985, c. 27 (1st Supp.),
s.187 (Sch. V, item 1(2)).

Findings and recommendations of I nfor mation Commissioner

37.(1) If, oninvestigating a complaint in respect of arecord under this Act, the Information
Commissioner finds that the complaint is well-founded, the Commissoner shdl provide the head
of the government inditution that has control of the record with a report containing

(a) the findings of the investigation and any recommendations that the Commissioner
consders appropriate; and

(b) where appropriate, arequest that, within atime specified in the report, notice be
given to the Commissioner of any action taken or proposed to be taken to implement the
recommendations contained in the report or reasons why no such action has been or is
proposed to be taken.

Report to complainant and third parties

2 The Information Commissioner shdl, after investigating a complaint under this Act,
report to the complainant and any third party that was entitled under subsection 35(2) to make
and that made representations to the Commissioner in respect of the complaint the results of the
investigation, but where a notice has been requested under paragraph (1)(b) no report shal be
made under this subsection until the expiration of the time within which the notice isto be given
to the Commissioner.

Matter to beincluded in report to complainant

3 Where a notice has been requested under paragraph (1)(b) but no such notice is
received by the Commissioner within the time specified therefor or the action described in the
noticeis, in the opinion of the Commissioner, inadequate or ingppropriate or will not be taken in
areasonable time, the Commissioner shdl so advise the complainant in his report under
subsection (2) and may include in the report such comments on the matter as he thinks fit.

Accessto begiven

4 Where, pursuant to arequest under paragraph (1)(b), the head of a government
ingtitution gives notice to the Information Commissioner that access to arecord or a part thereof
will be given to acomplainant, the head of the inditution shdl give the complainant accessto the
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record or part thereof

(a) forthwith on giving the notice if no notice is given to athird party under paragraph
29(1)(b) in the matter; or

(b) forthwith on completion of twenty days after notice is given to athird party under
paragraph 29(1)(b), if that notice is given, unless areview of the matter is requested under
section 44.

Right of review

) Where, following the investigation of acomplaint relating to arefusd to give accessto a
record requested under this Act or a part thereof, the head of a government ingtitution does not
give notice to the Information Commissioner that access to the record will be given, the
Information Commissioner shdl inform the complainant that the complainant has the right to
apply to the Court for areview of the matter investigated.

L egidative History
1980-81-82-83, c. 111, Sch. 1 "37".

REPORTSTO PARLIAMENT

Annual report

38. The Information Commissioner shdl, within three months after the termination of each
financid year, submit an annua report to Parliament on the activities of the office during that
financd year.

L egidative History
1980-81-82-83, c. 111, Sch. | "38".

Recommended Change: That section 37 and other appropriate parts of the Act be
amended to redefine the Commissioner's role to give that office office the power to make
binding decisions regarding fees and fee waivers, time extensions, language of accessand
difficulties with the publications and power to carry out investigations regarding
ingtitutions' compliance with the Act, including new provisions relating to inventorying,
indexing and disseminating information.

Recommended Change: That the Commissioner establish a database of reports,
investigations, rulings and other public documentation which will be available through
the Canada Information Network.

Recommended Change: That the Act be amended to give the Commissioner mandates
for public education to engage in or commission research into access issues and power to
comment on the implications for access to information of proposed legislative schemes or
programs of public bodies.
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Recommended Change: That the Act be amended to permit the head of a government
institution to request from the Information Commissioner an order to cease to respond to
access reguests that, because of their repetitious or systematic nature, would
unreasonably interfere with the operations of the institution. The Commissioner would
only issue an order after an immediate investigation of the situation and this order would
be reviewable by the Federal Court.

Special reports

39.(1) The Information Commissioner may, a any time, make a specid report to Parliament
referring to and commenting on any matter within the scope of the powers, duties and functions
of the Commissioner where, in the opinion of the Commissioner, the matter is of such urgency
or importance that a report thereof should not be deferred until the time provided for
transmission of the next annud report of the Commissioner under section 38.

Whereinvestigation made

2 Any report made pursuant to subsection (1) that relates to an investigation under this
Act shall be made only after the procedures set out in section 37 have been followed in respect

of the investigation.

L egidative History
1980-81-82-83, c. 111, Sch. | "39".

Transmission of reports

40.(1) Every report to Parliament made by the Information Commissioner under section 38 or
39 shdl be made by being transmitted to the Speaker of the Senate and to the Speaker of the
House of Commons for tabling in those Houses.

Referenceto Parliamentary committee

2 Every report referred to in subsection (1) shdl, after it is transmitted for tabling pursuant
to that subsection, be referred to the committee designated or established by Parliament for the

purpose of subsection 75(1).

L egidative History
1980-81-82-83, c. 111, Sch. | "40".

REVIEW BY THE FEDERAL COURT

Review by Federal Court
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41. Any person who has been refused access to arecord requested under this Act or a part
thereof may, if acomplaint has been made to the Information Commissioner in respect of the
refusal, apply to the Court for areview of the matter within forty-five days after the time the
results of an investigation of the complaint by the Information Commissioner are reported to the
complainant under subsection 37(2) or within such further time as the Court may, ether before
or after the expiration of those forty-five days, fix or alow.

L egidative History
1980-81-82-83, c. 111, Sch. | "41".

Information Commissioner may apply or appear
42 (1) The Information Commissioner may

(a) apply to the Court, within the time limits prescribed by section 41, for areview of
any refusal to disclose arecord requested under this Act or a part thereof in respect of which an
investigation has been carried out by the Information Commissioner, if the Commissoner hasthe
consent of the person who requested access to the record,;

(b) appear before the Court on behaf of any person who has gpplied for areview
under section 41; or

(c) with leave of the Court, gppear as a party to any review gpplied for under section
41 or 44.

Applicant may appear asparty

2 Where the Information Commissioner makes an gpplication under paragraph (1)(a) for
areview of arefusa to disclose arecord requested under this Act or a part thereof, the person
who requested access to the record may appear as a party to the review.

L egidative History
1980-81-82-83, c. 111, Sch. | "42".

Noticetothird parties

43.(1) The head of agovernment ingtitution who has refused to give access to a record
requested under this Act or a part thereof shdl forthwith on being given notice of any gpplication
made under section 41 or 42 give written notice of the gpplication to any third party that the
head of the ingtitution has notified under subsection 27(1) in respect of the request or would
have notified under that subsection if the head of the inditution had intended to disclose the
record or part thereof.
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Third party may appear asparty

2 Any third party that has been given notice of an gpplication for areview under
subsection (1) may gppear as a party to the review.

L egidative History
1980-81-82-83, c. 111, Sch. | "43"; 1992, c. 1, s. 144 (Sch. VI, item 2 (F)).

Third party may apply for areview

44 (1) Any third party to whom the head of agovernment indtitution is reguired under
paragraph 28(1)(b) or subsection 29(1) to give anotice of adecison to disclose arecord or a
part thereof under this Act may, within twenty days after the notice is given, apply to the Court
for areview of the matter.

Noticeto person who requested record

2 The head of a government ingtitution who has given notice under paragraph 28(1)(b) or
subsection 29(1) that a record requested under this Act or a part thereof will be disclosed shdl
forthwith on being given notice of an application made under subsection (1) in respect of the
disclosure give written notice of the gpplication to the person who requested access to the
record.

Per son who requested access may appear asparty

3 Any person who has been given notice of an application for areview under subsection
(2) may appear as aparty to the review.

L egidative History
1980-81-82-83, c. 111, Sch. 1 "44"; R.S,, 1985, c. A-1, s. 44; R.S,, 1985, c. 1 (4th Supp.),
s. 45 (Sch. 111, item 1(F)).

Recommended Change: That the Act be amended to provide in section 44 a time limit
(20 or 30 days) by which an intervening third party must seek a hearing before the
Federal Court.

Hearing in summary way

45. An gpplication made under section 41, 42 or 44 shdl be heard and determined in a

summary way in accordance with any specid rules made in respect of such applications
pursuant to section 46 of the Federal Court Act.

L egidative History
1980-81-82-83, c. 111, Sch. | "45".

Accessto records
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46. Notwithstanding any other Act of Parliament or any privilege under the law of evidence,
the Court may, in the course of any proceedings before the Court arising from an gpplication
under section 41, 42 or 44, examine any record to which this Act applies that is under the

control of agovernment ingtitution, and no such record may be withheld from the Court on any
grounds.

L egidative History
1980-81-82-83, c. 111, Sch. | "46".

Court totake precautions against disclosing

47.(1) Inany proceedings before the Court arising from an gpplication under section 41, 42 or
44, the Court shdl take every reasonable precaution, including, when appropriate, receiving

representations ex parte and conducting hearingsin camera, to avoid the disclosure by the
Court or any person of

(a) any information or other material on the basis of which the head of a government
ingtitution would be authorized to refuse to disclose a part of arecord requested under this Act;
or

(b) any information as to whether a record exists where the head of a government
indtitution, in refusing to disclose the record under this Act, does not indicate whether it exigts.

Disclosur e of offence authorized

2 The Court may disclose to the gppropriate authority information relating to the
commission of an offence againg any law of Canada or a province on the part of any officer or
employee of agovernment inditution, if in the opinion of the Court there is evidence thereof.

L egidative History
1980-81-82-83, c. 111, Sch. | "47".

Burden of proof

48. Inany proceedings before the Court arising from an application under section 41 or 42,
the burden of establishing that the head of a government ingtitution is authorized to refuse to

disclose arecord requested under this Act or a part thereof shdl be on the government
ingtitution concerned.

L egidative History
1980-81-82-83, c. 111, Sch. | "48".

Order of Court whereno authorization to refuse disclosurefound
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49. Where the head of agovernment ingtitution refuses to disclose a record requested under
this Act or a part thereof on the basis of a provison of this Act not referred to in section 50, the
Court shdl, if it determinesthat the head of the indtitution is not authorized to refuse to disclose
the record or part thereof, order the head of the ingtitution to disclose the record or part thereof,
subject to such conditions as the Court deems appropriate, to the person who requested access
to the record, or shall make such other order as the Court deems appropriate.

L egidative History
1980-81-82-83, c. 111, Sch. 1 "49".

Order of Court wherereasonable grounds of injury not found

50. Where the head of agovernment indtitution refuses to disclose a record requested under
this Act or a part thereof on the basis of section 14 or 15 or paragraph 16(1)(c) or (d) or
18(d), the Court shall, if it determines that the head of the indtitution did not have reasonable
grounds on which to refuse to disclose the record or part thereof, order the head of the
ingtitution to disclose the record or part thereof, subject to such conditions as the Court deems
appropriate, to the person who requested access to the record, or shall make such other order
as the Court deems appropriate.

L egidative History
1980-81-82-83, c. 111, Sch. | "50".

Recommended Change: That sections 49 and 50 be amended so asto provide a single de
novo standard of review.

Recommended Change: That the Act be clarified to explicitly establish the Federal
Court's general jurisdiction to substitute its judgement for that of the government
institution in interpreting the scope of all exemptions.

Order of Court not to discloserecord

51. Where the Court determines, after considering an application under section 44, that the
head of a government ingtitution is required to refuse to disclose arecord or part of arecord,
the Court shdl order the head of the ingtitution not to disclose the record or part thereof or shdl
make such other order as the Court deems appropriate.

L egidative History
1980-81-82-83, c. 111, Sch. | "51".

Applicationsrelating to inter national affairsor defence

52.(1) Any gpplication under section 41 or 42 relating to arecord or apart of arecord that the
head of a government ingtitution has refused to disclose by reason of paragraph 13(1)(a) or (b)
or section 15 shall be heard and determined by the Associate Chief Justice of the Federal Court
or by such other judge of the Court as the Associate Chief Justice may designate to hear such
aoplications.
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Special rulesfor hearings

(20  Anapplication referred to in subsection (1) or an gpped brought in respect of such
goplication shdll

(@) be heard in camera; and
(b) on the request of the head of the government ingtitution concerned, be heard and

determined in the Nationd Capital Region described in the schedule to the National Capital
Act.

Ex parte representations

3 During the hearing of an application referred to in subsection (1) or an gpped brought in
respect of such gpplication, the head of the government ingtitution concerned shdl, on the
request of the head of the indtitution, be given the opportunity to make representations ex parte.

Costs
53.(1) Subject to subsection (2), the costs of and incidental to al proceedingsin the Court
under this Act shdl be in the discretion of the Court and shdl follow the event unless the Court
orders otherwise.

Idem

2 Where the Court is of the opinion that an application for review under section 41 or 42
has raised an important new principle in relation to this Act, the Court shdl order that costs be
awarded to the applicant even if the gpplicant has not been successful in the result.

L egidative History
1980-81-82-83, c. 111, Sch. | "53".

OFFICE OF THE INFORMATION COMMISSIONER
I nformation Commissioner

I nfor mation Commissioner

54 (1) The Governor in Council shal, by commission under the Great Sedl, gppoint an
Information Commissioner after approva of the appointment by resolution of the Senate and
House of Commons.

Tenure of officeand removal
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2 Subject to this section, the Information Commissioner holds office during good
behaviour for aterm of seven years, but may be removed by the Governor in Council at any
time on address of the Senate and House of Commons.

Further terms

3 The Information Commissioner, on the expiration of afirst or any subsequent term of
office, isdigible to be re-gppointed for a further term not exceeding seven years.

Absence or incapacity

4 In the event of the absence or incapacity of the Information Commissioner, or if the
office of Information Commissioner is vacant, the Governor in Council may gppoint another
qudified person to hold office instead of the Commissioner for aterm not exceeding six months,
and that person shdl, while holding that office, have dl of the powers, duties and functions of the
Information Commissioner under this or any other Act of Parliament and be paid such salary or
other remuneration and expenses as may be fixed by the Governor in Council.

L egidative History
1980-81-82-83, c. 111, Sch. | "54".

Rank, powersand duties generally

55.(1) The Information Commissioner shall rank as and have dl the powers of a deputy head
of adepartment, shal engage exclusvely in the duties of the office of Information Commissioner
under this or any other Act of Parliament and shdl not hold any other office under Her Mgesty
for reward or engage in any other employment for reward.

Salary and expenses

2 The Information Commissioner shal be paid asdary equd to the sdary of ajudge of
the Federd Court, other than the Chief Justice or the Associate Chief Justice of that Court, and
is entitled to be paid reasonable travel and living expenses incurred in the performance of duties
under this or any other Act of Parliament.

Pension benefits

3 The provisons of the Public Service Superannuation Act, other than those reating to
tenure of office, gpply to the Information Commissoner, except that a person gppointed as
Information Commissoner from outsde the Public Service, as defined in the Public Service
Superannuation Act, may, by notice in writing given to the President of the Treasury Board not
more than sixty days after the date of gppointment, elect to participate in the penson plan
provided in the Diplomatic Service (Special) Superannuation Act, in which casethe
provisons of that Act, other than those rdating to tenure of office, gpply to the Information
Commissioner from the date of appointment and the provisions of the Public Service
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Superannuation Act do not apply.

Other benefits

4 The Information Commissoner is deemed to be employed in the public service of
Canada for the purposes of the Government Employees Compensation Act and any
regulations made under section 9 of the Aeronautics Act.

L egidative History
1980-81-82-83, c. 111, Sch. | "55.

Assistant | nformation Commissioner

Appointment of Assistant I nformation Commissioner

56.(1) The Governor in Council may, on the recommendation of the Information
Commissioner, gppoint one or more Assistant Information Commissioners.

Tenureof officeand removal of Assistant I nformation Commissioner
2 Subject to this section, an Assstant Information Commissioner holds office during good

behaviour for aterm not exceeding five years.

Further terms

3 An Assgant Information Commissioner, on the expiration of afirst or any subsequent
term of office, isdigible to be re-gppointed for a further term not exceeding five years

L egidative History
1980-81-82-83, c. 111, Sch. | "56".

Dutiesgenerally

57.(1) An Assgant Information Commissioner shall engage exclusively in such duties or
functions of the office of the Information Commissioner under this or any other Act of
Parliament as are ddegated by the Information Commissioner to that Assistant Information
Commissioner and shdl not hold any other office under Her Mgesty for reward or engage in
any other employment for reward.

Salary and expenses

2 An Assgant Information Commissioner is entitled to be paid asdary to be fixed by the
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Governor in Council and such travel and living expenses incurred in the performance of duties
under this or any other Act of Parliament as the Information Commissioner consders
reasonable.

Pension benefits
3 The provisons of the Public Service Superannuation Act, other than those rdating to
tenure of office, gpply to an Assistant Information Commissioner.

Other benefits
4 An Assgtant Information Commissioner is deemed to be employed in the public service
of Canadafor the purposes of the Gover nment Employees Compensation Act and any
regulations made under section 9 of the Aeronautics Act.

L egidative History
1980-81-82-83, c. 111, Sch. | "57.

Staff

Staff of the I nformation Commissioner

58.(1) Such officers and employees as are necessary to enable the Information Commissioner
to perform the duties and functions of the Commissioner under this or any other Act of
Parliament shall be appointed in accordance with the Public Service Employment Act.

Personnel Technical assistance

2 The Information Commissioner may engage on atemporary bass the services of
persons having technical or specidized knowledge of any matter relating to the work of the
Commissioner to advise and assist the Commissioner in the performance of the duties and
functions of the Commissioner under this or any other Act of Parliament and, with the gpprova
of the Treasury Board, may fix and pay the remuneration and expenses of those persons.

L egidative History
1980-81-82-83, c. 111, Sch. |1 "58".

Delegation

Delegation by Infor mation Commissioner

59.(1) Subject to subsection (2), the Information Commissioner may authorize any person to
exercise or perform, subject to such redtrictions or limitations as the Commissioner may specify,
any of the powers, duties or functions of the Commissioner under this or any other Act of
Parliament except
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(@) inany case other than adelegation to an Assgtant Information Commissoner, the
power to delegate under this section; and

(b) in any case, the powers, duties or functions set out in sections 38 and 39.

Delegations of investigationsrelating to inter national affairsand defence

2 The Information Commissoner may not, nor may an Assistant Information
Commissioner, deegate the investigation of any complaint resulting from arefusa by the head of
agovernment ingtitution to disclose arecord or a part of arecord by reason of paragraph
13(2)(a) or (b) or section 15 except to one of amaximum of four officers or employees of the
Commissioner specificaly designated by the Commissioner for the purpose of conducting those
investigations.

Delegation by Assistant Information Commissioner

3 An Assgtant Information Commissioner may authorize any person to exercise or
perform, subject to such redtrictions or limitations as the Assstant Information Commissioner
may specify, any of the powers, duties or functions of the Information Commissioner under this
or any other Act of Parliament that the Assstant Information Commissioner is authorized by the
Information Commissioner to exercise or perform.

L egidative History
1980-81-82-83, c. 111, Sch. | "59".

General

Principal office

60. The principa office of the Information Commissioner shal be in the Nationa Capita
Region described in the schedule to the National Capital Act.

L egidative History
1980-81-82-83, c. 111, Sch. | "60".

Security requirements

61. The Information Commissioner and every person acting on behalf or under the direction of
the Commissioner who receives or obtains information relaing to any investigation under this or
any other Act of Parliament shall, with respect to access to and the use of that information,
satisfy any security requirements gpplicable to, and take any oath of secrecy required to be
taken by, persons who normaly have access to and use of that information.

L egidative History
1980-81-82-83, c. 111, Sch. | "61".
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Confidentiality

62. Subject to this Act, the Information Commissioner and every person acting on behdf or
under the direction of the Commissioner shal not disclose any information that comesto thelr
knowledge in the performance of their duties and functions under this Act.

L egidative History
1980-81-82-83, c. 111, Sch. | "62".

Disclosur e authorized

63.(1) The Information Commissioner may disclose or may authorize any person acting on
behdf or under the direction of the Commissioner to disclose information

(a) that, in the opinion of the Commissoner, is necessary to:
(i) carry out an investigation under this Act, or

(i) establish the grounds for findings and recommendations
contained in any report under this Act; or

(b) in the course of a prosecution for an offence under this Act, a prosecution for an
offence under section 131 of the Criminal Code (perjury) in respect of a satement made under
this Act, areview before the Court under this Act or an appeal therefrom.

Disclosur e of offence authorized

2 The Information Commissioner may disclose to the Attorney Genera of Canada
information relating to the commission of an offence againg any law of Canada or a province on
the part of any officer or employee of a government inditution if in the opinion of the
Commissioner there is evidence thereof.

L egidative History
1980-81-82-83, c. 111, Sch. 1"63"; R.S,, 1985, c. A-1, s. 63; R.S,, c. 27 (1st Supp.), S.
187 (Sch. V, item 1(2)).

Information not to be disclosed

64. In carying out an investigation under this Act and in any report made to Parliament under
section 38 or 39, the Information Commissioner and any person acting on behalf or under the
direction of the Information Commissioner shall take every reasonable precaution to avoid the
disclosure of, and shall not disclose,

(a) any information or other material on the basis of which the head of a government
ingtitution would be authorized to refuse to disclose a part of arecord requested under this Act;
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or

(b) any information as to whether a record exists where the head of a government
ingtitution, in refusing to give access to the record under this Act, does not indicate whether it
exigs.

L egidative History
1980-81-82-83, c. 111, Sch. | "64".

No summons

65. The Information Commissioner or any person acting on behaf or under the direction of the
Commissioner is not a competent or compellable witness, in respect of any matter coming to the
knowledge of the Commissioner or that person as aresult of performing any duties or functions
under this Act during an investigetion, in any proceedings other than a prosecution for an offence
under this Act, a prosecution for an offence under section 131 of the Criminal Code (perjury)
in respect of a atement made under this Act, areview before the Court under this Act or an
apped therefrom.

L egidative History
1980-81-82-83, c. 111, Sch. |1 "65"; R.S,, 1985, c. A-1, s. 65; R.S,, 1985, c. 27 (1t
Supp.), s. 187 (Sch. V, item 1(3)).

Protection of Information Commissioner

66.(1) No crimind or civil proceedings lie againg the Information Commissioner, or againgt
any person acting on behdf or under the direction of the Commissoner, for anything done,
reported or said in good faith in the course of the exercise or performance or purported
exercise or performance of any power, duty or function of the Commissioner under this Act.

Libel or dander

2 For the purposes of any law relating to libel or dander,

(a) anything said, any information supplied or any document or thing produced in good
faith in the course of an investigation by or on behdf of the Information Commissoner under this
Act is privileged; and

(b) any report made in good faith by the Information Commissioner under this Act and
any fair and accurate account of the report made in good faith in a newspaper or any other
periodica publication or in abroadcast is privileged.

L egidative History
1980-81-82-83, c. 111, Sch. | "66".

OFFENCES
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Obstruction

67.(1) No person shdl obstruct the Information Commissioner or any person acting on behalf
or under the direction of the Commissioner in the performance of the Commissioner's duties and
functions under this Act.

Offence and punishment

2 Every person who contravenes this section is guilty of an offence and liable on summary
conviction to afine not exceeding one thousand dollars.

L egidative History
1980-81-82-83, c. 111, Sch. | "67".

GENERAL

Act does not apply to certain materials
68. This Act does not apply to
(a) published materid or materia available for purchase by the public;

(b) library or museum materid preserved solely for public reference or exhibition
purpose; or

(c) materid placed in the Nationa Archives of Canada, the Nationd Library, the
Nationa Gdlery of Canada, the Canadian Museum of Civilization, the Canadian Museum of
Nature or the Nationa Museum of Science and Technology by or on behdf of persons or
organizations other than government indtitutions.

L egidative History
1980-81-82-83, c. 111, Sch. 1"68"; R.S,, 1985, c. A-1, s. 68; R.S,, 1985, c. 1 (3rd Supp.),
s.12; 1990, ¢.3, s. 32; 1992, c. 1, s.143 (Sch. VI, item 1 (E)).

Recommended Change: That section 68 be amended to eliminate the exclusion of
published material from the coverage of the legislation, and that, in addition, that
government institutions are required to organize, catalogue and advise the public of the
existence of all government publications, including grey literature, through the inventory
and government locator system described in section 5.

Confidences of the Queen's Privy Council for Canada

69.(1) ThisAct does not gpply to confidences of the Queen's Privy Council for Canada,
including, without regtricting the generdity of the foregoing,
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(a) memoranda the purpose of which isto present proposas or recommendations to
Coundail;

(b) discussion papers the purpose of which is to present background explanations,
andyses of problems or policy options to Council for consideration by Council in making
decisons,

(c) agenda of Council or records recording deliberations or decisons of Council;

(d) records used for or reflecting communications or discussons between ministers of
the Crown on matters relating to the making of government decisons or the formulation of

government palicy;

(e) records the purpose of which isto brief ministers of the Crown in relation to matters
that are before, or are proposed to be brought before, Council or that are the subject of
communications or discussions referred to in paragraph (d);

(f) draft legidation; and

(9) records that contain information about the contents of any record within a class of
records referred to in paragraphs (a) to (f).

Definition of " Council"

2 For the purposes of subsection (1), "Council” means the Queen's Privy Council for
Canada, committees of the Queen's Privy Council for Canada, Cabinet and committees of
Cabinet.

Exception
3 Subsection (1) does not apply to

(a) confidences of the Queen's Privy Council for Canada that have been in existence for
more than twenty years, or

(b) discussion papers described in paragraph (1)(b)
(i) if the decisions to which the discussion papers reae have been
made public, or

(i) where the decisons have not been made public, if four years
have passed since the decisions were made.

L egidative History
1980-81-82-83, c. 111, Sch. | "69"; 1992, c. 1, s. 144 (Sch. VI, item 3(F)).

Recommended Change: That section 69 be amended to convert it into a mandatory,
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class exemption.

Recommended Change: That the current twenty-year exemption covering the exclusion
of Cabinet documents from the Act should be converted into a fifteen-year rule asto
when documents fall outside the mandatory, class exemption for Cabinet Confidences.

Recommended Change: That paragraph 69(3)(b) be redrafted to cover analysis portions
of Memoranda to Cabinet now made available to the Auditor General and these be made
releasableif a decision has been made public, the decision has been implemented, or five

years have passed since the decision was made or considered.

Recommended Change: That appeals of decisions under the Cabinet records exemption
should be heard by the Associate Chief Justice of the Federal Court after review by the
Information Commissioner.

Exception Dutiesand functions of designated Minister

70.(1) Subject to subsection (2), the designated Minister shall

(a) cause to be kept under review the manner in which records under the control of
government ingtitutions are maintained and managed to ensure compliance with the provisions of
this Act and the regulations relating to access to records;

(b) prescribe such forms as may be required for the operation of this Act and the
regulaions,

(c) cause to be prepared and distributed to government ingtitutions directives and
guiddlines concerning the operation of this Act and the regulations; and

(d) prescribe the form of, and what information is to be included in, reports made to
Parliament under section 72.

Exception for Bank of Canada

2 Anything that is required to be done by the designated Minister under paragraph (1)(a)
or (c) shall be done in respect of the Bank of Canada by the Governor of the Bank of Canada.

L egidative History
1980-81-82-83, c. 111, Sch. | "70".

Recommended Change: That the President of the Treasury Board be named as the sole
Minister responsible for the Access to Information Act.

Recommended Change: That the powers of the designated Minister should be revamped
to provide the Minister with the authority to guide gover nment institutions in meeting the
requirements to protect the public's right of access to gover nment information.
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Manuals may be ingpected by public

71.(2) The head of every government indtitution shall, not later than July 1, 1985, provide
facilities a the headquarters of the indtitution and at such offices of the indtitution as are
reasonably practicable where the public may inspect any manuas used by employees of the
inditution in administering or carrying out programs or activities of the indtitution thet affect the
public.

Exempt information may be excluded
(20  Anyinformation on the basis of which the head of agovernment inditution would be

authorized to refuse to disclose a part of arecord requested under this Act may be excluded
from any manuals that may be ingpected by the public pursuant to subsection ().

L egidative History
1980-81-82-83, c. 111, Sch. | "71").

Recommended Change: Amend sub-section 71(1) of the Act to require government
institutions to incor porate "access reading room" activities with all government services
centres and current access points for InfoSource.

Report to Parliament

72.(1) The head of every government indtitution shall prepare for submission to Parliament an
annud report on the adminidration of this Act within the inditution during eech financia year.

Tabling of report

2 Every report prepared under subsection (1) shdl belaid before each House of
Parliament within three months after the financid year in respect of which it ismade or, if that
Houseis not then gtting, on any of the fird fifteen days next theregfter that it is Stting.

Referenceto Parliamentary committee

3 Every report prepared under subsection (1) shal, after it islaid before the Senate and
the House of Commons under subsection (2), be referred to the committee designated or
established by Parliament for the purpose of subsection 75(1).

L egidative History
1980-81-82-83, c. 111, Sch. 1 "72".

Recommended Change: That a new Parliamentary Standing Committee be formed to
deal with the pressing challenges of the revolution in Information Technology and its
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impact on society.

Recommended Change: That the Committee set aside time each year to review the
Annual Report submitted by the Information Commissioner and gover nment institutions
and make recommendations for improving access to and dissemination of government
information.

Recommended Change: That the new Committee be given research funds or mandate
the Office of the Information Commissioner to carry out research on information issues
much like Congress mandates of the Office of Technology Assessment in the United
Sates.

Delegation by the head of a gover nment institution

73. The head of agovernment indtitution may, by order, designate one or more officers or
employees of that ingtitution to exercise or perform any of the powers, duties or functions of the
heed of the indtitution under this Act that are specified in the order.

L egidative History
1980-81-82-83, c. 111, Sch. 1 "73".

Recommended Change: That all federal government institutions, including Special
Operating Agencies and Crown Cor porations, be covered by the Access to Information
Act unless Parliament chooses to exclude an entity in explicit terms.

Recommended Change: That the Department of Justice be instructed to create, maintain
and make generally available to the public an up-to-date list of those institutions covered
by the Access to Information Act.

Recommended Change: That special provision be made to exclude from the coverage of
the Access to Information Act all program materials of the CBC.

Recommended Change: That Parliament be asked to include in amended legislation
coverage of the Senate, the House of Commons, the Library of Parliament and all
parliamentary agent bodies, but excluding the offices of Senators and Members of
Parliament.

Recommended Change: That special provisions for determination of complaints and
appeal be included in the Access to Information Act to enable the Office of the
Information Commissioner to be covered by the legislation.

Recommended Change: That where the federal government controls a public institution
by means of a power of appointment over the majority of the members of the agency's
governing body or committee, then the Access to Information Act should apply to it.

Recommended Change: That the regulatory making powersin section 77 of the Act be
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revised to enable them to reflect reasonablenessin pricing and new, cheaper formats for
presenting information and rates and labour costs adjusted to reflect current levels.

Recommended Change: That provision be made in the Access to Information Act for the
removal from the official schedule maintained by the Department of Justice of
institutions which are defunct or for some other reason are no longer subject to the
legidation.

Recommended Change: Undertake a full review of Crown Copyright to determine
whether or not it is still relevant in the electronic world and subsequent rapid amendment
of the Copyright Act once the review is compl eted.

Recommended Change: Seek a legidlative mandate for the Depository Services Program
either in the National Library Act or the Access to Information Act after a full review to
establish the systems role in the dissemination of public government information in digital
formats.

Protection from civil proceeding or from prosecution

74. Notwithstanding any other Act of Parliament, no civil or crimina proceedings lie against
the head of any government ingtitution, or againgt any person acting on behaf or under the
direction of the head of a government ingtitution, and no proceedings lie againg the Crown or
any government indtitution, for the disclosure in good faith of any record or any part of arecord
pursuant to this Act, for any consegquences that flow from that disclosure, or for the fallure to
give any notice required under this Act if reasonable care is taken to give the required notice.

L egidative History
1980-81-82-83, c. 111, Sch. | "74".

Permanent review of Act by Parliamentary committee

75.(2) The administration of this Act shall be reviewed on a permanent basis by such
committee of the House of Commons, of the Senate or of both Houses of Parliament as may be
designated or established by Parliament for that purpose.

Review and report to Parliament

()] The committee designated or established by Parliament for the purpose of subsection
(2) shdll, not later than July 1, 1986, undertake a comprehensive review of the provisons and
operation of this Act, and shdl within ayear after the review is undertaken or within such further
time as the House of Commons may authorize, submit areport to Parliament thereon including a
gtatement of any changes the committee would recommend.

L egidative History
1980-81-82-83, c. 111, Sch. 1 "75".
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Binding on Crown

76. ThisActisbinding on Her Mgesty in right of Canada.

L egidative History
1980-81-82-83, c. 111, Sch. |1 "76".

Regulations
77.(1) The Governor in Council may make regulations

(a) prescribing limitations in respect of records that can be produced from machine
readable records for the purpose of subsection 4(3);

(b) prescribing the procedure to be followed in making and responding to a request for
access to arecord under thisAct;

(c) prescribing, for the purpose of subsection 8(1), the conditions under which arequest
may be transferred from one government ingtitution to another;

(d) prescribing afee for the purpose of paragraph 11(1)(a) and the manner of
caculating fees or amounts payable for the purposes of paragraphs 11(1)(b) and (c) and
subsections 11(2) and (3);

(e) prescribing, for the purpose of subsection 12(1), the manner or placein which
accessto arecord or a part thereof shal be given;

() specifying investigative bodies for the purpose of paragraph 16(1)(a);

(9) specifying classes of investigations for the purpose of paragraph 16(4)(c); and

(h) prescribing the procedures to be followed by the Information Commissioner and any
person acting on behaf or under the direction of the Information Commissioner in examining or

obtaining copies of records relevant to an investigation of acomplaint in respect of arefusd to
disclose arecord or apart of arecord under paragraph 13(1)(a) or (b) or section 15.

Additionsto Schedulel

()] The Governor in Council may, by order, amend Schedule | by adding thereto any
department, ministry of state, body or office of the Government of Canada.

L egidative History
1980-81-82-83, c. 111, Sch. | "77"; 1992, c.21, s.5.
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Disclosur e of Gover nment
I nfor mation

Objection to disclosure of information

37.(1) A minigter of the Crown in right of Canada or other person interested may object to the
disclosure of information before a court, person or body with jurisdiction to compel the production of
information by certifying ordly or in writing to the court, person or body that the information should not
be disclosed on the grounds of a specified public interest.

Wher e objection made to superior court

37.(2) Subject to sections 38 and 39, where an objection to the disclosure of information is made
under subsection(1) before a superior court, that court may examine or hear the information and order
its disclosure, subject to such restrictions or conditions as it deems gppropriate, if it concludesthat, in
the circumstance of the case, the public interest in disclosure outweighs in importance the specified
public interest.

Wher e objection not made to superior court
37.(3) Subject to sections 38 and 39, where an objection to the disclosure of information is made
under subsection (1) before a court, person or body other than a superior court, the objection may be
determined, on gpplication, in accordance with subsection (2) by

(a) the Federd Court -- Trid Division,in the case of a person or body vested with power to
compel production by or pursuant to an Act of Parliament if the person or body is not a court
established under alaw of aprovince; or

(b) thetrid division or trid court of the superior court of the province within which the court,
person or body exerciseitsjurisdiction, in any other case.
Limitation period
37.(4) An gpplication pursuant to subsection (3) shal be made within ten days after the objectionis

made or within such further or lesser time as the court having jurisdiction to hear the gpplication
considers gppropriate in the circumstances.

Appeal to court of appeal

37.(5) An gpped liesfrom a determination under subsection (2) or (3)
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(a) to the Federd court of Appeal from a determination of the Federal Court -- Trid Divison;
or

(b) to the court of gpped of aprovince from a determination of atrid divison or tria court of a
superior court of a province.

Limitation period for appeal under subsection (5)

37.(6) An gpped under subsection (5) shdl be brought within ten days from the date of the
determination appealed from or within such further time as the court having jurisdiction to hear the
appedl consders appropriate in the circumstances.

Limitation periodsfor appealsto Supreme Court of Canada
37.(7) Notwithstanding any other Act of Parliament,

(a) an gpplication for leave to gpped to the Supreme Court of Canada from a judgment made
pursuant to subsection (5) shal be made within ten days from the date of the judgment appealed from or
within such further time as the court having jurisdiction to grant leave to apped considers gppropriatein
the circumstances, and

(b) where leave to gpped is granted, the gpped shdl be brought in the manner set out in
subsection 60(1) of the Supreme Court Act but within such time as the court that grants leave specifies.

Objection relating to international relations or national defence or security

38.(1) Where an objection to the disclosure of information is made under subsection 37(1) on grounds
that the disclosure would be injurious to international relations or national defence or security, the
objection may be determined, on application, in accordance with subsection 37(2) only by the Chief

Justice of the Federa Court, or such other judge of that Court as the Chief Justice may designate to
hear such gpplications.

Limitation period

38.(2) An gpplication under subsection (1) shal be made within ten days after the objection is made or
within such further or lesser time as the Chief Judtice of the Federal Court, or such other judge of that
Court as the chief Justice may designate to hear such applications, considers appropriate.

Appeal to federal Court of Appeal

38.(3) An gpped liesfrom a determination under subsection (1) to the Federd Court of Apped.

Subsection 36(6) and (7) apply
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38.(4) Subjection 37(6) appliesin respect of gppeals under subsection (3), and subsection 37(7)
gopliesin respect of appeals from judgments made pursuant to subsection(3), with such modifications as
the circumstances require.

Special rulesfor hearings
38.(5) An gpplication under subsection (1) or an apped brought in respect of the application shall
(@) be hear in camera, and

(b) on the request of the person objecting to the disclosure of information, be heard and
determined in the Nationd Capital Region described in the schedule to the National Capital Act.

Ex parte representations

38.(6) During the hearing of an gpplication under subsection (1) or an gpped brought in respect of the
application, the person who made the objection in respect of which the gpplication was made or the
apped was brought shal, on the request of that person, be given the opportunity to make
representations ex parte.

Objection relating to a confidence of the Queen's Privy Council

39.(1) Where aminigter of the Crown or the Clerk of the Privy Council objects to the disclosure of
information before a court, person or body with jurisdiction to compel the production of information by
certifying in writing thet the information condtitutes a confidence of the Queen's Privy Council for
Canada, disclosure of the information shal be refused without examination or hearing of the information
by the court, person or body.

Definition

39.(2) For the purpose of subsection (1), "a confidence of the Queen's Privy Council for Canada’
includes, without redtricting the generdity thereof, information contained in

(a) amemorandum the purpose of which is to present proposals or recommendations to
Coundail;

(b) adiscussion paper the purpose of which isto present background explanations, anayses of
problems or policy options to Council for condgderation by Council in making decisons,

(c¢) an agendum of Council or arecord recording deliberations or decisions of Council;

(d) arecord used for or reflecting communications or discussons between ministers of the
Crown on matters relating to the making of government decisions or the formulation of government

policy;

(e) arecord the purpose of which isto brief Ministers of the Crown in relation to makers that
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are brought before, or are proposed to be borough before, Council or that are the subject of
communications or discussions refereed to in paragraph (d); and

(f) draft legidlation.

Definition of " Council”

39.(3) For the purposes of subsection (2), "Council” means the Queen's Privy Council for Canada,
committees of the Queen's Privy Council for Canada, Cabinet and committees of Cabinet.
Exception

39.(4) Subsection (1) does not apply in respect of

(a) aconfidence of the Queen's Privy Council for Canada that has been in existence for more
than twenty years; or

(b) adiscussion paper described in paragraph (2)(b)
(i) if the decisions to which the discussion paper reates have been made public, or

(i) where the decisions have not been made public, if four years have passed since the decisons
were made.



