Before the Central Information Commission

2nd Floor, ‘B’ Wing, August Kranti Bhawan, Bhikaiji Cama Place, New Delhi- 110 066

Complaint admitted under Section 18(1)(c), (e) and (f) of 

The Right to Information Act, 2005
Complaint No. CIC/CC/C/2016/000029

In the matter of 

Venkatesh Nayak vs The CPIO, Ministry of Home Affairs

Submission of counter to the justification 
filed on behalf of the Respondent Public Authority along with amended prayers
Date of submission: 14/09/2016
Index of Contents
	No.
	Item
	Page

	1.
	Counter to the rejoinder filed by the CPIO, MHA dated 24th August, 2016 along with amended prayers
	2-8


Complaint admitted under Section 18(1)(c), (e) and (f) of 

The Right to Information Act, 2005
Complaint No. CIC/CC/C/2016/000029
Counter to the justification filed by the Respondent Public Authority along with amended prayers
The aforementioned Complainant respectfully submits as below:

1) that this Hon’ble Commission, at its hearing, in the instant case, dated, 27/07/2016 was pleased to direct as follows:
“The respondent is directed to give detailed justification on points 1 to 4 and 6 to 7 of the RTI application to the Commission with a copy to the appellant within 30 days of this order. The respondent is also directed to provide information within 30 days on point 5 of the RTI application or justification for its denial if for its denial [sic] they withhold the information.”;

2) that on 30/08/2016, this Complainant received, via ordinary post, a copy of the justification for rejecting access to information from the Respondent dated 24th August, 2016;
3) that this Complainant is not satisfied with the justification provided by the Respondent Public Authority for reasons explained below, onwards of para #5, and is desirous of pressing this complaint before this Hon’ble Commission for making a determination as to whether or not to allow the relief prayed for in the complaint dated 29/11/2015 which has resulted in the instant case;

4) that the Respondent Public Authority has given the following similarly worded “detailed justification” for denying access to information sought at points #1 to 4 and 6 of the Complainant’s RTI application dated 23/09/2015:
“The issue being highly sensitive and the final agreement is yet to be reached, a copy of the Framework Agreement cannot be provided in national security interest. Hence the information is exempted under Section 8(1)(a) of Chapter II of the RTI Act, 2005”;
5) that this Complainant, for reasons explained onwards of para #5.1, below, believes that the Respondent Public Authority has not adequately discharged its burden of proving why the information ought not to be disclosed under the RTI Act, despite an express direction to so do by this Hon’ble Commission:

5.1) that Section 8(1)(a) of the RTI Act prescribes a strict harm test for the purpose of denying access to information on the grounds mentioned therein. Section 8(1)(a) is reproduced below:

“8. (1) Notwithstanding anything contained in this Act, there shall be no obligation to give any citizen,— 

(a) information, disclosure of which would prejudicially affect the sovereignty and integrity of India, the security, strategic, scientific or economic interests of the State, relation with foreign State or lead to incitement of an offence; [emphasis supplied];
5.2) that a bare perusal of Section 8(1)(a) of the RTI Act cited above reveals that to be able to legitimately claim the protection of that exemption clause, a public authority making such a claim must show how disclosure of information would ‘prejudicially affect’ any of the interests protected therein. Nothing in the “detailed justification” submitted by the Respondent Public Authority comes close to an explanation as to how any of the interests protected under Section 8(1)(a) would be attracted by disclosure of information sought in the RTI application dated 23/09/2015. In fact the Respondent Public Authority does not even claim that disclosure would “prejudicially affect” the ongoing negotiations. Instead the Respondent Public Authority has only stated that the information cannot be provided in “national security interest”. This Complainant humbly submits that this is not adequate justification for the purpose of invoking the protection of Section 8(1)(a) of the RTI Act to reject access to information. The Respondent has not satisfactorily shown what prejudice would be caused by disclosure of the requested information; 

5.3) that to the best of this Complainant’s knowledge there is no case law emanating from the High Courts or the Supreme Court of India regarding the manner in which Section 8(1)(a) of the RTI Act may be legitimately invoked to reject access to information. However, the jurisprudence developed around other exemptions listed in the RTI Act can serve as a guide for the present case. For example, in the matter of Bhagat Singh vs Chief Information Commissioner & Ors., [146 (2008) DLT 385] the Hon’ble Delhi High Court was pleased to observe as follows regarding the harm test contained in Section 8(1)(h) of the RTI Act:

“13. ... It is apparent that the mere existence of an investigation process cannot be a ground for refusal of the information; the authority withholding information must show satisfactory reasons as to why the release of such information would hamper the investigation process. Such reasons should be germane, and the opinion of the process being hampered should be reasonable and based on some material. Sans this consideration, Section 8(1)(h) and other such provisions would become the haven for dodging demands for information.” [emphasis supplied];

5.4) Further, in the matter of Adesh Kumar vs Union of India & Ors., WP (C) No. 3543/2014, judgement dated 16/12/2014, another Bench of the Hon’ble Delhi High Court was pleased to make the following observations on the manner of application of the harm test contained in Section 8(1)(h) of the RTI Act:

“6. A plain reading of the aforesaid provision [Section 8(1)(h)] indicates that information which would impede the process of investigation or apprehension or prosecution of offenders could be denied. In order to deny information, the public authority must form an affirmative opinion that the disclosure of information would impede investigation, apprehension or prosecution of offenders; a mere perception or an assumption that disclosure of information may impede prosecution of offenders is not sufficient. In the present case, neither the FAA nor the CIC has considered as to how the information as sought for would impede the process of investigation or apprehension or prosecution of the petitioner and other accused… 
10. A bare perusal of the order passed by the FAA also indicates that the aspect as to how the disclosure of information would impede prosecution has not been considered. Merely, citing that the information is exempted under Section 8(1)(h) of the Act would not absolve the public authority from discharging its onus as required to claim such exemption. Thus, neither the FAA nor the CIC has questioned the Public Authority as to how the disclosure of information would impede the prosecution.” [emphasis supplied];

5.5) Further, in the matter of Union of India vs. Sh. O. P. Nahar, WP (C) 3616/2012, judgement dated 22/04/2015, another Bench of the Delhi High Court was pleased to explain in the following words, the true burden that rests on a public authority for proving that an exemption was applicable to the information requested,:

““13. A careful reading of the provision would show that the holder of the information can only withhold the information if, it is able to demonstrate that the information would “impede” the process of investigation or apprehension or prosecution of the offenders. 
14. In the present case, the facts, as set out hereinabove, clearly demonstrate that the investigation is over. The charge sheet in the case was filed, as far back as on 31.12.2010. 
14.1 The question then is, would the information sought for by the respondent “impede” the respondent’s apprehension or prosecution. The respondent is in court and he says that he has been granted bail by the competent court. Therefore, prima facie, the view of the competent court, which is trying him, is that there is no impediment in apprehending the respondent, and that he would be available as and when required by the court. The petition makes no averments as to how the information sought for by the respondent would prevent his prosecution.” [emphasis supplied];

6) that the Respondent Public Authority has given two reasons for denying access to information sought at Points #1-4 and 6 of the RTI application dated 23/09/2015, namely- that ‘the issue is highly sensitive’ and that the final agreement is yet to be reached. To the best of these Appellant’s understanding, the Respondent Public Authority has not been able to establish a reasonable nexus between these concerns and the prejudice to the interests protected under Section 8(1)(a) of the RTI Act. The Respondent Public Authority has not shown in any detailed manner how any of the protected interests under Section 8(1)(a) will be attracted. The agreement is being negotiated with the ostensible purpose of enhancing national security by reaching a consensus on contentious issues which had earlier made the non-State actors take up arms against the Indian State. Surely, the people of India including this Complainant on whose behalf the negotiations are being conducted have the right to know the broad contours of the framework accord on the basis on which further negotiations are being conducted. It is hereby clarified that this Complainant has not sought any information about the subsequent negotiating positions taken by the Government of India after the signing of the framework agreement. Therefore the question of jeopardising the ongoing negotiations does not arise;
7) that, that the non-State actors with whom the negotiations are being conducted by Government of India have not elected to hold their silence on the said negotiations is evident from multiple media reports published this year. In an interview published on 08 July, 2016, on its front page, a prominent English language national daily, reported as follows:
“Thuingaleng Muivah (82), general secretary of the National Socialist Council of Nagalim (Isak-Muivah), which signed a framework agreement with the government last year, told The Hindu that the outfit had not given up its demand for sovereignty.

Mr. Muivah also said that a separate flag and passport for Nagas was not just a “demand” but a right as the “Nagas were never under Indian rule.”

“No, no. The understanding on shared sovereignty has been arrived [at] because the uniqueness of Naga history is recognised. We are not giving up on the demand of sovereignty,” Mr. Muivah said in a rare interview since the signing of the agreement, and perhaps the first after the death of NSCN (I-M) chairman Isak Chishi Swu.”

(Source: http://www.thehindu.com/news/national/nscn-has-not-given-up-on-sovereignty-says-muivah/article8820302.ece) 
Earlier, another prominent English language national daily reported as follows:

“VS Atem, an emissary of the NSCN-IM’s central leadership and a key figure in the talks, had told HT earlier: “If Kashmir can have a separate flag, why not Nagas? China also has separate flags for Macau, Hong Kong and Taiwan.” 

(Source: http://www.hindustantimes.com/india/nagaland-may-get-separate-flag-as-part-of-final-accord-with-centre/story-gtaBiSGy262efMkz4qToaI.html);

8) that it is extremely unfortunate that the popularly elected Government, represented by the Respondent Public Authority, that is negotiating with non-State actors, has chosen to remain silent on the framework agreement whereas the non-State actors have full sway over the print and electronic media revealing their positions publicly, as shown above. Disclosure of information sought in the RTI application dated 23/09/2015 will have the effect of making official known the mind of the Government of India, thereby assuaging any concerns that the citizenry may have about the negotiations based on skewed information being released in the public domain from non-official sources;
9) that it is crucial for the citizenry, of which this Complainant is a part, to have access to official information about the framework agreement on the basis of which negotiations are being conducted with non-State actors. Should this Hon’ble Commission become impressed by the submission of the Respondent Public Authority that the information sought at points #1-4 and 6 of the RTI application dated 23/09/2015 is not fit for disclosure, it may be pleased to apply the public interest test contained in Section 8(2) of the RTI Act to direct the disclosure of all information in the larger public interest on the grounds argued at paras # 5.3, 6 & 7 above. The information sought in the Complainant’s RTI application dated 23/09/2015 is essential for the citizenry to conduct an informed debate on the core issue of the settlement of the long-standing dispute. The objective of creating an informed citizenry is mentioned in the Preamble of the RTI Act itself;
10) that the response provided by the Respondent Public Authority in relation point #5 of the RTI application dated 23/09/2015 is also unsatisfactory. This Complainant has not sought the compensation package provided to the Government Interlocutor with specific relation to the conduct of the negotiations with the non-State actors. The Query at #5 of the RTI application is general in nature- it is about the compensation package and remuneration package provided to the Government Interlocutor, per se. The Respondent Public Authority has not provided this information in its response. As taxpayer funds sourced from citizens like this Complainant are being spent on making payments to the Government Interlocutor, the Complainant has every right to know the details of the compensation package paid to the Government Interlocutor. Further, as the Respondent Public Authority has not invoked any exemption under the RTI Act to reject access to this information in its “detailed justification”, this Hon’ble Commission may please direct the CPIO to disclose detailed information about the compensation package and monthly remuneration paid to the Government Interlocutor.

Amended prayers:

11) In view of the long duration for which the disposal of the matters raised in the RTI application dated 23/09/2015, that forms the basis of this complaint, has been pending, and with a view to avoiding further imposition on the precious time and resources of this Hon’ble Commission by coming back to it with an appeal against any future decision of the Respondent Public Authority, and also because the Respondent Public Authority has supplied some information in relation to point #5 of the said RTI application, this Complainant seeks this Hon’ble Commission’s leave to amend prayer #3 included in the Complaint dated 29/11/2015, as follows:

3) that this Hon’ble Commission may be pleased to direct the Respondent Public Authority to disclose all the information sought in the RTI application dated 23/09/2015 for reasons argued onwards of para #5 above;

12) that this Complainant respectfully leaves it to the best judgement of this Hon’ble Commission to pass such orders, as it may find appropriate, on the remaining prayers included in the Complaint dated 29/11/2015.

13) I hereby verify that the facts stated above are true to the best of my knowledge. I also affirm that a copy of this counter along with amended prayers is being transmitted to the Respondent Public Authority by Speed Post.

Signature of the Complainant:

(Venkatesh Nayak)
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