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Before the Designated First Appellate Authority 

And Sr. General Manager, Ammunition Factory

Khadki, Pune- 411 003
Appeal submitted under Section 19(1) of the Right to Information Act, 2005
Date: 14/10/2016
1) Name and 




Venkatesh Nayak
address of the appellant


:
#55A, 3rd Floor

Siddharth Chambers-1







Kalu Sarai







New Delhi- 110 016 

2) Name and address of the Central

The Central Public Information Officer Public Information Officer (CPIO) to
:
Ordnance Factory Board Headquarters

whom the RTI application was sent

Ayudh Bhawan








10-A, S. K. Bose Road








Kolkata, West Bengal
3) Name and address of the CPIO
:
Shri N P Naik
who gave the reply to the RTI


Central Public Information Officer

Application





Ammunition Factory Khadki








Pune – 411 003

4) Particulars of the RTI application-



a) No. and date of submission 

No. RTI/GoI/OFB/2016/1 dated
of the RTI application

:
21/07/2016
b) Date of payment of 

additional fee (if any)

:
Not applicable.
5) Particulars of the order(s)
Reply of No. Sthapana/260/RTI

including number, if any against
: 
Cell/16103/2016

which the appeal is preferred



6) Brief facts leading to the appeal
:  
6.1) On 21/07/2016 this Appellant despatched by Speed Post a request for information to the CPIO mentioned at para #2 above along with the prescribed application fee, stating as follows (Annexe 1):

“I would like to obtain the following information from your public authority under the RTI Act, 2005 relating to the manufacture and sale of anti-riot weapons and related ammunition:

1) A clear photocopy of all official records/documents that describe the physical characteristics and specifications of all weapons and related ammunition manufactured for the purpose of riot control by the Ordnance Factories under your jurisdiction along with the name and location of the factories where manufactured;

2) A clear photocopy of all official records/documents containing the wholesale price and maximum retail price fixed currently for all categories of anti-riot weapons and related ammunition manufactured by the Ordnance Factories under your jurisdiction;

3) A clear photocopy of all official records/ documents relating to the sale of the anti-riot weapon- “12 Bore Pump Action Gun” and related ammunition containing specific details such as the identity of the buyer, date of sale, sale price, and quantity of such guns and related ammunition sold. Please provide the said information for every transaction that took place from 01 January 2010, till date; and
4) A clear photocopy of all studies relating to the efficacy and impact of the anti-riot weapon- “12 Bore Pump Action Gun” and all types of cartridges usable with such gun “held by” your public authority or which is “under the control of” your public authority as understood in terms of Section 2(j) of the RTI Act.”

6.2) On 23/08/2016, this Appellant received from the CPIO of the Ordnance Factory Board a copy of the communication transferring his RTI application of number and date captioned above, to this Respondent Public Authority for disposal. This action of transfer is not under challenge in the present appeal. This Appellant has elected not to waste the precious time of this Hon’ble Appellate Authority by going into the contents of the said communication. Similarly, in order to prevent wasting the precious time of this Hon’ble Appellate Authority, this Appellant has elected not to enclose copies of the said communication as they are not under challenge in this appeal and that they will be available with the CPIO specified at para #3 above for the ready reference of this Hon’ble Appellate Authority.
6.3) On 14/09/2016, this Appellant received a reply of number and date specified at para #5 above from the CPIO mentioned at para #3 above stating as follows (Annexe 2):
“The information sought by you is sensitive defense information and its disclosure is exempted:

(i) under Section 8(1)(a) of the RTI Act which states that:

“information, disclosure of which would prejudicially affect the sovereignty and integrity of India, the security, strategic, scientific or economic interests of the State, relation with foreign State or lead to incitement of an offence”;

(ii) under Section 8(1)(d) of RTI Act which states that:

“information including commercial confidence, trade secrets or intellectual property, the disclosure of which would harm the competitive position of a third party, unless the competent authority is satisfied that larger public interest warrants the disclosure of such information.”

2. In view of the above, the information sought by you cannot be furnished.”

6.4) This Appellant is aggrieved by the reply of the CPIO specified at para #3 above.
7) Prayers or relief sought

:

This Appellant prays that this First Appellate Authority be pleased to:

1) admit this appeal and inquire into the matters raised herein; 
2) set aside the decision of the CPIO specified at para #3 above; and
3) direct the said CPIO to disclose all information specified in the instant RTI application free of charge as is this Appellant’s right under Section 7(6) of the RTI Act.
8) Grounds for the prayer or relief
:

8.1) According to Section 19(1) of the RTI Act, an RTI applicant who is aggrieved by a decision of the CPIO, may prefer an appeal against such decision to an officer senior in rank to such CPIO within 30 days of the receipt of such decision. This Appellant received the decision of the CPIO specified at para #3 above on 14/09/2016. This appeal is being submitted on the 30th day of receipt of the said reply. This Appellant is aggrieved by the decision of the CPIO for the reasons described below:

8.1.1) It is humbly submitted that in his reply, the CPIO specified at para #3 above, has characterised the information sought as “sensitive defense information”. A perusal of the nature of information sought in the instant RTI application whose contents are reproduced at para #6.1 above and evidenced at Annexe 1, will immediately indicate that this Appellant has not sought any information relating to the defence of India or the equipment used for such purpose. All information sought at points #1-4 of the instant RTI application relate to equipment such as weapons and ammunition sold by this Respondent Public Authority to law enforcement agencies within India for the purpose of riot control. By no stretch of imagination can it be said that such weapons and ammunition are used in the defense of the country. They are used solely to deal with situations where the citizens of India are involved. Riot control operations cannot be categorised as actions aimed at defending the country against its own citizens. Riot-control operations are primarily law and order operations, not defense operations. Further, to the best of this Appellant’s knowledge anti-riot weapons and ammunition are not used against enemy soldiers or aliens. This Appellant has not sought any information relating to weapons and ammunition sold to the defence forces in India. Therefore the CPIO has erred in his treatment of the instant RTI application which demonstrates inadequate application of mind to the contents of the instant RTI application. This Appellant is aggrieved by this action of the CPIO specified at para #3 above. Hence the submission of this appeal to this Hon’ble First Appellate Authority.

8.1.2) Further, the CPIO specified at para #3 above has invoked Section 8(1)(a) of the RTI Act, lock, stock and barrel, as the first ground for rejecting the instant RTI application. He has cited the said sub-section in its entirety in his order. Section 8(1)(a) of the RTI Act comprises of at least 7 grounds for exempting information from disclosure to any citizen, six of which are the sovereignty and integrity of India, its security interests, its strategic interests, its scientific interests, its economic interests or its relations with foreign States. Nothing in the information specified at paras #1-4 of the instant RTI application have anything to do with any of the interests specified in Section 8(1)(a) of the RTI Act. The information sought is about the specifications, sale price, quantum of sale, identity of the buyer(s) and the reports of any tests that may have been undertaken to determine the efficacy of riot-control weapons and ammunition. This Appellant believes that these points of information do not attract any of the grounds specified in Section 8(1)(a) in any manner. The manner in which the CPIO specified at para #3 above has invoked Section 8(1)(a) of the RTI Act to reject access to the requested information once again indicates a lack of due application of mind to the contents of the instant RTI application. His decision deserves to be set aside. Hence the submission of this appeal to this Hon’ble First Appellate Authority.

8.1.3) Further, the CPIO specified at para #3 has invoked the last limb of Section 8(1)(a), namely the possibility of using the information sought to incite violence. The said CPIO appears to have come to the conclusion that the information sought in the instant RTI application is likely to be used by this Appellant for inciting violence. The said CPIO has not any details of the materials used by him to make such a determination. Casting such an aspersion on this Appellant without affording him an opportunity to defend himself may amount to committing libel against this Appellant. This action of the said CPIO is also indicative of lack of due application of mind while arriving at a decision on the instant information request. This Appellant is aggrieved by this action of the said CPIO and prays for the said decision to be set aside. Hence the submission of this appeal to this Hon’ble First Appellate Authority.

8.1.4) Further, the CPIO specified at para #3 has invoked Section 8(1)(d) of the RTI Act to reject access to the information requested in the instant RTI application. Section 8(1)(d) is designed to protect the information that is in the nature of commercial confidence or trade secrets or any intellectual property and whose disclosure will harm the competitive position of a “third party”. This Appellant has not sought any information about any third party. The contents of the instant RTI application clearly indicate that the information sought relates to the activities of this Respondent Public Authority. It is with this purpose in mind that the CPIO of the Ordnance Factory Board transferred the instant RTI application to the CPIO specified at para #3 above. It is not clear from the decision issued by the latter CPIO as to which third party’s commercial interests, trade secrets, intellectual property or competitive position the CPIO is seeking to protect. This action of the said CPIO is also indicative of lack of adequate application of mind to the contents of the instant RTI application. This Appellant is aggrieved by this action of the said CPIO and prays for the said decision to be set aside. Hence the submission of this appeal to this Hon’ble First Appellate Authority.

8.1.5) Further, the CPIO specified at para #3 above has cited Section 8(1)(d) of the RTI Act, lock, stock and barrel in his decision without paying attention to the list limb of that clause. The last limb of Section 8(1)(d) permits the disclosure of the information sought in the larger public interest even if the said exemptions are applicable. Nothing in the decision of the said CPIO indicates that he had afforded this Appellant an opportunity to demonstrate the larger public interest involved in the disclosure of information specified in the instant RTI application, to enable the matter to be referred to the competent authority. Instead the said CPIO has made an arbitrary decision. This is also indicative of lack of due application of mind. This Appellant is aggrieved by this inaction of the said CPIO and prays for the said decision to be set aside. Hence the submission of this appeal to this Hon’ble First Appellate Authority.

8.1.6) Further, this Appellant would like to put for the consideration of this Hon’ble Appellate Authority, the following public interest grounds for consideration, should he be inclined to upholding the decision of the CPIO specified at para # above. Section 8(1)(d) and Section 8(2) of the RTI Act both permit the disclosure of information in the larger public interest even when one or more exemptions are attracted to such information. Without conceding that the said CPIO has legitimately invoked the exemptions under Sections 8(1)(a) and (d), this Appellant proffers the following public interest arguments for the consideration of this Hon’ble Appellate Authority:

(i)  that the Ordnance Factory Board is already displaying the specifications relating to even defence equipment such as guns, mortars, artillery guns etc. on its website without any fear of prejudicially affecting the interests protected under Section 8(1)(a) of the RTI Act. As this Hon’ble Appellate Authority is already familiar with the contents of the OFB website, this Appellant is not adducing any evidence to prove this point. Given the disclosure of such information relating to defence equipment, there is no justifiable reason to withhold access to information regarding the specifications of riot-control weapons and ammunition used. OFB appears to be disclosing such information in public interest. The same principle ought to apply to riot-control weapons also;
(ii) that the disclosure of the wholesale and retail price of the riot control weapons and ammunition manufactured by this Respondent Public Authority can in no way adversely affect any of the interests protected under Section 8(1)(a) or 8(1)(d) of the RTI Act because such information cannot be employed to protect the security or strategic interests of India. Further, the information being sought is about this Respondent Public Authority and not any third party. So no public interest is likely to be harmed by disclosing such information;

(iii) that the disclosure of the data regarding the quantum of sale and sale price of riot control weapons and ammunition and the identity of the buyers can in no way harm any of the interests protected under Section 8(1)(a) and 8(1)(d) of the RTI Act because this Appellant is not interested in the deployment of such riot-control weapons by the buyers on the ground. So no public interest is likely to be harmed by the disclosure of such information. Further, it needs to be pointed out that the said riot-control weapons are manufactured by this Respondent Public Authority using taxpayer funds. They are being purchased by law enforcement agencies using taxpayer funds. This Appellant being a taxpayer has every right to seek the information about the sale and purchase of such equipment in the larger public interest;

(iv) that the information regarding reports of the efficacy and impact of the anti-riot weapon and ammunition specified in para #4 of the instant RTI application relates to the use of such weapons against the citizens of India by law enforcement personnel who are also citizens of India. Being a responsible voter cum taxpayer of India, this Appellant has every right to know whether the riot-control weapons sold by tis Respondent Public Authority are fit for purpose. This information must be in the public domain for the citizenry to be able to debate in an informed manner, the use of such riot-control weapons against their brothers and sisters. This is also a public interest ground that supports disclosure of the information sought in the instant RTI application.
9) I hereby verify that the aforementioned facts are true to the best of my knowledge. I also declare that I have authenticated the Annexes to this appeal.

Signature of the Appellant:

(Venkatesh Nayak)
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