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12. Brief facts leading to the complaint 
: 
12.1 On 20/9/2010 I despatched by courier a request letter (Enclosure 1) to the CPIO HQ-IDS above seeking compliance with Section 4(1)(b) of the Right to Information Act, 2005 (RTI Act) stating as follows:

“1) I would like to bring to your notice that a press statement issued through the Press Information Bureau dated 16th June 2010, indicates that your public authority has caused the release of two joint doctrines, namely:

a)  Joint Doctrine for Perception Management and Psychological Operations; and

b)  Joint Doctrine for Air and Land Operations

A copy of the press statement is attached. Upon checking I could not find the text of these joint doctrines on your website or on those of the Indian Army, the Indian Navy and the Indian Air Force. I would like to draw your attention to the fact that these joint doctrines are in the nature of information that must be disclosed proactively under Section 4(1)(b)(v) of the RTI Act. According to this clause “Every public authority…” is required to publish “…the rules, regulations, instructions, manuals and records held by it or used by its employees for discharging its functions”. 

2) The Research Resources section of your website makes a reference to a link namely, “Reforming the National Security System - Recommendations of the Group of Ministers”. However the actual document is not accessible at this link. I request you to upload the complete text of this document on your website.

3) Further, Section 4(1)(c) of the RTI Act requires “Every public authority…” to “publish all relevant facts while formulating important policies or announcing the decisions which affect the public.” All three documents mentioned above ought to have been displayed on your website as they are important policies or recommendations for policy reform. According to Section 4(4) of the RTI Act as the designated CPIO you are the custodian of information required to be proactively disclosed under Section 4(1). As the three documents mentioned above have not been disclosed suo motu, I request you to comply with the requirements of Section 4(1) and upload them on your website. As this is a request for compliance with Section 4(1) of the RTI Act no application fee is required to be paid. I request you to inform me of action taken on this compliance request at the earliest.”

I did not receive any response to my letter from the CPIO.
9.2 After waiting for a reply, in vain, for more than two months, on 24/11/2010, I despatched by courier, a formal application (Enclosure 2) along with application fee under Section 6(1) of the RTI Act to the CPIO stating as follows:

“On 20/09/2010 I had despatched a request to you for compliance with Section 4(1) of the Right to Information Act, 2005 (RTI Act) in relation to the following documents:

1) Joint Doctrine for Perception Management and Psychological Operations;

2) Joint Doctrine for Air and Land Operations; and

3) Reforming the National Security System – Recommendations of the Group of Ministers.

Copies of the compliance request and the attached press statement are enclosed.

More than two months have passed since the despatch of the aforementioned letter to your office. I have not received any response till date. Consequently, I am constrained to submit a formal request for these documents under Section 6(1) of the RTI Act. I would like to obtain a copy of the documents mentioned at points #1, 2 and 3 above on a CD.

I am a citizen of India. I have enclosed an IPO (bearing #88E 452758) towards payment of the prescribed application fee. I would like to receive the CD containing the aforementioned documents at my postal address mentioned above. Kindly inform me of the additional fee payable for obtaining the requested information.”

9.3 On 20/12/2010 I received a communication (Enclosure 3) from the CPIO stating as follows:

“1. Refer your application dated 24 Nov 2010.

2. Joint Doctrine for Air and Land Operations and perception Management and Psychological Operations were released by Chairman COSC on 16 Jun 2010. Both these Joint Doctrines carry Security Classification ‘RESTRICTED’ which as per Manual of Security Instructions 2008 applies to information and material which is essentially meant for official purpose. The info on Joint Doctrine are denied as per section 8(1)(a) of RTI Act 2005.

3. No response can be provided on the document “Reforming the National Security System – Recommendations of the Group of Ministers” as HQ IDS is not repository of this document.”
9.4 Not satisfied with the reply of the CPIO, I filed a first appeal (Enclosure 4) with the FAA on 13/01/2011 stating as follows:

“8.1 The first ground for this appeal is the absence of a reply from the designated CPIO of HQ-IDS and the lack of jurisdiction for the 2nd Respondent to make a decision on my application submitted under the RTI Act. According to sub-section (1) of Section 7 of the RTI Act, the CPIO on receipt of a request under section 6 is required to either provide the information on payment of such fee as may be prescribed or reject the request for reasons specified in sections 8 and 9. According to the website of the Ministry of Defence of which HQ-IDS is a part, the SM DACIDS (MS &SD) functioning from Room No. 268 B, HQ IDS, South Block has been designated as the CPIO (Enclosure 4). The name or designation of the 2nd Respondent does not figure in this factual statement. Under Section 7 no officer or representative of a public authority other than the designated CPIO has the jurisdiction to make a decision of granting access to or refusing disclosure of information requested by an RTI applicant. Therefore the reply of the 2nd Respondent presumably on behalf of the public authority is coram non judice or without jurisdiction and is fit to be set aside. Hence the filing of this appeal.
8.2 As the designated CPIO has not responded to my RTI application within the time limit of 30 days specified in Section 7 of the RTI Act I am invoking the remedy available under Section 19(1) of the RTI. According to Section 19 (1) of the RTI Act any person who does not receive a decision from the CPIO within the time specified in sub-section (1) or clause (a) of sub-section (3) of Section 7 may within thirty days from the expiry of that period prefer an appeal to such officer who is senior in rank to the CPIO. I have not received a decision on my application from the designated CPIO within the specified time limit. Hence the filing of this appeal.
8.3 The second ground for this appeal arises from the justification provided by the 2nd Respondent for refusing access to information, presumably acting on behalf of HQ-IDS. On the request made for documents named at paras #1 and 2 of my RTI application the 2nd Respondent has reasoned that they are classified ‘Restricted’ as per Manual of Security Instructions, 2008. The 2nd Respondent has taken recourse to instructions contained in a document that is not available in the pubic domain for reasons explained at para #8.3.2.b below. So I am unable to challenge the validity of this classification referred to by the 2nd Respondent. However I submit the following arguments to counter the claim of the 2nd Respondent presumably made on behalf of HQ-IDS:
8.3.1 The Joint Doctrines mentioned at paras #1 and 2 of my application seem to be in the nature of other doctrines that HQ-IDS has already uploaded on its website. For example the Doctrine for Sub Conventional Operations used by the Indian Army since 2006 has been uploaded at: http://www.ids.nic.in/Indian%20Army%20Doctrine/ doctrine%20sub%20conv%20w.pdf  - a website which is publicly accessible (see pages #-21 of Enclosure 5 containing a printout of the webpage entitled “Doctrine” from HQ-IDS website). Access to this document is not password protected. I have not printed this document of more than 16MB size in order to save paper. This document may be opened on any Internet enabled website available at the office of the first appellate authority. Next, the document entitled Conduct of Operations applicable to the Indian armed forces is publicly accessible on the website of HQ-IDS at the following URL: http://www.ids.nic.in/Indian %20Army%20Doctrine/indianarmydoctrine _2.doc (see page #2 of Enclosure 5 containing a printout of the webpage entitled “Doctrine” from HQ-IDS website).  Next, the website of HQ-IDS displays 25 documents under the link “Joint Doctrine, USA” (see page #1 of Enclosure 5 containing a printout of the webpage entitled “Doctrine” from HQ-IDS website). In fact the complete text of these documents produced by various agencies in the United States of America has been reproduced by HQ-IDS on its website. Next, 56 documents have been uploaded under the Doctrine Section of the website of HQ-IDS under the sub-heading “French” (see pages #2-3 of Enclosure 5 containing a printout of the webpage entitled “Doctrine” from HQ-IDS website). All of these documents are publicly accessible to any person with a functional Internet connection. Next, 19 documents of a similar nature relating to the “United Kingdom” have been uploaded on the same webpage of HQ-IDS all of which are publicly accessible (see pages #3-4 of Enclosure 5 containing a printout of the webpage entitled “Doctrine” from HQ-IDS website). The same portion of this website contains the link to the Joint Doctrine of the United Kingdom (UK). Various defence doctrines and related documents are publicly accessible on this UK website. 
8.3.2 In light of the statements of facts made above, two conclusions are reasonably possible:

a) By making the doctrines of the Indian armed forces publicly available on its website HQ-IDS has caused prejudice to their operational capabilities because by HQ-IDS’s own admission such documents are classified ‘Restricted’ and meant for official purpose only. By making the joint doctrines of the armed forces of the USA, France and the UK publicly accessible on its website HQ-IDS has compromised the operational capabilities of the armed forces of these three countries as well. This ‘indiscretion’ itself should be cause for concern as it impinges on India’s friendly relations with these countries. However the continued availability of these documents on a public website owned by a public authority under the Government of India, as on the date of submission of this appeal, itself is factual evidence that no harm will be caused by the public disclosure of these doctrines.

b) The only other conclusion possible is that the Joint Doctrines whose copies I have sought have been wrongly classified by HQ-IDS as “Restricted”. Going by the examples cited above at para #8.3.1, these kinds of documents are fit for public disclosure. I am unable to prove my case conclusively because the Manual of Security Instructions 2008 is not publicly available. Access to this document has been refused by the Ministry of Home Affairs in response to my RTI application in 2009. This refusal has also been upheld by the Central Information Commission in the matter of Venkatesh Nayak v Ministry of Home Affairs Appeal No. CIC/WB/A/2009/000758 decision dated 8.12.2009 (URL for decision is: http://rti.india.gov.in/cic_decisions/SS-08122009-04.pdf). This decision will be challenged before the appropriate court at a later date.
Both conclusions indicate the untenability of the position adopted by the 2nd Respondent presumably acting on behalf of HQ-IDS in response to my RTI application. Hence the filing of this appeal.

8.4 The third ground for this appeal arises from the misinterpretation of Section 8(1)(a) of the RTI Act indulged in by the 2nd Respondent while replying to my information request. The 2nd Respondent has held that the information has been denied as per Section 8(1)(a) of the RTI Act. The only reasoning provided by the 2nd Respondent as explained above already is that the information sought at paras #1-2 of my application are classified ‘Restricted’ and may be used for official purpose only. A plain reading of Section 8(1)(a) of the RTI Act does not indicate any such reason for rejection. According to the text of the RTI Act as published in the official Gazette of India (Extraordinary) dated June 21, 2005:

“ 8. (1) Notwithstanding anything contained in this Act, there shall be no obligation to give any citizen,— 

(a) information, disclosure of which would prejudicially affect the sovereignty and integrity of India, the security, strategic, scientific or economic interests of the State, relation with foreign State or lead to incitement of an offence;…”
Nowhere in Section 8(1)(a) of the RTI Act can the ground invoked by the 2nd Respondent be found. The 2nd Respondent has therefore not applied his mind to the letter and spirit of Section 8(1)(a) while replying to my RTI application presumably on behalf of HQ-IDS. Hence the filing of this appeal.

8.5 The fourth ground for this appeal arises in relation to the contention of the 2nd Respondent regarding information sought at para #3 of my RTI application. The 2nd Respondent has contended that the “Reforming the National Security System – Recommendations of the Group of Ministers” is not available with HQ-IDS. In fact I learnt about the existence of a document bearing such title from the website of HQ-IDS only. The website of HQ-IDS mentions this title at an inoperative link on the “Research Resources” webpage at the following URL: http://www.ids.nic.in/research.htm (Enclosure 6).  Given this statement of fact, the contention of the 2nd Respondent that the document in question is not available is difficult to believe and accept. Even if the weblink for the document in question had been uploaded in anticipation of receiving it from any other public authority at a later date, HQ-IDS is duty bound to transfer para #3 of my RTI application to such public authority that holds the said document. According to Section 6(3) of the RTI Act:
“(3) Where an application is made to a public authority requesting for an information,— 

(i) which is held by another public authority; or 

(ii) the subject matter of which is more closely connected with the functions of another public authority, 

the public authority, to which such application is made, shall transfer the application or such part of it as may be appropriate to that other public authority and inform the applicant immediately about such transfer: 

Provided that the transfer of an application pursuant to this sub-section shall be made as soon as practicable but in no case later than five days from the date of receipt of the application.”

However the 2nd Respondent in his reply has washed off his hands with a perfunctory statement without transferring para #3 of my RTI application to any other public authority. This action is not in line with the letter and spirit of the RTI Act. Hence the filing of this appeal.
9.5 In my first appeal I mentioned the following prayers:

“1) I pray that my appeal be admitted and duly inquired into.

2) I pray that the Hon’ble Appellate Authority order disclosure of all information sought in my RTI application free of cost as is my entitlement under Section 7(6) of the RTI Act. As the reply of the 2nd Respondent is coram non judice the effect is of lack of response from the designated CPIO of HQ-IDS as a public authority under the RTI Act. I am therefore entitled to receive all the requested information free of cost as no response has been received from the designated CPIO within the time limit specified under Section 7(1) of the RTI Act.

3) I pray that the Hon’ble Appellate Authority order uploading of all information sought in my RTI application on the website of HQ-IDS as it is in the nature of information required to be proactively disclosed under Section 4(1)(b) of the RTI Act.

4) I pray that the Hon’ble Appellate Authority order appropriate disciplinary action against the designated CPIO for not responding to my original compliance request and later for not responding to my RTI application as per the obligation under Sections 4(4) and 7(1) of the RTI Act respectively.

5) I pray that the Hon’ble Appellate Authority order appropriate disciplinary action against the 2nd Respondent for taking action on a matter over which he has no jurisdiction under the RTI Act.”

9.6 On 01/02/2011 the FAA disposed of my first appeal with the following orders (Enclosure 5):
“With due consideration to the grounds for appeal presented by you and the facts presented by the concerned departments of HQIDS, the decisions of the undersigned in respect of the relief sought by you are as under:-

	Ser
	Relief Sought and Grounds thereof
	Decision

	(a)
	My appeal may be admitted and duly inquire into.
	Admitted

	(b)
	The Hon’ble Appellate Authority order disclosure of all information my RTI application free of cost as is my entitlement under Section 7(6) of the RTI Act. As the reply of the 2nd Respondent is coram non judice the effect is of lack of response from the designated CPIO of HQ-IDS as a public authority under the RTI Act. I am therefore entitled to receive all the requested information free of cost as no response has been received from the designated CPIO within the time limit specified under Section 7(1) of the RTI Act.
	(i) The second respondent, namely Col G P Singh was the designated CPIO of MS & SD Branch of HQIDS on the date of reply. Hence the reply has indeed been given by the designated CPIO within the stipulated time frame. In view of this the grounds for the relief sought by you are not valid.
(ii) The discrepancy in the name of the CPIO published on the MOD/HQIDS website brought out by you has been taken note of and effort shall be made to ensure timely publication of the change of CPIOs on the website(s).

	(c)
	The Hon’ble Appellate Authority order uploading of all information sought in my RTI application on the website of HQ-IDS as it is in the nature of information required to be proactively disclosed under Section 4(1)(b) of the RTI Act.
	(i) Doc Nos. 1 & 2 The decision with respect to the public disclosure of the document is determined on the basis of the security classification of the contents and their utility to the public at large. Hence the fact that some doctrines have been disclosed to public cannot be the valid ground for publishing all doctrines on the Internet. The information and material contained in these documents are essentially meant for official use only and which should not be published or communicated to anyone except for official purposes. Accordingly, the documents have been classified as ‘Restricted’, whereby it is implied that their disclosure to public may prejudicially affect the security interests of the State. Hence the documents are exempt from disclosure as per Section 8(1)(a) of the RTI Act. However effort is underway to produce an unclassified version of Doc No. 1, which shall be published on the HQIDS website, as and when ready. In case of Dc No  2, however the entire contents are procedural in nature and are of no value to the public at large. Hence there is no plan to produce an unclassified version of this document.
(ii) Doc No 3. HQIDS are not the originator of this document. The Research and Resources section of HQIDS website is meant to provide easy reference to information which are available freely on the Internet. The links direct the user to third party website and HQIDS do not have any control over the webmasters of such third party websites. HQIDS are therefore not responsible for obtaining this information from such third parties. In this respect, the ‘Disclaimer’ on the HQIDS website is also relevant. The appellant may therefore search the Internet for this document, at his own.

	(d)
	The Hon’ble Appellate Authority order appropriate disciplinary action against the designated CPIO for not responding to my original compliance request and later for not responding to my RTI application as per the obligation under Sections 4(4) and 7(1) of the RTI Act respectively.
	(i) The original compliance request date 20 Sep 2010 has not been received by the designated CPIO.
(ii) The RTI application has been responded to by the designated CPIO within specified time frame, as explained in my decision at Ser (b) above.

(iii) No disciplinary action is therefore warranted.

	(e)
	The Hon’ble Appellate Authority order appropriate disciplinary action against the 2nd Respondent for taking action on a matter over which he has no jurisdiction under the RTI Act
	The second respondent was the duly nominated CPIO on the date of reply and hence he has acted within his jurisdiction. No action is thus warranted against him.


10. Grounds for the complaint

:
10.1 I am satisfied with the decision of the FAA on issues #(a), (b), (d) and (e) and do not wish to contest his findings on those matters. However I am aggrieved by the decision of the FAA on issue #(c) for the following reasons:
10.1.1 While invoking Section 8(1)(a) to reject my request for the documents sought at paras #1 and 2 of my RTI application the FAA has reasoned that they contain materials that are essentially meant for official use only and which should not be communicated to anyone except for official purposes. Accordingly, the documents have been classified as ‘Restricted’, whereby it is implied that their disclosure may prejudicially affect the security interests of the State. I would like to bring to the attention of the Hon’ble Central Information Commission that both the CPIO and the FAA have alluded to a security classification accorded to both documents restricting their access to the general public. Presumably this classification has been done under the Manual of Departmental Security Instructions, 1966 (the Manual), issued and revised by the Ministry of Home Affairs from time to time up to 2008. In order to contest these decisions of the CPIO and the FAA before the Hon’ble Central Information Commission, I would like to build my case by first arguing whether or not such documents deserve the security classification of ‘Restricted’. This will require me to have knowledge of the qualifying criteria laid down in the Manual for classifying such documents. However I am hampered in my efforts to build my arguments against the decisions of the CPIO and FAA by an order rendered by this very Commission in the matter of Venkatesh Nayak v Ministry of Home Affairs (Appeal No. CIC/WB/A/2009/000758 decision dated 18.12.2009). In this matter the Hon’ble Commission rejected my request for a copy of this Manual (Enclosure 6). I am unable to avail myself of my right of appeal adequately due to the refusal of this Commission to order disclosure of the Manual. 
10.1.2 However I would like to respectfully submit that the decision of one bench of the Hon’ble Commission is not binding on another bench of the same Commission. The RTI Act does not grant the Hon’ble Central Information the status of a court of record. As the Hon’ble Commission is not a court of record, the law of precedents does not apply to any decision except on account of any convention that may observed by its various benches themselves in actual practice. A bench of the Commission may choose not to follow the precedent set by another bench of the same Commission. Such instances of breaking away from the trends set by earlier pronouncements of the benches of the Hon’ble Commission are several. Therefore I submit that the decision of one bench of the Hon’ble Commission is not binding on another bench of the same Commission. I request the Hon’ble Commission to set aside the order given in the matter of Venkatesh Nayak v Ministry of Home Affairs and grant me access to the Manual as there is a public interest in disclosure. I require this Manual in order to rebut the claim of the CPIO and the FAA of HQ-IDS and access to this document is necessary in the interests of enabling me to present my arguments in the adjudication process relating to my fundamental right of access to information from HQ-IDS. Hence the filing of this complaint before the Hon’ble Central Information Commission.
10.2 Further according to Section 19(9) of the RTI Act:

“The Central Information Commission or the State Information Commission, as the case may be, shall give notice of its decision, including any right of appeal to the complainant and the public authority.”

The Honb’le Central Information Commission has failed to indicate in its decision in the matter of Venkatesh Nayak v Ministry of Home Affairs (mentioned above) as to where my right of appeal against a decision of the Commission will lie. According to Section 23 of the RTI Act:
“No court shall entertain any suit, application or any other proceeding in respect of any order made under this Act and no such order shall be called in question otherwise than by way of an appeal under this Act.”

The Central Information Commission (Appeal Procedure) Rules, 2005 also do not indicate as to where my right of appeal against the decision of the Hon’ble Commission will lie. A combined reading of Section 19(9) and Section 23 indicates that I have a statutory right of appeal against the decision of the Hon’ble Central Information Commission. However as neither the RTI Act nor the said Rules clarify where such an appeal shall lie I am deprived of my statutory right of appeal. As this matter relates to the obtaining of access to information under the RTI Act in both cases I am filing this complaint before the Hon’ble Central Information Commission.
10.3 As the matter of providing access to the Manual has already been decided once by both the CPIO and the FAA of the Ministry of Home Affairs, I have no faith in their ability and willingness to decide the matter differently if I make a formal request for a copy of the Manual a second time. Further as Section 6(2) bars me from disclosing reasons for seeking information I will not be able to justify to the CPIO as to why I am seeking the same information a second time despite the existence of a decision of this Commission to the contrary. I therefore have no option but to invite the Hon’ble Commission attention to this matter by invoking its complaint jurisdiction under Section 18(1) of the RTI Act. As an appellant or complainant has the freedom to press public interest arguments under Section 8(2) of the RTI Act for the disclosure of information exempted under Section 8(1) of the same Act, I would like to submit to the Hon’ble Commission that I require a copy of the Manual for the purpose of challenging the decision of the CPIO and the FAA of the HQ-IDS in the matter mentioned at paras #4-10 of this complaint letter. Without access to this document I will not be able to press my case adequately for the disclosure of documents listed above at para #12.1. If the decision of non-disclosure of the Manual were not reversed I would be denied the opportunity of developing a wholesome argument in defence of my RTI application and the public interest grounds for disclosure of the documents specified at para #12.1 above. Hence the filing of this complaint before the Hon’ble Central Information Commission.

10.4 Until I received the decision of the FAA, HQ-IDS in the current matter I did not have adequate grounds on which to challenge the decision of the Hon’ble Commission in the matter of Venkatesh Nayak v Ministry of Home Affairs before the appropriate High Court via a writ petition under Article 226 of the Constitution. I am unable to approach the High Court now as more than 15 months have passed since the date of the decision of the Hon’ble Central Information Commission. The Respondents may invoke the doctrine of laches to oppose the admission of my writ petition in the High Court. Further the facts of the present case are different and in all likelihood the High Court will direct me to seek relief from the Hon’ble Central Information Commission as it is being approached in the matter relating to HQ-IDS. Further in the interest of saving valuable financial resources for the Government of India and for self which are likely to be spent on account of litigation before the High Court, I have thought it prudent to approach the Hon’ble Central Information Commission for relief. As access to the Manual is a matter relating to obtaining of access to records from the HQ-IDS under the RTI Act, this is adequate ground for filing a complaint under Section 18(1)(f) of the RTI Act before the Hon’ble Central Information Commission. Under sub-sections (1) and (2) of Section 18 the Hon’ble Central Information Commission has a duty to receive and inquire into such a complaint. As there is no other body under the RTI Act which I can approach for relief in this matter, I am filing of this complaint before the Hon’ble Central Information Commission.

10.5 Pending the decision of the Hon’ble Central Information Commission in the aforementioned matter, I would like to present my preliminary arguments challenging the decision arrived at by the CPIO and the FAA of HQ-IDS on my first appeal. The FAA has stated that an unclassified version of the Joint Doctrine for Perception Management and Psychological Operations (being the document sought at para #1 of my application) is being prepared for publication on the HQ-IDS website. I appreciate this effort of the HQ-IDS in bringing transparency in some of the operations of the armed forces that have a bearing on the well-being of people living in areas of conflict. However the FAA has not indicated a deadline for the publication of this unclassified version but merely stated that it will be published as and when ready. I am aggrieved by the absence of any indication of a time limit for this publication. It is clear that the CPIO HQIDS has not rejected my request for this document. Instead he has indicated that an unclassified version may be published at some point of time in future. When the information requested is not rejected by the CPIO under Sections 7(1)&(8) of the RTI Act he must provide access to the same. However I am willing to wait until such time when the unclassified version will be ready for publication provided there is some certainty that access will be provided at the end of a specific period of wait. Unfortunately the RTI Act does not contain a provision for deferment of access to information as is the case with RTI laws enacted in other countries. I draw the attention of the Hon’ble Central Information Commission to the absence of such a procedure for deferral of access to information under the RTI Act. Given below are illustrations of how cases of deferral of access are regulated in countries like Belize, Uganda, Jamaica and Australia. 
10.6 It is common place for RTI laws in Commonwealth and other countries to contain provisions regulating deferral of access to information. For example, according to the Freedom of Information Act, 1994 (FOI Act) of Belize, a Ministry may defer the disclosure of a document until the happening of a particular event or until the expiration of a specified time. In such cases the Ministry is required to inform the applicant about the period for which access to the document will be deferred. Section 18
 states as follows:

“Deferment of access

18.-(1) A Ministry or prescribed authority which receives a request may defer the provision of

access to the document concerned until the happening of a particular event (including the taking of some action required by law or some administrative action), or until the expiration of a specified time, where it is reasonable to do so in the public interest or having regard to normal and proper administrative practices.

(2) Where the provision of access to a document is deferred in accordance with subsection (1), the Ministry or prescribed authority shall, in informing the applicant of the reasons for the decision, indicate, as far as practicable, the period for which the deferment will operate.”
10.7 Further, according to Section 15 of the Access to Information Act, 2005 enacted by Uganda a public authority is required to notify the applicant about the period for which access to the requested document will be deferred. Section 15
 states as follows:

“15. Deferral of access.

(1) Where the information officer determines that access may be granted to a record, but that record -

(a) is to be published within ninety days after the receipt or transfer of the request or such further period as is reasonably necessary for printing the record for the purpose of publishing it;

(b) is required by law to be published but is yet to be published; or

(c) has been prepared for submission to a public body, public officer or a particular person but is yet to be submitted,

the information officer may defer giving access to the record.

(2) Where access to a record is deferred under subsection (l), the information officer shall notify the person concerned -

(a) that he or she may, within twenty one days after that notice is given, make representations to the information officer why the record is required before the publication or submission; and

(b) of the likely period for which access is to be deferred.

(3) Where a person makes representation under subsection (2)(a), the information officer shall, after due consideration of those representations, grant the request for access only if there are reasonable grounds for believing that the person will suffer substantial prejudice if access to the record is deferred for the period referred to in subsection (2)(b).”
10.8 Further according to Section 10 of the Access to Information Act, 2002 of Jamaica, a public authority may defer access to information for a specified period of time. The applicant is required to be informed of the period of deferment by the public authority. Section 10
 states as follows:

“10.—(1) Where the information provided by the applicant in relation to the document is not such as is reasonably necessary to enable the public authority to identify it, the authority shall afford the applicant a reasonable opportunity to consult with the authority with a view to reformulating the application so that the document can be identified.

(2) A public authority may defer the grant of access to an official document—

(a) if publication of the document within a particular period is required under the provisions of any enactment, until the expiration of that period;

(b) if the document was prepared for presentation to Parliament or for the purpose of being made available to a particular person or body, until the expiration of a reasonable period after its preparation for it to be so presented or made available to the person or body;

(c) if the premature release of the document would be contrary to the public interest, until the occurrence of any event after which or the expiration of any period beyond which, the release of the document would not be contrary to the public interest.

(3) Where a public authority decides to defer access in accordance with subsection (2), it shall, within fourteen days of its decision, inform the applicant of that decision and shall, where possible, indicate to him the period during which the deferment will operate.”
10.9 Further according to Section 21 of the Freedom of Information Act, 1982 of Australia deferment of access to information is allowed until the time when the information is likely to be published. The public authority is required to inform the applicant about the period of deferment. Section 21
 states as follows:
“21 Deferment of access
(1) An agency which, or a Minister who, receives a request may defer the provision of access to the document concerned:
(a) if the publication of the document concerned is required by law—until the expiration of the period within which the document is required to be published;

(b) if the document concerned has been prepared for presentation to Parliament or for the purpose of being made available to a particular person or body or with the intention that it should be so made available—until the expiration of a reasonable period after its preparation for it to be so presented or made available;

X
X   X
(2) Where the provision of access to a document is deferred in accordance with subsection (1), the agency or Minister shall, in informing the applicant of the reasons for the decision, indicate, as far as practicable, the period for which the deferment will operate.”

10.10 The aforementioned illustrations are but a sample of the many RTI laws around the world that allow deferral of access to information for a specific period. Unfortunately the RTI Act in India does not contain such a provision. Nevertheless some arrangement has to be made for providing access to information to an applicant if the public authority is willing to disclose the information at a later date. If not the applicant’s fundamental right to information regulated by the RTI Act will stand violated. As RTI is a fundamental right its enjoyment in a particular case cannot be left unregulated at the whim of the public authority concerned. Under Section 19(8)(a) as the sole adjudicatory body under the RTI Act the Hon’ble Central Information has been vested with the power to require a public authority to publish certain information or categories of information. Further under Section 25(5) of the RTI Act:

“If it appears to the Central Information Commission… that the practice of a public authority in relation to the exercise of its functions under this Act does not conform with the provisions or the spirit of this Act, it may give to the authority a recommendation specifying the steps which ought in its opinion to be taken for promoting such conformity.”
As the action of the FAA, acting on behalf of HQ-IDS, of not specifying a time line for the publication of the unclassified version of the Joint Doctrine for Perception Management and Psychological Operations (being the document sought at para #1 of my application) is not in conformity with the spirit of the RTI Act I am aggrieved by it. As this matter relates to obtaining access to records under this Act this is a fit case to invoke the complaint jurisdiction of the Central Information Commission under Section 18(1)( of the RTI Act. Hence the filing of this complaint before the Hon’ble Central Information Commission. 
10.11 In relation to the Joint Doctrine for Air and Land Operations (being the document sought at para #2 of my RTI application) the FAA has clarified that the entire contents are procedural in nature and are of no value to the public at large. Hence there is no plan to produce an unclassified version of this document. Earlier the FAA has reasoned that the labeling of the security classification ‘Restricted’ implies that their disclosure may prejudicially affect the security interests of the State. Pending the decision of the Hon’ble Central Information Commission on my request for the disclosure of the Manual of Departmental Security Instructions I would like to submit that the reasoning of the FAA is not in tune with the letter and spirit of the RTI Act. By the FAA’s own admission the contents of the Joint Doctrine for Air and Land Operations are procedural in nature. Neither the CPIO nor the FAA have issued a speaking order explaining how Section 8(1)(a) is attracted by the disclosure of this document. Merely stating that the contents are procedural in nature and are of no value to the public at large is not adequate reason for invoking a strict exemption involving Section 8(1)(a) that protects India’s strategic, scientific, economic or security interests. Procedures indicate matters of routine. In its much celebrated judgement delivered in the matter of State of Uttar Pradesh v Raj Narain (AIR 1975 SC865) the Hon’ble Supreme Court of India held as follows:

“In a government of responsibility like ours, where all the agents of the public must be responsible for their conduct, there can but few secrets. The people of this country have a right to know every public act, everything, that is done in a public way, by their public functionaries. They are entitled to know the particulars of every public transaction in all its bearing. The right to know, which is derived from the concept of freedom of speech, though not absolute, is a factor which should make one wary, when secrecy is claimed for transactions which can, at any rate, have no repercussion on public security New York Times Co v. United States, 29 L Ed 822, 403 U S 713. To cover with veil secrecy the common routine business, is not in the interest of the public. Such secrecy can seldom be legitimately desired. It is generally desired for the purpose of parties and politics or personal self-interest or bureaucratic routine. The responsibility of officials to explain and to justify their acts is the chief safeguard against oppression and corruption.” [emphasis supplied]
Further in the matter of S P Gupta v Union of India (AIR 1982 SC149) the Apex Court observed as follows:

“The concept of an open government is the direct emanation from the right to know which seems to be implicit in the right of free speech and expression guaranteed under Article 19(1)(a). Therefore, disclosure of information in regard to the functioning of Government must be the rule and secrecy an exception justified only where the strictest requirement of public interest so demands...”
More recently in the matter of Bhagat Singh v Chief Information Commissioner and Ors. [146(2008) DLT385] the Hon’ble Delhi High Court has held as follows:
“Access to information, under Section 3 of the Act, is the rule and exemptions under Section 8, the exception. Section 8 being a restriction on this fundamental right, must therefore is to be strictly construed. It should not be interpreted in a manner as to shadow the very right itself.”
In the matter of Treesa Irish v The CPIO and Ors [W.P. (C) No. 6532 of 2006] the Hon’ble High Court of Kerala has held as follows:
“Of course, the Act recognises certain exceptions on sound principles, commensurate with the declaration in the preamble itself. Those are contained in Sections 8 and 9 of the Act. But since supply of information to those who desire to have it is the rule, these exceptions have to be construed strictly to the letter.”
Even more recently in the matter of Venkatesh Nayak v CPIO Cabinet Secretariat (F. NO. CIC/WB/A/2009/000990-SM, decision dated 04 March 2011) the Hon’ble Central Information Commission has held as follows:
“After the enactment of the Right to Information Act (RTI Act), no information can be denied on any other ground than what is expressly provided in Section 8 of this law. Nothing in this section exempts any information from disclosure only on the ground that the competent authority has decided certain information to be confidential. In any case on the face of it both these Rules (i.e., Transaction of Business Rules, 1961 and Rules of Procedure in Regard to the Proceedings of the Cabinet) relate to the manner and procedure in which government business is to be transacted and the Cabinet proceedings are to be conducted; surely the citizens should have the right to know about how their government functions and how the proceedings of the Cabinet are conducted. Transparency in governance, the leitmotif of the Right to Information Act (RTI Act) presupposes that the manner and the method of the working of the highest executive body, such as Cabinet should be known to everyone. To classify such Rules as confidential goes totally contrary to the concept of transparency.” [emphasis supplied]
Going by the contention of the FAA that the Joint Doctrine for Perception Management and Psychological Operations (being the document sought at para #1 of my application) contents are entirely procedural in nature, it appears that this document is in the nature of information that is required to be proactively disclosed by HQ-IDS under Section 4(1)(b)(v) of the RTI Act. The relevant section reads as follows:

“4. (1) Every public authority shall— 
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b) publish within one hundred and twenty days from the enactment of this Act,— 

X       X       X       X
(v) the rules, regulations, instructions, manuals and records, held by it or under its control or used by its employees for discharging its functions;”
The RTI Act expressly requires every public authority to disclose all such records, manuals, rules and instructions that are used by its employees for discharging its functions. Merely according the security classification of ‘Restricted’ to the Joint Doctrine for Perception Management and Psychological Operations does not make it eligible for exemption under Section 8(1)(a) of the RTI Act as reasoned by the FAA. As the FAA has not duly applied his mind to the arguments made in my first appeal letter I am aggrieved by his decision. Hence the filing of this complaint before the Hon’ble Central Information Commission.
10.12 In relation to my request for a copy of the document Reforming the National Security System – Recommendations of the Group of Ministers (being the document sought at para #3 of my RTI application) the FAA has contended that HQ-IDS is not the originator of this document.  The link to this document on the HQ-IDS website directs the user to third party websites and HQ-IDS does not have any control over the webmasters of such third party websites. HQ-IDS is therefore not responsible for obtaining information from such third parties, according to the FAA. The FAA has also referred to the disclaimer on the website in this context. The FAA’s reasoning is flawed for the following reasons:
a) Although I had requested in my original Section 4(1)(b) compliance letter for rectifying this inoperative link on the HQ-IDS website (which the FAA has claimed was never delivered to their office) my RTI application of 24/11/2010 specifically sought access to a copy of this document under Section 6(1) of the RTI Act. The excuse given by the FAA and the suggestion that I look for it on other websites are not in tune with the letter and spirit of the RTI Act. Under Section 6(3) of the RTI Act the CPIO ought to have transferred para #3 of my application to the public authority that held the said document. This is a mandatory requirement. However the CPIO did not do so and the FAA has chosen to ignore this procedure entirely from his reasoning shirking off all responsibility despite my raising this issue in the first appeal letter. I am therefore aggrieved by this decision of the FAA. Hence the filing of this complaint before the Hon’ble Central Information Commission.
b) Further while formulating his reasoning the FAA has ignored a mandatory guideline issued by the Government of India for the maintenance of Government websites. According to the compendium entitled- Guidelines for Indian Government Websites- An Integral Part of the Central Secretariat Manual of Office Procedure (2009):

“3.2.8 The overall quality of a website’s content is also dependent, among other things on the authenticity and relevance of the “linked” information it provides. This fact is all the more significant in the context of a Government website since there is a lot of credibility attached with an official website. Therefore, all Indian Government websites should make sure that the external hyperlinks wherever present on the site MUST be verified and checked on a regular basis to ensure that the information being provided ‘through’ them is up to date, accurate and relevant.
3.2.9 Further it MUST be ensured that ‘broken links’ or those leading to ‘Page Not Found’ errors are checked on a regular basis and are rectified or removed from the site immediately upon discovery. A number of technology tools are available for convenient discovery of broken links.”
This is a mandatory guideline as indicated by the following para found earlier in this compendium:

“1.7 Mandatory: The usage of the term ‘MUST’ signifies requirements which can be objectively assessed and which the Departments are supposed to mandatorily comply with. It is anticipated that there will be no exceptions for a Department not complying with these. In the case of any Department these guidelines shall apply to all the Webpages/websites under the ownership of that Department.”
The FAA has not only ignored the statutory requirement of transferring the relevant portion of my application to the appropriate public authority under Section 6(3) of the RTI Act but has also ignored the Government of India’s guidelines regarding updating of the HQ-IDS website which is developed designed and hosted by the National Informatics Centre. HQ-IDS falls under the jurisdiction of the Ministry of Defence which is also vicariously responsible for the maintenance of this website as per the compendium. By ignoring all these procedures and guidelines the FAA has not applied his mind while making his decision on my first appeal. I am aggrieved by this action of the FAA. Hence the filing of this complaint before the Hon’ble Central Information Commission. 
11. Prayer or relief sought and the grounds thereof :

1) I pray that the Hon’ble Central Information Commission direct the Ministry of Home Affairs to provide me with a copy of the current version of the Manual of Departmental Security Instructions along with annexures, if any, in order to enable me to defend my case against HQ-IDS.
2) I pray that the Hon’ble Central Information Commission direct HQ-IDS to indicate a specific date by which the unclassified version of the Joint Doctrine for Perception Management and Psychological Operations (being the document sought at para #1 of my application) will be placed in the public domain. I pray that the Hon’ble Central Information Commission issue general guidelines for deferring access to information that is likely to be published in future until such time when thee matters are specified in the subsidiary legislation made under the RTI Act.
3) I pray that the Hon’ble Central Information Commission set aside the decision of the CPIO and FAA regarding non-disclosure of the document: Joint Doctrine for Air and Land Operations and direct them to provide me with a copy of the same as is my right under Section 7(6) of the RTI Act and also upload the same on the HQ-IDS website.

4) I pray that the Hon’ble Central Information Commission direct HQ-IDS to operationalise on its website the inoperative link to the document entitled: Reforming the National Security System – Recommendations of the Group of Ministers as per the Government of India’s Guidelines for Indian Government Websites, 2009. If it is not possible to make this document not available in electronic form through HQ-IDS website, I pray that Hon’ble Central Information Commission direct the CPIO to transfer para #3 of my RTI application to the appropriate public authority that is likely to hold a copy of the said document.
5) I pray that the Hon’ble Central Information Commission being the highest adjudicatory authority under the RTI Act give a ruling as to where an appellant or complainant may exercise his right of appeal against a decision of the Commission as such a right is available under both Section 19(9) and Section 23 of the RTI Act.
12. I hereby verify that the facts stated above are true to the best of my knowledge. I certify that I have transmitted a copy of this appeal along with enclosures to HQ-IDS and the Ministry of Home Affairs.

     (Venkatesh Nayak)

Signature of the Complainant
Enclosures:
1. Self-attested copy of Section 4(1)(b) compliance letter addressed to the CPIO and dated 20/9/2010 with one page attachment.

2. Self-attested copy of RTI application dated 24/11/2010.

3. Self-attested copy of reply received from the CPIO, HQIDS dated 20/12/2010.
4. Self-attested copy of the first appeal letter along with annexures filed with the FAA HQ-IDS dated 13/01/2011.

5. Self-attested copy of the decision of the FAA dated 01/02/2011.

6. Photocopy of the decision of the Hon’ble Central Information Commission in the matter of Venkatesh Nayak v Ministry of Home Affairs. (Appeal No. CIC/WB/A/2009/000758 decision dated 18.12.2009)
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