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MESSAGE FROM HON'BLE JUSTICE AJAY RASTOGI

CHAIRPERSON, STATE LEGAL SERVICE AUTHORITY,
RAJASTHAN

Indeed, it is an ecstasy to acknowledge invitation to join you all as Chief Guest
to the Inaugural Session of ‘Legal Refresher Course on Pre-trial Justice’ being
initiated as Commonwealth Human Rights Initiative in collaboration with
District Legal Service Authority (DLSA) Jodhpur &l State Legal Service
Authority, Rajasthan, to which I express my gratitude. Despite ardent wish to
attend the Inaugural Session and to address the session: “Vision &I Mission of
SLSA Rajasthan for early & effective Access to Legal Aid in Police Station,
Jails, Courts”, I feel myself unable to be there due to my pre-occupations.

It is a matter of great pleasure that such a Training workshop is being organised
for the legal aid advocates appointed under the model scheme for Remand el Bail
Lawyers as well as Panel Lawyers appointed under NALSA's Retainer Lawyers
Scheme.

I am confident, the Team of (DLSA) Jodhpur and SLSA Rajasthan would
deliberate in the direction to contribute constructively in maintaining perception,
with which the Training workshop through a continuing legal education
programme is being organized, beyond expectations; and have been pleading for
the cause of justice in various ways and pleasantly.

Organizing a Legal Refresher Course on the subject is an event, when each
member of both the Teams with acumen will be able to think over to do justice to
the participants by rendering services for better administration of justice. Kindly
accept my heartiest felicitations for organisations of the Refresher Course and
best wishes for its success and for betterment of the Nation.

(e
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jKELFkku jKT; fof/kd Mok Akf/kdj.k di v/ ;{k
<Jrarefier st arorg il &1 waw

HIHAICY TGHA Used shrIvied, fSem faftes dar gieonEivaTau-siq) qur a7
faftrer Jar mitERuIsEde) & Gg&d dearaurs # AT oere bR wId 3ife o-
S SIfeq & 3cHlead-§9 & Y Feeh &g A& A & dk W afde g &
foeor fARea & ey Fe arer @ 3R A gad T Hdaedr AT FHAr gl Seume-
T # RR&Fd F= 3R “faoa U3 AT BR TOvauay AU B 3l U3 Sthided
THHH ¢ ool US o1 Yio T, Slod, HIcH ~ AHh FF HT FeIftd Fel 1 glicen
STOT & dldog Ugel @ el 31 T FEA3 & fodle & #ror # tar s 7 319a &
3EHY FEHH T T &l

991 gt 7 a1 & b RAS U5 dof SiGd #AHS Alsel Flolell dUT TATTATHT FHl Real
AE A & dgd A Ferddr wa & fAged siftaeansit & fov g dr o
FHRIATAT T AT I T WET &

AN faeaw ¢ & o amaen @ faftes e sdswa & fokatar #& giRiemor i 3
HRRMTET AT HT ST W 8, 38 HGT & 36727 oo faftres dar arferentor, Sy our
T fafte dar wifteor, T @ SF 30T T@AcAS ARG ol T feRr H 3r9aT
T FE SATET 3T dead TATH HLaM|

v W oetg ROR 1 &7 3 v [Afdse gear § Gwd gt d&af & gdor
HETIIOT +O1 & AT YEARYT & TIT SR & AR & g H ejfdeds wI Ta7d
giaT| U1, RO I & ISl & foIw AL glideh qUS AT SHHT Fholal HR IS Y
e & AT AY YHFRFAT TIHR FH!
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MESSAGE FROM MAJA DARUWALA
DIRECTOR, COMMONWEALTH HUMAN RIGHTS INITIATIVE

Dear Advocates,

This long term training is a platform for learning and demonstrating on any legal
issue that can ensure fair trial practices and reduce unnecessary pre-trial
detention. As lawyers we are always keen to polish our cognitive/legal
Rnowledge and argumentation sKills and yet the scope for this is not always
easily available. We are troubled by illegalities and malpractices we see in the
court room but wonder how to address them and where to begin. As defense
lawyers, we have a commitment to our clients to deliver the best services and
provide the best solutions within the norms of fair trial. Yet we lack the biggest
ammunition for this, which is the timely access to the most recent judgments, old
and new debates within law and legal reform. We wish we had the technical
expertise on specialised areas of defense such as remand, bail, evidence and cross-
examination, to represent our clients more effectively, but the right mentorship is
missing.

As advocates, we are different from a range of other professionals. Our task is
not merely the delivery of a product or just any service, but to deliver relief and to
provide protection to our clients against all forms of rights violation to serve the
purposes of justice. But we forget sometimes that as advocates in the legal
profession, we have a primary duty towards ensuring legal service and legal aid
to the large number of pre-trial detainees who might suffer longer periods of
detention than necessary merely because they are poor and cannot afford good
lawyers or we were late in our interventions.




We forget to peer into the jails or make reqular visits to see if there is someone
there who needs our counsel. The high walls of the prison with the outside
world’s indifference towards inmates maRes prison a breeding ground for delays
and illegalities that even the prison itself would want to be rid of. It is possible
that someone was unnecessarily remanded to custody or not produced physically
in court merely because we were not appointed, not present, we did not argue, or
did not argue well enough.

This course is designed to remind us of the duties that we should feel proud to
perform as advocates because only we can perform it. ®Bringing the legal
profession closer to jail reform through timely and effective use of remand and
bail laws and the use of social protection laws for vulnerable prison populations
will lie at the heart of this course on fair trial.

As officers of the court we are also expected to Rnow and defend the ‘rule of
law’, both procedurally and substantively. Yet the nature of law seems to escape
our grasp in the practices that we come upon in the functioning of the criminal
Jjustice system as a whole. Our idealism, convictions and goodwill are constantly
tested by the routine of court life, the poverty of debate, competitiveness and a
mass of illegalities. In the course of being competitive with our peers we forget
how we can encourage, nurture and be a resource to each other and to the many

young lawyers who join the courtroom battle every day.




To address all this it is indispensable that we have opportunities and learning
spaces to enrich our minds and be equipped towards the duties we have to
perform, both individually and collectively. This training programme for legal aid
lawyers is being initiated in just this spirit. It ensures your interaction with some
of the best legal minds and criminal justice actors in Rajasthan and the country
who will update and expand your legal knowledge. You will be guided and
mentored by some of these inspiring individuals who have great commitment to
‘rule of law’ and deep Rnowledge of the legal strategies needed to protect one’s
client in the fullest sense.

On the whole, the course will draw attention to the powers and rejuvenated
spirit that the legal profession, particularly legal aid lawyers, can channelize
back into the criminal justice system through a revitalized Rnowledge of the law,
vulnerabilities and prejudices and role of reasoning and argumentation; and
improved sKills of application of the law and effective representation for the
indigent. The range of things this course can do, from legal education to changing
malpractices in pre-trial detention and during trial, will be moulded by the energy
and enthusiasm, interest and commitment all of you will bring to it.

Mo

MAJA DARUWALA




WTTIRITE & AAF ATAT SHATT HT G
o 1faeramrT,

sl ATy T Ig TRAGTOT Teh H T TRE §- VAT HI S@T 3T 3T Flefall Heal H Ag-
ST TR ¥ TR JaTeie g Y frsuerer G ad ¥ 3T ol Geaad A
3T SEIROT i B3 H AT T &1 Ueh Fohiel & dX O g gARM & &l &
T AT AR TH-HIAAT T ATTS-THRA hI T glar & Afehed 0T T I & 3T
HFET 3UTY AGT B | 3eTeld & AR S ATAIATAsT 3 FgR 8§ g/ 9T |
¢ 3R garr-ara @ Arud § b 9ol STdl B FAT FAS Fhrer S 3R gEehT esnd
%Tﬁ@rHWIW-WHé?Wé?WﬁWWHMM%Hldch\i%ﬁ?—l??%ﬁg‘tf
3T HIFRI T Tl Wl IR IS FAYUA Yeled el Hl Ticdeed & oot @
N @ & O S Ta8 STl glaR S g, oif- dAdiddd 37eTeldl hadl & sx &
AHAAS SEHRT AT T et 3R Afte gur aeth Fd-Rel 968 1 Sieshrl, 3o
FAR U HHE BT gl §ARY IJg 9 STor Bl g o RAE, §d, ded Jur Ha-
TISIARS GO FOg & 3 st ggeptt W g awdr HeRa sl @ @i &
3T FaFhI B WA ST FRIR &7 § T G offehed W a7 H g T AR
gl TAe grdr|

AR TR §H 3T WIS o9 § dfdieh gea 81 §ART i fohall a&g ar el qar
YClT YAl R g diosh GHART HIH el Hadehlel HI A fGoll=ll IR $HH & TET W
AT U HAPR-Feoieed & THH T & 38 FIET Ta FHA 1 ¢l dAfched g7 Foll-paft
Hel I & T T HRGear & dR W FepT & 9T # AR TUfAS Hheed faurred=
et =1 faftren @ergdr 3R Fege T Far A e H FRARTT e § S 57 aa
$T ggeT MU BT § 5 IS & FRUT SR [TaRTee FE 3T ghrd a1 @S g
1 AT A TR § UG FAT T e IS P SET g1 TgUT AE W g & F g
AT FHAT W §EdIT Agr I I |
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g el & X e Ul 8 I B F1 o & AR 0 &5 § O g At
WA AT TR - J§ e & o0 Jair & FIfAT Mgy T & dfersT g7 var Ja61
U S T S AR e & M A gfear w1 A g A FACHT W §, dTe
dr gfetar e & iR T gfrar & TRUeT W § 3R W & S v Wl 3YSS S &
T A dedld g S § Sl AfafAdant v Rfew f 99 gy Geld-Ferdr g
AAIATAIN R fFeld FT g 9 FS 30 FeX Fechl ¢ o e Siel & 580 FTHRT el
IEAT &1 5H o1 BT Sgd ARIFT el ¢ fo forel 3meah 1 Il ak W RaAs & Jod
fead # o fodr S a1 Y 38 @R 3ierad # &1 92 fRar S g it g§H Sim
HIS gehlel JoTehl WAl & AT g a7 g1, 36Uieyd W, 968 § I o 1 Y 989
HY &Y ar d2ar A Sk F 9 AT I I

3 UTSTHH & fAAT §H 3 giidical dr a1g feare & fow fFar s=r § e A% gt
fdle @ @hd § 3R TF gHe F o9 A g afdcal H fAdE A gV gH AT A Y
gl TIET| fAsqeT Foidis & 3T Ig Uiedshd RAS R I & 3 Fefel & dRER 3R
FHATIH SEAAT AR Sel & M Hdl dedehl Tl arell g 3merer & fow aeias
AT & Flefell & 39N & FART SFT-JUR TAT Flefed F UA H ASlaldh oA T $da &
aRa &l

et UHNT & TT A gAY ET A S § fF gH Fe F AT o ufskar R
HAGE] & T T FHASE 3R 3HAT W HET| Afhed, S8 & &7 GSHRE A G-cqae
& HHPGN TRIdT W 3R 8, Ffed H JHfd T AN Ghs el Sl IS ol g
USTRT T 3ETaadr 9fharsid, Jgal & @Wadd, yfaeae’ 3R 9y 3Faf@gant & 9=
gAR 3edare, gfdeeydr 3R SFA-Fearor H HIgeT HT S g g FeTer §1 39 el
ghreil & o B H ool @A I HIRIRAT & & Tg o1 7 Sl ¢ 6 §7 Teh @y &l
Seldl & Hehd §, WER Wb AMSd & Tehd ¢ IR Th-g@R & fIw Tur ierercdy aRaEw &
AT B FA S & T e @ A R gl & fa G W & wed &
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%WW%W%%E@HW%%@W—MM&Waqm&ﬁ'{ﬁﬁﬁﬁ,
STEl 8H 3Ue HAA-AREASh H HAGY @ AR hfFcerd duT ARffgsd ¥ & A S
SeAeRar [uae § 398 0T 399 & IR R g R*ffYs gg™ar yeia s arel
ghTcll 1 GRIGTOUT-hdshA S8 S A & e fhAm AT gl 3@ UREU-AREA &
HEMERT I §U AT He IS TN ¥ & g BEAT & 30 Avs fAfOdanst qur
GSWeh ~ATY-SYIEAT HT IgH §eaal & gl ST Flefel & 3MTeh AT Sl HeAcel I gu
3FHT faraR FE| A & o & 9fd 3rcdd fAsemasT ur fawhd & g9 & v
ST Plefell eFddl & I SAAhR T FS IRUMETE cgidd GIRIGTT & GRIeT et HAN-
&l |

AR H Hg ol Ig ISThH Pl & 9, W fafs Fgraar & @ged ghrar @
A 39 dihd 3R A-FEd] HRA-AGAT H R Giged T HIRer § fFae dswes
AI-cFGEAT & AT Flefed T Sfdd AR, HASNNAT AR qaTergl @ ggdre, deh-ahierel
IR TH-TAA & SEAAT, Flefed & FRIR IYAWT HT Fibdl AT RS-0l HT T
FAGEI & SIRT SO S HhAT ¥l TE UeTHA AR RET d o gAas-qd A
ASREET AT Godls o A H gl dlel HEAR H shod & AHS H Sl & & G A
FAGEIR 8N 39 I IGHRI 37 3oll, 3ca1g, ¥ 3R gfaeeyar & o gl Sas arg
39 37 URETUT-SRIsAE & RR$d |

Mo

HIIT credrell
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Operation of the Bail Law and the Indigent Accused
By Jaishree Suryanarayanan

“Bail is a very vital institution in criminal justice system. It carries a twin
objective of enabling an accused to continue with his life activities and, at the
same time, providing a mechanism to seek to ensure his presence on trial. The
current problem of large number of undertrials is an outcome of a large number
of indiscriminate arrests and the non-use of the option of bail in preference to
jail.”

Source: 177" Law Commission Report, Chapter 10, Para 4, p.117

Consequences of pre-trial detention

Misuse of arrest powers by the police

The police have been given the powers of apprehending the offender and of investigation
under the Code of Criminal Procedure (hereinafter referred to as the Code). In the case of a
cognizable offence, the police can arrest the accused without a warrant from a competent
magistrate. Though arrest of an accused may become necessary at the stage of investigation
for purposes of custodial interrogation, this power is subject to constitutional and statutory
safeguards. The police should exercise caution and restraint before depriving an accused
person of his/her personal liberty and use their powers to arrest an accused person only
when there is a reasonable doubt that the person has committed an offence.

Despite all the limitations placed on the police, the power of arrest is often abused. False
implications and wrongful arrests are very common resulting in unnecessary pre-trial
detention. The National Police Commission has said that nearly 60% of arrests are either
unnecessary or unjustified. A majority of arrests are connected with very minor prosecution
and cannot therefore be regarded as necessary for crime prevention. This has grave
ramifications for the human rights of persons, especially the poor, accused of petty offences
or falsely implicated on unfounded charges. They have to undergo prolonged pre-trial
detention, especially when they are unable to furnish bail.

Importance of bail

Bail is the procedure by which an accused person is released from custody, generally on the
furnishing of a monetary consideration with or without sureties. It means providing security
for the appearance of the accused person on giving which s/he is released pending
investigation or trial.

Bail is a good alternative to detention during trial till the guilt of the accused is established.
The law of bail has developed with a view to strike a balance between individual liberty and
societal interest; between the requirements of shielding the society from the hazards of those
committing crimes and the fundamental principle of criminal jurisprudence, namely, the
presumption of innocence of an accused till s/he is found guilty.
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The release on bail is crucial to the accused as pre-trial detention can have grave
consequences for the accused and her/his family. If release on bail is denied to the accused, it
would mean that

“Defendants presumed innocent are subjected to the psychological and physical deprivations of jail life,
usually under more onerous conditions than are imposed on convicted defendants. The jailed defendant
loses his job if he has one and is prevented from contributing to the preparation of his defence. Equally
important, the burden of his detention frequently falls on heavily on the innocent members of his
family.”

Impact on the indigent accused

The Law Commision of India, in a study conducted in 16 states revealed that the number of
preventive arrests and arrests for bailable offences was unusually large ranging from 30
percent to 80 percent of all arrests. It was also observed that while undertrials constituted
over 70 percent of the prison population, many of the undertrials who were granted bail were
unable to avail of the same because of their inability to furnish sureties or comply with the
conditions for release.?

A person may remain in jail as an undertrial in a variety of circumstances:

(@) On account of rejection of his prayer for bail in the case of a non-bailable offence;

(b) On account of the inability to furnish bail bonds and/or sureties in the event of
arrest on a bailable offence or after being granted bail in a non-bailable offence;

(c) The application for bail has not been considered by the court for reasons including
non-production in court on the appointed dates,overcrowding of the court’s docket
and non-availability of the judge;

(d) Not having a lawyer to represent the accused in court on the dates of hearing;

(e) The failure of the prosecution in filing a charge sheet on the completion of
investigation within the statutorily stipulated time.

Source: Justice S. Muralidhar, Law, Poverty and Legal Aid: Access to Criminal Justice (New Delhi:
LexisNexis Butterworths, 2004), chapter 5, pg 191.

Need for Reform of the bail system

“The bail system, as it operates today, is a source of great hardship to the poor
and if we really want to eliminate the evil effects of poverty and assure a fair
and just treatment to the poor in the administration of justice, it is imperative
that the bail system should be thoroughly reformed so that it should be
possible for the poor, as easily as the rich, to obtain pretrial release without
jeopardizing the interest of justice.”

(The Juridicare Committee appointed in 1977 by the Government of India and
consisted of Justices P.N.Bhagwati and V.R.Krishna Iyer and submitted the Report on
National Juridicare: Equal Justice - Social Justice)

1 Moti Ram v. State of M.P (1978) 4 SCC 47
2177t Report of the Law Commission of India on the Law relating to Arrests
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Several PILs highlighted the problem of undertrial prisoners suffering detention for long
periods of time during pendency of their trials. The higher judiciary has periodically given
relief to such undertrial prisoners by directing their release on personal bond without
insistence on monetary surety.

Hussainara Khatoon judgement

“One reason why our legal and judicial system continually denies justice to the poor
by keeping them for long years in pre-trial detention is our highly unsatisfactory bail
system. It suffers from property-oriented approach which seems to proceed on the
erroneous assumption that risk of monetary loss is the only deterrent against fleeing
from justice. The Code of Criminal Procedure, even after its re-enactment, continues
to adopt the same antiquated approach as the earlier Code enacted towards the end of
the last century and where the accused is to be released on his personal bond, it
insists that the bond should contain a monetary obligation requiring the accused to
pay a sum of money in case he fails to appear at the trial. Moreover, as if this were not
sufficient deterrent to the poor, the courts mechanically and as a matter of course
insist that the accused should produce sureties who will stand bail for him and these
sureties must again establish their solvency to be able to pay up the amount of the
bail in case the accused fails to appear to answer the charge. This system of bail
operates very harshly against the poor and it is only the non-poor who are able to
take advantage of it by getting themselves released on bail. The poor find it difficult
to furnish bail even without sureties because very often the amount of the bail fixed
by the Courts is so unrealistically excessive that in a majority of cases the poor are
unable to satisfy the police or the magistrate about their solvency for the amount of
the bail and where the bail is with sureties as is usually the case, it becomes an almost
impossible task for the poor to find persons reasonably solvent to stand as sureties.
The result is that either they are fleeced by the police or revenue officials or by touts
and professional sureties and sometimes they have even to incur debts for securing
their release or, being unable to obtain release, they have to remain in jail until such
time as the court is able to take up their cases for trial, leading to grave
consequences.”

P.N.Bhagawati, ]. in Hussainara Khatoon v. State of Bihar 1980 1 SCC 108

A petition for a writ of habeas corpus before the Supreme Court disclosed a shocking state of
affairs in regard to administration of justice in the State of Bihar. An alarmingly large number
of men, women and children were behind prison bars for periods ranging from three to ten
years without even as much as their trial having commenced. The offences with which some
of them were charged were trivial, which, even if proved, would not warrant punishment for
more than a few months, perhaps for a year or two.

Highlighting the need for reform in bail law, P.N.Bhagawati,]. held

“It is high time that our Parliament realises that risk of monetary loss is not the only deterrent against
fleeing from justice, but there are also other factors which act as equal deterrents against fleeing. Ours
is a socialist republic with social justice as the signature tune of our Constitution and Parliament
would do well to consider whether it would not be more consonant with the ethos of our Constitution
that instead of risk of financial loss, other relevant considerations such as family ties, roots in the
community, job security, membership of stable organisations etc., should be the determinative factors in
grant of bail and the accused should in appropriate cases be released on his personal bond without
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monetary obligation. Of course it may be necessary in such a case to provide by an amendment of the
penal law that if the accused wilfully fails to appear in compliance with the promise contained in his
personal bond, he shall be liable to penal action. But even under the law as it stands today the courts
must abandon the antiquated concept 'under which pretrial release is ordered only against bail with
sureties. That concept is outdated and experience has shown that it has done more harm than good. The
new insight into the subject of pretrial release which has been developed in socially advanced countries
and particularly the United States should now inform the decisions of our Courts in regard to pretrial
release. If the Court is satisfied, after taking into account, on the basis of information placed before it,
that the accused has his roots in the community and is not likely to abscond it can safely release the
accused on his personal bond.”

The Hussainara Court laid down the following factors concerning the accused
that should be taken into account by the court to determine whether the
accused has his roots in the community which would deter him from fleeing,:

e the length of his residence in the community

¢ his employment status, history and his financial condition

e his family ties and relationships

e his reputation, character and monetary condition

e his prior criminal record including any record or prior release on
recognizance or on bail

e the identity of responsible members of the community who would
vouch for his reliability

e the nature of the offence charged and the apparent probability of
conviction and the likely sentence in so far as these factors are relevant
to the risk at non-appearance

e any other factors indicating the ties of the accused to the community or

On the need for courts to exercise the judicial discretion after application of mind and not
mechanically, R.S. Pathak, J. added

“There is an amplitude of power in this regard within the existing provisions of the CrPC and it is for
the Courts to fully acquaint themselves with the nature and extent of their discretion in exercising it.
think it is no longer possible to countenance a mechanical exercise of the power. What should be the
amount of security required or the monetary obligation demanded in a bond is a matter calling for the
careful consideration of several factors. The entire object being only to ensure that the under-trial does
not flee or hide him-self from trial, all the relevant considerations which enter into the determination of
that question must be taken into account.”

Moti Ram judgement

The defining moment in bail jurisprudence came with the Krishna Iyer’s, J. decision in Moti
Ram.? The judgement, which sought to end the inherent discrimination against the poor in
the operation of bail law, continues to be a guiding precedent even today, especially for legal
aid lawyers.

Krishna Iyer, ]. analysed the provisions of the Code to conclude that nothing in the Code
precludes release on personal bond without insistence on sureties.

3 Moti Ram v. State of M.P. 1978 CrL] 1703
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Quoting extensively from the Gujarat Committee, the court reiterated:

“The bail system, as we see it administered in the criminal courts to-day, is extremely unsatisfactory
and needs drastic change. In the first place it is virtually impossible to translate risk of non-appearance
by the accused into precise monetary terms and even its basic premise that risk of financial loss is
necessary to prevent the accused from fleeing is of doubtful validity. There are several considerations
which deter an accused from running away from justice and risk of financial loss is only one of them
and that too not a major one. The experience of enlightened Bail Projects in the United States such as
Manhattan Bail Project and D.C. Bail Project shows that even without monetary bail it has been
possible to secure the presence of the accused at the trial in quite a large number of cases. Moreover, the
bail system causes discrimination against the poor since the poor would not be able to furnish bail on
account of their poverty while the wealthier persons otherwise similarly situate would be able to secure
their freedom because they can afford to furnish bail. This discrimination arises even if the amount of
the bail fixed by the Magistrate is not high, for a large majority of those who are brought before the
Courts in criminal cases are so poor that they would find it difficult to furnish bail even in a small
amount.”

“...We should suggest that the Magistrate must always bear in mind that monetary bail is not a
necessary element of the criminal process and even if risk of monetary loss is a deterrent against
fleeing from justice, it is not the only deterrent and there are other factors which are sufficient
deterrents against flight. The Magistrate must abandon the antiquated concept under which pre-
trial release could be ordered only against monetary bail. That concept is out-dated and
experience has shown that it has done more harm than good. The new insight into the subject of
pre-trial release which has now been developed in socially advanced countries and particularly the
United States should now inform the decisions of the Magistrates in regard to pre-trial release. Every
other feasible method of pre-trial release should be exhausted before resorting to monetary bail. The
practice which is now being followed in the United States is that the accused should ordinarily be
released on order to appear or on his own recognizance unless it is shown that there is substantial risk
of nonappearance or there are circumstances justifying imposition of conditions on release.... If a
Magistrate is satisfied after making an enquiry into the condition and background of the accused
that the accused has his roots in the community and is not likely to abscond, he can safely
release the accused on order to appear or on his own recognizance...”

On the insistence of the magistrate for local sureties, the court held

“What law prescribes sureties from outside or non-regional language applications? What law prescribes
the geographical discrimination implicit in asking for sureties from the court district? This tendency
takes many forms, sometimes geographic, sometimes linguistic, sometimes, legalistic. Article 14
protects all Indians qua Indians, within the territory of India. Article 350 sanctions representation to
any authority, including a court, for redress of grievances in any language used in the Union of India.
Equality before the law implies that even a vakalat or affirmation made in any State language according
to the law in that State must be accepted everywhere in the territory of India save where a valid
legislation to the contrary exists. Otherwise, an adivasi will be unfree in Free India, and likewise many
other minorities.”

4 The committee appointed by the government of Gujarat in 1971 under the chairmanship of Justice P.N. Bhagwati.
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The court concluded by saying that

“We leave it to Parliament to consider whether in our socialistic republic, with social justice as its
hallmark, monetary superstition, not other relevant considerations like family ties, roots in the
community, membership of stable organisations, should prevail for bail-bonds to ensure that the ‘bailee’
does not flee justice. The best guarantee of presence in court is the reach of the law, not the money tag.
A parting thought. If the indigents are not to be betrayed by the law including bail law, re-writing of
many processual laws is an urgent desideratum.”

‘Bail and not jail’ should be the norm

The 78th Report of the Law Commission on Congestion of Undertrial Prisoners in Jails was
concerned with the plight of large number of undertrial prisoners in Indian jails and
recommended various measures to deal with the problem. One of the recommendations
made by the Commission was to expand the category of bailable offences, releasing on bond
without sureties, obligation to appear and surrender, violation of which was to be an offence.>

Further, the Law Commission has suggested that except in case of serious offences like
murder, dacoity, robbery, rape and offences against the State, the bail provisions should be
made liberal and that bail should be granted almost as a matter of course except where it is
apprehended that the accused may disappear and evade arrest or where it is necessary to
prevent him from committing further offences or to prevent him from tempering with
witnesses or other evidence of crime. ©

The Commission added:

“... in offences punishable up to seven years imprisonment, with or without fine, the normal
rule should be bail and the denial thereof an exception i.e., in any of the situations mentioned
hereinbefore. In other serious offences, the matter has to be left to the discretion of the court to
be exercised having regard to the totality of the circumstances and keeping in mind the
necessity to maintain a balance between the interests of the society as a whole in proper
maintenance of law and order and the constitutional, legal and human rights of the accused.” 7

Select Statutory Provisions

Chapter XXXIII of the CrPC deals with bails and bonds. The Code does not define bail. It
classifies offences into bailable and non-bailable offences. By and large, serious offences
punishable with imprisonment for more than 3 years are non-bailable, while less serious
offences are bailable.

5 Chapter 10, Para 1, p.119, 177t Law Commission Report.
6 Chapter 10, Para 1, p.116, 177th Law Commission Report.
7 Chapter 10, Para 6, p.121, 177t Law Commission Report
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Bailable Offences - Section 436

The right to claim bail granted by this section in a bailable offence is an absolute and
indefeasible right and there is no question of discretion in granting bail.

Further, Section 50 (2) makes it obligatory for a police officer effecting an arrest without a
warrant in a bailable offence to inform the accused of his/her right to be released on bail.

This section provides as follows:

e That when a person not accused of a non-bailable offence is arrested or detained, s/he
can, as of right, claim to be released on bail, if s/he is prepared to give bail

e Such police officer or court may, instead of taking bail from the accused person,
discharge him/her on executing a bond without sureties for her/ his appearance

e The section covers all cases of persons accused of bailable offences and, against whom
security proceedings have been initiated under chapter VII of the Code

Special provisions for the indigent accused

Many years after the recommendations of the expert committees on legal aid and the judicial
activism in Hussainara and Moti Ram, amendments were made to the Code in 2005 that
sought to remove the discriminatory operation of the bail law against the poor. The amended
section provides:

e If the accused person is indigent, bail cannot be insisted upon and s/he shall be
released on executing a bond without sureties for her/ his appearance

e If the accused is incapable of giving bail within a week of her/ his arrest, s/he shall
be presumed to be an indigent

Overriding effect given to Sections 116(3) and 446A

According to Section 116(3), a person, against whom security proceedings for keeping peace
or maintaining good behaviour have been started, may be detained in custody if he fails to
furnish an interim bond as required by the court in such proceedings. The second proviso to
Section 436 saves this section and the general rule regarding release on bail will not affect it.

Similarly, Section 446A, which provides for forfeiture and cancellation of the bond on breach
of any condition and consequent constraint imposed on fresh release on bail in the same case,
will not be affected by Section 436.

Cancellation of bail granted under Section 436

Under Section 436(2), a person who fails to comply with the conditions of the bail bond as
regards the time and place of appearance

o will be liable to pay the penalty for breach of bond under Section 446
e can be refused bail by the court on a subsequent occasion in the same case

Appeal against refusal of bail under Section 436(1)

There is no specific provision for appeal against orders refusing to grant bail under Section
436(1), however, the High Court or Court of Session can be approached under Section 439 for
bail.
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Non-bailable offences - Section 437

When any person accused of or suspected of the commission of any non-bailable offence is
arrested or detained without warrant by an officer in charge of a police station, or appears or
is brought before a court, other than a High Court or court of session, he may be released on
bail, subject to the two exceptions provided in Section 437 (1) (i) and (ii). These exceptions will
not apply to a person under the age of 16, a woman or a sick and infirm person.

The word “may’ in this provision clearly indicates that the police officer or the court has got
discretion in granting bail. However, there are certain principles which should guide police
officers and the courts in the exercise of this discretion.

“The courts can for guidance look to the following circumstances-

—
~

The enormity of the charge,

The nature of the accusation,

The severity of the punishment which the conviction will entail,

The nature of the evidence in support of the accusation,

The danger of the accused person’s absconding if he is released on bail,

The danger of witnesses being tampered with,

The protracted nature of the trial,

Opportunity to the applicant for preparation of his defence and access to his counsel,
The health, age and sex of the accused,

The nature and gravity of the circumstances in which the offence is committed,

The position and status of the accused with reference to the victim and the witnesses,
The probability of accused committing more offences if released on bail, etc.,
Interests of society”s
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Circumstances when bail is imperative even in non-bailable offences
Section 436 A

As a reaction to what was witnessed in Hussainara and in subsequent PILS, the legislature, in
an unfortunate acceptance of the reality in the country where the right to a speedy trial is not
realized, has introduced Section 436 A in to the Code.

This section provides that where a person has during the period of investigation, inquiry or
trial under the Code for an offence under any law undergone detention for a period
extending up to one-half of the maximum period of imprisonment specified for that offence,
s/he shall be released by the court on her/his personal bond with or without sureties.

The only exception to this provision is that the offence should not be one for which the
punishment of death has been specified as one of the punishments.

However, the court can after hearing the public prosecutor, order the continued detention of
such person for a period longer than one-half of the said period or release on bail instead of
personal bond. The court will have to give reasons for the same.

The section further provides that no person shall in any case be detained during the period of
investigation, inquiry or trial for more than the maximum period of imprisonment provided
for the said offence.

8 K.N. Chandrasekharan Pillai, R.V. Kelkar’s Lectures on Criminal Procedure (Lucknow: Eastern Book Company, 4th
ed. 2007) pg 293; Also see Babu Singh v. State of U.P 1978 1 SCC 579
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Section 437 (2)

Under Section 437(2), when any person accused of or suspected of the commission of any
non-bailable offence is arrested or detained without warrant by an officer in charge of a police
station or appears or is brought before a court, and if it appears to such officer or court at any
stage of the investigation, inquiry or trial, as the case may be, that there are not reasonable
grounds for believing that the accused has committed a non-bailable offence, but there are
sufficient grounds for further inquiry into his alleged guilt, then, the accused shall, subject to
the provisions of Section 446-A, and pending such inquiry, be released on bail, or, at the
discretion of such officer or court, on the execution by him of a bond without sureties for his
appearance. An officer or a court releasing such person on bail under this provision is
required to record his or its reasons for doing so.

Section 437 (6)

If, in any case triable by a magistrate, the trial of a person accused of any non-bailable offence
is not concluded within a period of 60 days from the first date fixed for taking evidence in the
case, such person shall, if he is in custody during the whole of the said period, be released on
bail to the satisfaction of the magistrate, unless for reasons to be recorded in writing the
magistrate otherwise directs.

Section 437(7)

If, at any time after the conclusion of the trial of a person accused of a non-bailable offence
and before judgment is delivered, the court is of the opinion that there are reasonable
grounds for believing that the accused is not guilty of any such offence, it shall release the
accused, if he is in custody, on the execution by him of a bond without sureties for his
appearance to hear judgment delivered.

Compulsory bail under Section 167, CrPC

The time limit of 60/90 days when the accused can be remanded was fixed to put pressure on
the police to complete the investigation at the earliest. The failure of the police to do so and
file the charge sheet within the prescribed time of 60/90 days will entitle the accused to
‘compulsory bail’. Further, when investigation in to an offence which triable by a magistrate
as a summons case is not concluded within 6 months from the date of the arrest of the
accused, the magistrate has to make an order stopping further investigation into the offence,
subject to certain conditions. These provisions ensure that the accused is not subjected to
prolonged pre-trial detention. The Code contains the following provisions regarding the
same:

¢ On the expiry of the period of 60/90 days, the accused shall be released on bail
(only if he is prepared to and furnishes bail) and such a release on bail shall be
deemed to be a release on bail under chapter XXXIII of the Code. The accused shall
be detained in custody so long as s/he does not furnish bail. [Section 167 (2)
Proviso read with Explanation I]

e If the investigation in to an offence which will be tried by a magistrate as a
summons case is not concluded within 6 months from the date of the arrest of the
accused the magistrate shall make an order stopping further investigation into the
offence. The magistrate can allow continuation of the investigation beyond the
period of 6 months if the investigating officer is able to satisfy the magistrate that
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for special reasons and in the interests of justice, the investigation needs to be
continued. [Section 167(5)]

e Where an order stopping further investigation has been made, the Sessions Judge
may vacate such an order and direct further investigation, if he is satisfied, on an
application made to him or otherwise, that further investigation is required.
[Section 167(6)]

There is no time limit for completion of investigation by the police. However, the legislative
intent behind this provision is to put pressure on the police to complete the investigation at
least within a period of 90/60 days as failure to do so will result in the accused being released
on bail. The right to compulsory bail is an indefeasible right of the accused person and is also
referred to as “default bail’. It is the duty of the magistrate to inform the accused about the
right to default bail. The magistrate has to pass orders forthwith so as not to enable the
prosecution to frustrate the object of the legislature.?

Calculation of 60/90 days

The period of 60/90 days is to be calculated from the date when the accused person is first
produced before the magistrate and an order is passed remanding her/him to such custody
as the magistrate considers necessary, and not from the date of arrest.’® While calculating the
period of 60/90 days under section 167(2) (a), period of detention authorized by the
magistrate under section 167(2) must be included.!? In offences where the sentence up to 10
years’ imprisonment is provided, the challan has to be filed within 60 days and in cases
where the sentence period is not less than 10 years, challan has to be filed within 90 days.!2

In view of conflicting judgments by different High Courts on the prescribed period for filing
the challan in a case involving an offence punishable under Section 304 (B), the Supreme
Court settled the controversy in Bhupinder Singh.?* Holding that the significant word in the
proviso is "punishable", the court held that the adequate punishment in a given case has to be
decided by the Court on the basis of the facts and circumstances involved in the particular
case. The range varies between 7 years and imprisonment for life in case of Section 304 (B).
“Punishable is ordinarily defined as deserving of or capable or liable to punishment, capable
of being punished by law or right, may be punished or liable to be punished, and not must be
punished. Where minimum and maximum sentences are prescribed both are imposable
depending on the facts of the cases. It is for the Court, after recording conviction, to impose
appropriate sentence. It cannot, therefore, be accepted that only the minimum sentence is
imposable and not the maximum sentence. Merely because minimum sentence is provided
that does not mean that the sentence imposable is only the minimum sentence.”

When does the right to compulsory bail accrue?

The accused, so released on bail may be arrested and committed to custody according to the
provisions of the Code. The right of the accused to be released on bail after filing of the
charge-sheet, notwithstanding the default in filing it within the time allowed, is governed
from the time of filing of the charge-sheet only by the provisions relating to the grant of bail

9 Najamuddin

10 Chaganti Satyanarayana v State of AP, AIR 1986 SC 2130
11 Batna ram v State of Himachal Pradesh, 1980 CrL] 748

12 Babu v State of Karnataka 1998CrilJ16

13 Bhupinder Singh v Jarnail Singh 2006CriL]3621
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applicable at that stage.’* Therefore, if an accused person fails to exercise her/his right to be
released on bail for the failure of the prosecution to file the charge-sheet within the maximum
time allowed by law, it cannot be contended that s/he had an indefeasible right to exercise it
at any time notwithstanding the fact that in the meantime the charge sheet is filed.

In Uday Mohanlal Acharya the question before the Supreme Court was whether an accused is
entitled to bail if s/he exercises the right immediately after expiration of the prescribed
period, but bail is refused by the magistrate and the charge-sheet is filed during pendency of
the matter before the High Court. The court by a majority answered in the affirmative. By
interpreting the expression ‘availed of’, the court held that an accused must be held to have
availed of her/his right flowing from the legislative mandate, if s/he files an application after
the expiry of the stipulated period mentioning that no charge-sheet has been filed and s/he is
prepared to offer bail that would be ordered. If it is found that, as a matter of fact that no such
charge-sheet was filed within the prescribed period, such accused must be held to have
exercised the said right, even if the application is posted for consideration or for orders before
the court after some time and the court has not indicated the terms and conditions of bail, and
the accused has not furnished the same. In the instant case, the magistrate refused the
application erroneously and the accused moved the higher forum for being released on bail in
enforcement of her/his indefeasible right, during which period the charge-sheet was filed.!5

Such an accused, who thus is entitled to be released on bail in enforcement of his indefeasible
right will, however, have to be produced before the magistrate on a charge-sheet being filed
in accordance with Section 209 and the magistrate must deal with him in the matter of
remand to custody subject to the provisions of the Code relating to bail and subject to the
provisions of cancellation of bail.

It is a settled position that the benefit of Section 167 (2) proviso will ensue to an accused
involved in offences under NDPS Act as well. There is no express provision in the NDPS Act
from which a conclusion can be drawn by necessary implication that the benefit of
compulsory bail will not be available to a person accused of an offence under the Act. 16

Cancellation of compulsory bail

If an accused person exercises the right to compulsory bail within the time allowed by law
and is released on bail under such circumstances, s/he cannot be rearrested on the mere filing
of the charge-sheet, as pointed out in Aslam Babalal Desai.’, overruling Rajnikant Jivanlal
Patel.’8 Bail can be cancelled only under Sections 439 (2) or 437(5) of the Code.

In the latter case, the court had said that an order for release on bail under 167 (2) (a) proviso
may appropriately be termed as an order on default. It's a release on bail on the default of the
prosecution in filing charge sheet within the prescribed period. The right to bail is absolute.
It's a legislative command and not court’s discretion. If charge-sheet is not filed within 60/90
days, the accused person should be released on bail and the merits of the case are not to be
examined. The accused cannot therefore claim any special right to remain on bail. If the
investigation reveals commission of a serious offence and charge-sheet is filed, bail under 167
(2) proviso (a) could be cancelled. This decision has been overruled as mentioned earlier.

14 Sanjay Dutt v State, 1995 CrL] 477

15 Uday Mohanlal Acharya v State of Maharashtra 2001CriLJ1832
16 Union of India v Thamisharasi, (1995) 4 JT (SC) 253

17 Aslam Babalal Desai v. State of Maharashtra 1992CriLJ 3712

18 Rajnikant Jivanlal Patel v IO, NCB, New Delhi, AIR 1990 SC 71
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Amount of bond not to be excessive

The right to be released on bail cannot be nullified indirectly by fixing too high an amount of
bond or bail bond to be furnished by the accused. Therefore, under Section 440, the amount of
every bond shall be fixed with due regard to the circumstances of the case and shall not be
excessive.l”

Further, the High court or Court of Session may direct that the bail required by a police
officer or magistrate be reduced.

19 See Moti Ram v. State of M.P. 1978 CrL] 1703; A. Kokan Rao v. the State 1998 CrL] 1898; Keshab Narayan
Banerjee v. State of Bihar 1985 CrL]J 1857
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BEST PRACTICES AROUND THE WORLD

BACKGROUND

All around the world there are people who spend long periods of time in jail awaiting trial on
minor charges because they are incapable to pay bail. This is an absolutely unnecessary
infringement of a person’s basic liberty and is unconstitutional to say the least. Moreover, this
does not only bring injustice to those people who languish in jails but it also leads to
overcrowding of prison which eventually becomes expensive for the taxpayers. There have
been experts who have urged on increasing pre trial bail, but judges fear that a majority of
those released would never return to court to face their charges. To challenge this mindset,
there was a wave of bail projects that were carried out in various countries to reform the
existing Criminal Justice System with regards to granting of bail.

Efforts were taken by non-profit organizations along with the support of Ministry of Justice in
various countries to devise a way through which judges could quickly assess the strength of
each defendant's community ties and set out to prove that when these ties were verified
judges could safely release people without bail. Some of the countries where such projects
were carried out are listed below with a brief description of the projects.

v" MANHATTAN

Vera Institute of Justice, a non-profit organization along with the support from the Mayor of
New York started a project in the year 1960 to reform the Criminal Justice System that was
not living up to the promise of the U.S. Constitution.

They conducted inquiries into the backgrounds of thousand of defendants to assess whether
the accused could be trusted to return for his or her trial without being required to purchase a
bail bond. Factors such as employment history, local family ties, and prior criminal record
were considered in determining the flight risk posed by each defendant. Whenever Vera staff
determined (based on a points system of risk factors) that a defendant was not likely to skip
or flee his or her court date, a recommendation was made to the presiding judge to release
that defendant on his own cognizance. Vera staffers also made an effort to follow up on their
recommendations, calling defendants to remind them of an impending court date, and, in
some cases, even bringing them by taxi to the courthouse.

Over the project’s three years, 3505 accused persons were released without any requirement
of bail as a result of Vera recommendations. Only 1.6% of them failed to show up for their
trials for reasons within their control. The results of the randomized experiment were
especially striking: 60 % of the experimental group was released without bail. Data also
showed that those released before trial were 250% more likely to be acquitted in court.

By the end of 1963, the program’s outstanding results had convinced the presiding justices of
the first and second appellate departments that bail reform along the lines of the Vera project
should be undertaken by the city and spread throughout the five boroughs of New York.
Concerned about the overcrowding in the city’s jails, the Mayor agreed, and the Bail Project
became a function of the probation department.

Many successful projects in other countries have been conducted on the same line up as
Manhattan Bail Project.
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v LONDON

In the early 1970’s, England was experiencing a rapid increase in its remand population in its
institutions. In 1974, a study into pre-trial procedures by the Home Office noted that the sort
of verified information provided to bail Courts by the US Manhattan Bail Project was needed
in England and Wales to speed up and improve the bail process. As a result, the Inner
London Probation and After-care Service (ILPAS) and Vera began to collect data and verify
information to be presented to the bail Court. Within a few months, however, their role was
expanded to include securing accommodation and other resources for people appearing for
bail hearings, following up clients on bail etc. As well, in October 1976 a Bail Centre was
opened to provide short-term social work intervention with pre-trial clients requesting the
service. In addition to providing the aforementioned services, supervision as an alternative
form of release was also introduced. England also pioneered the use of Bail Hostels as one
solution to the high rate if pre-trial detention. In 1971, the first Bail Hostel was opened in East
London.

v CANADA

After enacting two consecutive amendments to reform the bail system that existed in Canada
in early 1970s to reduce economical discrimination, the British Columbia began a supervision
pilot project in Vancouver in 1974.

The philosophy of the program was to provide an alternative form of release to individuals
who might otherwise remain in custody until trial. Similarly, in 1977 the Alberta Solicitor
General's Department began a pre-trial release program in Calgary, which involves
interviewing, verification, selection and supervision. By 1979, the Ontario Government was
dealing with similar issues and was under some pressure by various groups to establish
similar programs. In 1979, the Bail Project was set up as a 6 month pilot project in two Courts
as a response to the constantly growing remand populations.

The reasons for bringing in the same were dualistic, one being economical and other being
philosophical. Economical in the sense that at that time over 60% of the inmate population
was made up of remand inmates, many who remained in custody because they were unable
to meet a surety or cash Bail. The Ministry was faced with the choice of building an additional
detention facility. By implementing Bail Supervision as an option they were able to avoid this
cost. The second reason was Philosophical relating to the principle of the presumption of
innocence until proven guilty and the fair and equal treatment of all persons regardless of
their socio-economic status. Thus Bail Programs mandate was to assist those persons who do
not have the financial and community or familial ties to meet a surety or cash release that
were deemed releasable by the Court to the Supervision of the Bail Program.

The functions of this programme were divided into Bail verification and Supervision
Verification involved receiving referrals from Duty or Private Counsel, checking the criminal
record of the accused and interviewing the accused in custody to determine whether or not
the accused meets the Programs criteria. Efforts to contact potential sureties and to verify as
much information as possible are made and the Court is advised of the accused suitability for
community supervision.

Following the Show Cause or Bail Hearing and the release of the accused person, Supervision
begins. Upon a person first reporting to the Bail Program, an Intake process takes place. The
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intake begins with the formalizing of a Plan of Supervision and with a Supervision Contract
which outlines the day(s) of the week a person will be required to report and the rules and
expectations of the Program. Supervision necessarily includes some personal counselling and
assistance around the legal process but most often requires referrals to specialized services.
The goal is to provide accused persons with constructive, professional help at the earliest
point in the justice process.

In the year ending March 31st, 2011, 12,772 accused were interviewed in custody across the
province of Ontario. Of these cases 4,577 or approximately 35% were released to the
Supervision of a Bail Program. In addition, 3,066 of these individuals were released as a result
of a surety being found or on their own Recognizance.

Over the course of a year, 4442 cases were closed. In 3928 cases, the accused attended all
Court appearances, developing an appearance rate of 88%.

v" SOUTH AFRICA

In younger democracies, ineffective prosecution is a special problem, not only because
criminals go unpunished but because public trust in a fragile system is hurt. Ineffective
prosecution can lead to increased incidents of vigilantism or calls for a return to authoritarian
government. In 1997, in response to the problem of overcrowding in South African prisons,
the Vera Institute of Justice established a demonstration pre-trial services project aimed to
reduce the number of admissions into remand detention. The project, based at various court
centres in the country, sought to provide magistrates with independently verified
information about defendants at arraignment, which, it was hoped, would make the bail
process more efficient, equitable and informed.

The provision of such a report firstly aimed to ensure that serious or repeat offenders were
not released on bail, and secondly that petty offenders were released on affordable bail or on
non-financial supervisory conditions. The report was also meant to provide a fuller picture of
a defendant’s overall financial means so as to mitigate the chance of bail amounts being set
too high, and to prevent the economic injustice of remanding defendants who pose no threat
to public safety into custody simply for not being able to afford bail thresholds.

v' MALAWI

The Malawi Bail project is one of its kinds and has recently commenced the outstanding
initiative of reforming the existing Bail System of the country. It boasts of the following
objectives:
¢ To educate those going through the court process in Malawi about court procedure
and their basic legal rights.
¢ To increase the amount of bail applications made at the first court appearance prior
to detention.
e To reduce the amount of people being held in pre-trial detention who are charged
with minor offences.
e To encourage co-operation between the courts, the police and the prison service;
supporting capacity building within the criminal justice system in Malawi.
e To understand and remove the obstacles which inhibit the court and the prison
service from development in accordance with international human rights
standards.
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The project holders have produced a legal education booklet which informs those going
through the court process about court procedure and their basic legal rights. The booklet uses
bullet point text to explain the role of the Magistrate and Prosecutor, using illustrations to
show the layout of the court, and gives a “step by step” guide on how and when to make a bail
application. The guide then goes on to explain common phrases a defendant is likely to hear,
including the definition of guilty and not guilty and the role of a surety. The booklets have
now been distributed to 7 courts and 11 police stations in Blantyre and the surrounding
areas.

Due to the low literacy levels in Malawi they intend to install a speaker system in the holding
cells at Blantyre Magistrate’s Court, which will play a tape recording of the paralegals
explaining how and when to apply for bail. This will ensure that all people going through
that court will have access to information about their legal rights prior to their first court
appearance before the Magistrate.

They have started a toll-free helpline to provide those arrested with access to the 24/7 advice
line managed by the paralegals.
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RIGHT TO BAIL AND UNDERTRIAL REVIEW MECHANISM IN
RAJATHAN

Periodic Review Committee (Avadhik Samiksha Samiti)

In order to ensure that the situation of each prisoner awaiting trial would be frequently
reviewed and appropriate correctives applied as long ago as 1979 Rajasthan, created a special
committee - the Avadhik Samiksha Samiti or Periodic Review Committee (the Review
Committee). Made up of various duty holders its purpose was to ensure that no Undertrial
would be held for unjustifiably long periods in detention or simply get lost in the system for
any reason at all. The government order No.F/8/22/Grah-12/kara/79 which established the
Review Committee states that there should be a Review Committee for every district to
periodically review the cases of the under trial prisoners in Rajasthan prisons, including sub-
jails.

Members of the Review Committee

The government order states that every district is to have the Periodic Review Committee
comprising of the following members:

1. Chief Judicial Magistrate Member

2. Representative of District Magistrate Member

3. Representative of Superintendent of Police Member

4. District Probation Officer Member

5. Officer In charge, District Prison Member-Secretary

Though the executive order creating the Review Committee cites the Chief Judicial Magistrate
as ‘member’ in practice he convenes the meeting and acts as de facto chair while the officer in-
charge of the district prison, who could be the Superintendent, Jailor or Deputy Jailor, acts as
the Member Secretary to the Review Committee.

It further states that the Review Committee should conduct its meetings every month.

According to the mandate, the Review Committee will give advice/recommendations to the
respective courts, in order to release the under trial prisoners who,

e have completed half or more than the maximum prescribed punishment for the offence
charged with; or

e are accused of serious offences and have been under trial for a long period of time; or

¢ have committed such petty offences that there is no need to keep them in judicial custody.

Thus, there is a clear mandate to highlight cases of illegal detention and to suggest the
concerned authorities to take steps to expedite cases of overstays and also to ensure effective
implementation of the legal provisions, like S.436A, to avoid delays in the legal system. Both
the mandate as well as the provisions seek to institutionalize the effective implementation of
legal provisions by taking pro-active steps on the part of the Review Committee to avoid
illegal and prolonged detentions. The mandate makes it very clear that the purpose for which
these Committees are formed is directly linked to ensuring to the under trial his legal rights.

Conduct of Meetings
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The process of holding a meeting is governed by rules of practice which appear to require the
prison authorities - the Superintendent being the member-secretary to the committee - to
send a letter to the Chief Judicial Magistrate asking for a date. He then fixes a date and notices
fixing a date time and venue are sent out to other members. The prison authorities prepare
and put forward four Government of Rajasthan proformas each with the name of Jail/sub jail,
date of review and total number of under trials written on top.

Proforma A: has a list of prisoners standing trial in cases punishable with death,
imprisonment for life or imprisonment for a term of not less than 10 years, who have
completed 90 days under custody but in whose case investigations have not concluded.
[S.167(2)(a)(i)Cr.P.C.]

Proforma B: List of prisoners standing trial in cases punishable with a term of
imprisonment less than 10 years, who have completed 60 days under custody but
investigation has not concluded [S.167(2)(ii)Cr.P.C.]

Proforma C: List of prisoners who are under detention for period more than the
maximum term of sentence awardable to them in case in which they are standing trial.
[S.428 Cr.P.C.](now S.436A)

Proforma D: List of non-criminal lunatics confined in prison for observation for more
than 30 days. [S. 16 & 23 of Indian Lunacy Act, 1912](now repealed)

Meetings are generally held within the premises of the prison. At the conclusion of the
meeting, if the Chairman, that is, the Chief Judicial Magistrate is unable to decide on a next
meeting date for the coming month, a letter is sent from the prison to remind him about the
same. The minutes of the meetings are recorded.
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STATUTORY PROVISIONS

Code of Criminal Procedure Code, 1973

389. Suspension of sentence pending the appeal; release of appellant on bail.

(1) Pending any appeal by a convicted person, the Appellate Court may, for reasons to be
recorded by it in writing, order that the execution of the sentence or order appealed against

be suspended and, also, if he is in confinement, that he be released on bail, or on his own
bond.

1[Provided that the Appellate Court shall, before releasing on bail or on his own bond a
convicted person who is convicted of an offence punishable with death or imprisonment for
life or imprisonment for a term of not less than ten years, shall give opportunity to the Public
Prosecutor for showing cause in writing against such release:

Provided further that in cases where a convicted person is released on bail it shall be open to
the Public Prosecutor to file an application for the cancellation of the bail. ]

(2) The power conferred by this section on an Appellate Court may be exercised also by the
High Court in the case of an appeal by convicted person to a court subordinate thereto.

(3) Where the convicted person satisfies the court by which he is convicted that he intends to
present an appeal, the court shall, -

(i) where such person, being on bail, is sentenced to imprisonment for a term not
exceeding three years, or

(if) where the offence of which such person has been convicted is a bailable one, and he is
on bail,

order that the convicted person be released on bail unless there are special reasons for
refusing bail, for such period as will afford sufficient time to present the appeal and obtain
the orders of the Appellate Court under sub-section (1), and the sentence of ‘imprisonment
shall, so long as he is so released on bail, be deemed to be suspended.

(4) When the appellant is ultimately sentenced to imprisonment for a term or to
imprisonment for life, the time during which he is so released shall be excluded in computing
the term for which he is so sentenced.

436. In what cases bail to be taken.

(1) When any person other than a person accused of a non-bailable offence is arrested or
detained without warrant by an officer in charge of a police station, or appears or is brought
before a court, and is prepared at, any, time-, while-in, the custody of such officer or at any
stage of the proceeding before such court to give bail, such person shall be released on bail:
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Provided that such officer or Court, if he or it thinks fit, 20[may, and shall, if such person is
indigent and in unable to furnish surety, instead of taking bail] from such person, discharge
him on his executing a bond without sureties for his appearance as hereinafter provided:

21[Explanation. - Where a person is unable to give bail within a week of the date of his arrest,
it shall be a sufficient ground for the officer or the Court to presume that he is an indigent
person for the purposes of this proviso.]

Provided further that nothing in this section shall be deemed to affect the provisions of sub-
section (3) of section 116 or section 446A.

(2) Notwithstanding anything contained in sub-section (1), where a person has failed to
comply with the conditions of the bail-bond as regards the time and place of attendance, the
court may refuse to release him on bail, when on a subsequent occasion in the same case he
appears before the court or is brought in custody and any such refusal shall be without
prejudice to the powers of the court to call upon any person bound by such bond to pay the
penalty thereof under section 446.

22436 A. Maximum period for which an undertrial prisoner can be detained.

23[Maximum period for which an undertrial prisoner can be detained. Where a person has,
during the period of investigation, inquiry or trial under this Code of an offence under any
law (not being an offence for which the punishment of death has been specified as one of the
punishments under that law) undergone detention for a period extending up to one-half of
the maximum period of imprisonment specified for that offence under that law, he shall be
released by the Court on his personal bond with or without sureties:

Provided that the Court may, after hearing the Public Prosecutor and for reasons to be
recorded by it in writing, order the continued detention of such person for a period longer
than one-half of the said period or release him on bail instead of the personal bond with or
without sureties:

Provided further that no such person shall in any case be detained during the period of
investigation inquiry or trial for more than the maximum period of imprisonment provided
for the said offence under that law.

Explanation.- In computing the period of detention under this section for granting bail the
period of detention passed due to delay in proceeding caused by the accused shall be
excluded.]

20 Subs. by Act 25 of 2005, sec. 35, for “may instead of taking bail”.

2 Ins. by Act 25 of 2005, sec. 35.
2 Ins. by Act 25 of 200, sec. 36 (w.e.f. 23-6-2006)
2 Ins. by Act 25 of 2005, sec. 36.

48




437. When bail may be taken in case of non-bailable offence.

24[(1) When any person accused of, or suspected of, the commission of any non-bailable
offence is arrested or detained without warrant by an officer in charge of a police station or
appears or is brought before a court other than the High Court or Court of Session, he may be
released on bail, but-

(i) Such person shall not be so released if there appear reasonable grounds for believing that
he has been guilty of an offence punishable with death or imprisonment for life;

(if) Such person shall not be so released if such offence is a cognizable offence and he had
been previously convicted of an offence punishable with death, imprisonment for life or
imprisonment for seven years or more, or he had been previously convicted on two or more
occasions of 25[a cognizable offence punishable with imprisonment for three years or more
but not less than seven years]:

Provided that the court may direct that a person referred to in clause (i) or clause (ii) be
released on bail if such person is under the age of sixteen years or is a woman or is sick or
infirm:

Provided further that the court may also direct that a person referred to in clause (ii) be
released on bail if it is satisfied that it is just and proper so to do for any other special reason:

Provided also that the mere fact that an accused person may be required for being identified
by witnesses during investigation shall not be sufficient ground for refusing to grant bail if he
is otherwise entitled to be released on bail and gives an undertaking that the shall comply
with such directions as may be given by the court:]

26[Provided also that no person shall, if the offence allege to have been committed by him is
punishable with death, imprisonment for life, or imprisonment for seven years or more be
released on bail by the Court under this sub-section without giving an opportunity of hearing
to the Public Prosecutor.]

(2) If it appears to such officer or court at any stage of the investigation, inquiry or trial as the
case may be, that there are not reasonable grounds for believing that the accused has
committed a non-bailable offence, but that there are sufficient grounds for further inquiry
into his guilt, 27[the accused shall, subject to the provisions of section 446A and pending such
inquiry, be released on bail], or, at the discretion of such officer or court on the execution by
him of a bond without sureties for his appearance as hereinafter provided.

(3) When a person accused or suspected of the commission of an offence punishable with
imprisonment which may extend to seven years or more or of an offence under Chapter VI,
Chatter XVI or Chapter XVII of the Indian Penal Code (45 of 1860) or abetment of, or

24 Subs. by Act 63 of 1980. Sec. 5, for sub-section (1) (w.e.f. 23-9-1980).

25 Subs. by Act 25 of 2005, sec. 37, for “a non-bailable and cognizable offence”.
2% Ins. by Act 25 of 2005, sec. 37.

27 Subs. by Act 63 of 1980. Sec. 5. for certain words (w.e.f 23-9-1980).
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conspiracy or attempt to commit, any such offence, is released on bail under sub-section
(1) 28[the Court shall impose the conditions,-

(a) that such person shall attend in accordance with the conditions of the bond executed
under this Chapter,

(b) that such person shall not commit an offence similar to the offence of which he is accused,
or suspected, of the commission of which he is suspected, and

(c) that such person shall not directly or indirectly make any inducement, threat or promise to
any person acquainted with the facts of the case so as to dissuade him from disclosing such
facts to the Court or to any police officer or tamper with the evidence,

and may also impose, in the interests of justice, such other conditions as it considers
necessary. |

(4) An officer or a court releasing any person on bail under sub-section (1), or sub- section (2),
shall record in writing his or its 29[reasons or special reasons] for so doing.

(5) Any court which has released a person on bail under sub-section (1), or sub- section (2),
may, if it considers it necessary so to do, direct that such person be arrested and commit him
to Custody.

(6) If, any case triable by a Magistrate, the trial of a person accused of any non bailable offence
is not Concluded within a period of sixty days from the first date fixed for - taking evidence
in the case, such person shall, if he is in custody during the whole of the said period, be
released on bail to the satisfaction of the Magistrate, unless for reasons to be recorded in
writing, the Magistrate otherwise directs.

(7) If, at any time after the conclusion of the trial of a person accused of a non bailable offence
and before Judgment is delivered the Court is of opinion that there are reasonable grounds
for believing that the accused is not guilty of any such offence, it shall release the accused, if
he is in custody, on the execution by him of a bond without sureties for his appearance to
hear judgment delivered.

30[437A. Bail to require accused to appear before next appellate Court. — (1) Before
conclusion of the trial and before disposal of the appeal, the Court trying the offence or the
Appellate Court, as the case may be, shall require the accused to execute bail bonds with
sureties, to appear before the higher Court as and when such Court issues notice in respect of
any appeal or petition filed against the judgment of the respective Court and such bail bonds
shall be in force for six months.

28 Subs. by Act 25 of 2005, sec. 37, for “the Court may impose any condition which the Court considers necessary -
(a) in order to ensure that such person shall attend in accordance with the conditions of the bond executed under
this Chapter, or

(b) in order to ensure that such person shall not commit an offence similar to the offence of which he is accused or
of the commission of which he is suspected, or

(c) otherwise in the interests of justice.”
29 Subs. by Act 63 of 1980. Sec. 5, for “reasons” (w.e.f. 23-9-1980).
30 Ins. by Act 5 of 2009, sec. 31 (w.e.f. 31-12-2009)
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(2) If such accused fails to appear, the bond stand forfeited and the procedure under section
446 shall apply.”.

438. Direction for grant of bail to person apprehending arrest.

31[(1) Where any person has reason to believe that he may be arrested on accusation of
having committed a non-bailable offence, he may apply to the High Court or the Court of
Session for a direction under this section that in the event of such arrest he shall be released
on bail; and that Court may, after taking into consideration, inter alia, the following factors,
namely:-

(i) the nature and gravity of the accusation;

(ii) the antecedents of the applicant including the fact as to whether he has previously
undergone imprisonment on conviction by a Court in respect of any cognizable offence;

(iii) the possibility of the applicant to flee from justice; and

(iv) where the accusation has been made with the object of injuring or humiliating the
applicant by having him so arrested, either reject the application forthwith or issue an interim
order for the grant of anticipatory bail:

Provided that, where the High Court or, as the case may be, the Court of Session, has not
passed any interim order under this sub-section or has rejected the application for grant of
anticipatory bail, it shall be open to an officer in-charge of a police station to arrest, without
warrant the applicant on the basis of the accusation apprehended in such application.

(1A) Where the Court grants an interim order under sub-section (1), it shall forthwith cause a
notice being not less than seven days notice, together with a copy of such order to be served
on the Public Prosecutor and the Superintendent of Police, with a view to give the Public
Prosecutor a reasonable opportunity of being heard when the application shall be finally
heard by the Court.

(1B) The presence of the applicant seeking anticipatory bail shall be obligatory at the time of
final hearing of the application and passing of final order by the Court, if on an application
made to it by the Public Prosecutor, the Court considers such presence necessary in the
interest of justice.]

(2) When the High Court or the Court of Session makes a direction under sub- section (1), it
may include such conditions in such directions in the light of the facts of the particular case,
as it may thinks fit, including -

(i) a condition that the person shall make himself available for interrogation by a police officer
and when required;

31 Subs. by Act 25 of 2005, sec. 38, for “(1) When any person has reason to believe that he may be arrested on an
accusation of having committed a non-bailable offence, he may apply to the High Court or the Court of Session for
direction under this section; and the Court may, if it thinks fit, direct that in the event of such arrest, he shall be
released on bail”.
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(ii) a condition that the person shall not, directly or indirectly,- make any inducement, threat
or promise to any person acquainted with the facts of the case so as to dissuade him from
disclosing such facts to the court or to any police officer,

(iif) a condition that the person shall not leave India without the previous permission of the
court;

(iv) Such other condition as may be imposed under sub-section (3) of section 437, as if the bail
were granted -under that section.

(3) If such person is thereafter arrested without warrant by an officer in charge of a police
station on such accusation, and is prepared either at the time of arrest or at any time while in
the custody of such officer to give bail, he shall be released on bail, and if a Magistrate taking
cognizance of such offence decides that a warrant should issue in the first instance against
that person, he shall issue a bailable warrant in conformity with the direction of the court
under sub-section (1).

439. Special powers of High Court or Court of Session regarding bail.
(1) A High Court or Court of Session may direct.

(a) That any person accused of an offence and in custody be released on bail, and if the
offence is of the nature specified in sub-section (3) of section 437, may impose any
condition, which it considers necessary for the purposes mentioned in that sub-section;

(b) That any condition imposed by a Magistrate when releasing any person on bail be
set aside or modified:

Provided that the High Court or the Court of Session shall, before granting bail to a person
who is accused of an offence which is triable exclusively by the Court of Session or which,
though not so triable is punishable with imprisonment for life, give notice of the application
for bail to the Public Prosecutor unless it is, for reasons to he recorded in writing, of opinion
that it is not practicable to give such notice.

(2) A High Court or Court of Session may direct that any person who has been released on
bail under this Chapter be arrested and commit him to custody.

440. Amount of bond and reduction thereof.

(1) The amount of every bond executed under this chapter shall be fixed with due regard to
the circumstances of the case and shall not be excessive.

(2) The High Court or Court of Session may direct that the bail required by a police officer or
Magistrate be reduced.

441. Bond of accused and sureties.
(1) Before any person is released on bail or released on his own bond, a bond for such sum of

money as the police officer or court, as the case may be, thinks sufficient shall be executed by
such person, and, when he is released on bail, by one or more sufficient sureties conditioned
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that such person shall attend at the time and place mentioned in the bond, and shall continue
so to attend until otherwise directed by the police officer or court, as the case may be.

(2) Where any condition is imposed for the release of any person on bail, the bond shall also
contain that condition.

(3) If the case so requires, the bond shall also bind the person released on bail to appear when
called upon at the High Court, Court of Session or other court to answer the charge.

(4) For the purpose of determining whether the sureties are fit or sufficient, the court may
accept affidavits in proof of the facts contained therein relating to the sufficiency or fitness of
the sureties, or, if it considers necessary, may either hold an inquiry itself or cause an inquiry
to be made by a Magistrate subordinate to the court, as to such sufficiency or fitness.

32441A. Declaration by sureties.

Every person standing surety to an accused person for his release on bail, shall make a
declaration before the Court as to the number of persons to whom he has stood surety
including the accused, giving therein all the relevant particulars.]

442. Discharge from custody.

(1) As soon as the bond has been executed, the person for whose appearance it has been
executed shall be released; and when he is in jail the court admitting him to bail shall issue an
order of release to the officer in charge of the jail, and such officer on receipt of the orders
shall release him.

(2) Nothing in this section, section 436 or section 437 shall be deemed to require the release of
any person liable to be detained for some matter other than that in respect of which the bond
was executed.

443 Power to order sufficient bail when that first taken is insufficient.

If, through mistake, fraud, or otherwise, insufficient sureties have been accepted, or if they
afterwards become insufficient, the court may issue a warrant of arrest directing that the
person released on bail be brought before it and may order him to find sufficient sureties, and
on his failing so to do, may commit him to jail.

444. Discharge of sureties.
(1) All or any sureties for the attendance and appearance of a person released on bail may at
any time apply to a Magistrate to discharge the bond, either wholly or so far as relates to the

applicants.

(2) On such application being made, the Magistrate shall issue his warrant of arrest directing
that the person so released be brought before him.

(3) On the appearance of such person pursuant to the warrant, or on his voluntary surrender,
the Magistrate shall direct the bond to be discharged either wholly or so far as relates to the

32 Ins. by Act 25 of 2005, sec. 39 (w.e.f. 23-6-2006)
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applicants, and shall call upon such person to find other sufficient sureties, and, if he fails to
do “so, may commit him to jail.

445. Deposit instead of recognizance.

When any person is required by any court or officer to execute a bond with or without
sureties, such court or officer may, except in the case of a bond for good behaviour, permit
him to deposit a sum of money or Government promissory notes to such amount as the court
of officer may if in lieu of executing such bond.

446. Procedure when bond has been forfeited.

(1) Where a bond under this Code is for appearance, or for production of property, before a
court and it is proved to the satisfaction of that court or of any court to which the case has
subsequently been transferred, that the bond has been forfeited,

or where in respect of any other bond under this Code, it is proved to the satisfaction of the
court by which the bond was taken, or of any court to which the case has subsequently been
transferred, or of the court of any Magistrate of the first class, that the bond has been
forfeited, the court shall record the grounds of such proof, and may call upon any person
bound by such bond to pay the penalty thereof or to show cause why it should not be paid.

Explanation. - A condition in a bond for appearance, or for production of property, before a
court shall be construed as including a condition for appearance, or as the case may be, for
production of property before any court to which the case may subsequently be transferred.

(2) If sufficient cause is not shown and the penalty is not paid, the court may proceed to
recover the same, as if such penalty were a fine imposed by it under this Code:

33[Provided that where such penalty is not paid and cannot be recovered in the manner
aforesaid, the person so bound as surety shall be liable, by order of the court ordering the
recovery of the penalty, to imprisonment in civil jail for a term which may extend to six
months.]

(3) The court may, 34[after recording its reasons for doing so], remit any portion of the
penalty mentioned and enforce payment in part only.

(4) Where a surety to a bond dies before the bond is forfeited, his estate shall be discharged
from all liability in respect of the bond.

(5) Where any person who has furnished security under section 106 or section 117 or section
360 is convicted of an offence the commission of which constitutes a breach of the conditions
of his bond, or of a bond executed in lieu of his bond under section 448, a certified copy of the
judgment of the court by which he was convicted of such offence maybe used as evidence in
proceedings under against his surety or sureties, and, if such certified copy is so used, the
court shall presume that such offence was committed by him unless the contrary is proved.

3 Ins. by Act 63 of 1980, Sec. 6 (w.e.f. 23-9-1980).
34 Subs. by Act 25 of 2005, sec. 40, for “at its discretion”.
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35[446A. Cancellation of bond and bail bond.

Without prejudice to the provisions of section 446, where a bond under this Code is for
appearance of a person in a case and it is forfeited for breach of a condition-

(@) The bond executed by such person as well as the bond, if any, executed by one or
more of his sureties in that case shall stand cancelled; and

(b) Thereafter no such person shall be released only on his own bond in that case, if
the Police Officer or the court, as the case may be, for appearance before whom the
bond was executed, is satisfied that there was no sufficient cause for the failure of the
person bound by the bond to comply with its condition:

Provided that subject to any other provision of this Code he may be released in that case upon
the execution of a fresh personal bond for such sum of money and bond by one or more of
such sureties as the Police Officer or the court, as the case may be thinks sufficient.]

447. Procedure in case of insolvency or death of surety or when a bond is forfeited.

When any surety to a bond under this Code becomes insolvent or dies, or when any bond is
forfeited under the provisions of section 446, the court by whose order such bond was taken,
or a Magistrate of the first class may order the person from whom such security was
demanded to furnish fresh security in accordance with the directions of the original order,
and if such security is not furnished, such court or Magistrate may proceed as if there had
been a default in complying with such original order.

448. Bond required from minor.

When the person required by any court, or officer to execute a bond is a minor, such court or
officer may accept, in lieu thereof, a bond executed by a surety or sureties only.

449. Appeal from orders under section 446.
All orders passed under section 446 shall be appealable, -
(i) In the case of an order made by a Magistrate, to the Sessions Judge;

(ii) In the case of an order made by a Court of Sessions, to the court to which an appeal lies
from an order made by such court.

450. Power to direct levy of amount due on certain recognizances.

The High Court or Court of Session may direct any Magistrate to levy the amount due on a
bond for appearance or attendance at such High Court or Court of Session.

3 Ins. by Act 63 of 1980, Sec. 7 (w.e.f. 23-9-1980).
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2, 981 98 ufongen AfRdr a1 R Afdara duus R AT gRT 8IS f3ar SR |

R R, Al AISId DI G- & UTAd R 9 SR A Sl SHD gRT oi@dg [ T
2, W Afad &1 Iaq omell rEf § R oy & ford PR SR @ @ IS HRCFDHIT AT
AT 99 U3 & Foirel Ifengsll dfed a1 3T SHEd R BIS Fa |

R I AR P D15 A U1 AfHT A=W, S (AR &1 3@y & SR 9 A & el I
ARTY & ol USRI HRIETH B AATH @i ¥ o1ferd, el «l <2 4 g T8 = |
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W HU—
ST 91 & o 39 g7 & SR ORIy @ Srafdy @) o FRA § SIRIad gRT dRiarel ¥ fad
T fder @ HROT AR T R @) @y o1 afeid faar SR |

437. JISTHMGR IR & ST H HF SHET ol S Gph—

ST9 D13 Afad, FORT IR SIS STURET P SIHANT  I7 o WR I8 ¥ag & fh S S
IR AT B, gford o & MRES ANGR gRT dRvC & 491 AR®AR a1 freg foear <mar @
AT o IR 31AA] W R W O~ IRy © el BIOR 81T 8 AT o/l Sl & o9
g THMG WR Bl I FahdT 2, fag

. aft 98 fava &9 @& ford Sfod emR udid & § & v «fad 9o o eiefiad
PBRIEN H USHIYI IR & QT 2 Al 98 39 ISR -Tel BIeT SIgdT |

[, afe YT TRy SIS Held IR § 3R VT Afdd Jeg, 3MMoilay dREE a1 d1d a9y a1
I S B BRME F TS fHal TR & ford uget <wRyg fhar T §, a1 98
fpefl 9 o a1 ifde kg AT a¥ | SRS HRIA A TUSHAN e AR & ford
ST T AP 3R WR Ugd <TURIg 3T a1 § A1 98 39 UBR T8I BIST SITg |

. =g =marer a8 Foer § ga & @oe (1) ar @ve () ¥ Fide @afdd sHeaa w®
Ble 3T Sy af VT Afdd diele ay o &H 3 &I & AT Dls B AT Iy [T AT
forfererT wfa &

V. =g I8 IR fb <Iared a8 9 few < 9am & g || 4 [fde afed s w®
Brs foar WY afe SHET I8 A & el © 6 e oy fa9iy &Ror & Ur &_Ar
=< qor b |

V. g 38 3R N & d9a I8 a7 & ifgad &1 smawasdr, sraver § @ieri gr
UEAM O @ fod 81 Aadhdl 8, SHHFd "R B W SHR B & o uaf| SR
T8 grfl, afe a8 e SHHd R BrS i M @ for g9eR § 3R 98 99+ <1 8
% a8 T e &1, S <ImTer g1 A A1 JIguTer S |

VI, =g I8 3R 1 & 39 A 31, e W §RT VAT AW AT RN © foraH
qYavs, 3ATolla BRIE IT A a¥ I A B Fofl F v & d e gRI
ST SIS BT GAdTs BT JqaR 3U 97 39 SUURT & 3fF ST IR T8l BISl
SIRATT |

2. IR W IRER T rTerd &1 FARAf, sV SiE A1 AR & RN yeH § g gdd
BT 2 o I8 fawa a7 & ford S omR 781 © 6 aiftgad o1 s SRty foha
2 fog 99 A B9 @ R H IR W oA & for i omuR € ar sifigad ORT 446 &
Eﬁwauﬁzﬁa%ﬁq?ﬁﬁgqﬁ?ﬂwa%ﬁ?%ﬁwww AT U SARDPRI AT AT D
WIGHIIAR, SHH §Hd YTad QUSRI YBR I AUF BIOR B & ford ufovai I3 deus
fsfed &% W, Bie fRar | |

STd IS afe, 9 W® 0 aRE 9, 9@ afy ara 9¥ de @1 a1 S99 Idd B B,
TUSHIT PIs IURTE AT YR TUS WAfRdl 1860 BT 45 & I 6, JLATT 16 AT JLAT 17 B
A BIS TR R IT U (AT IR BT SURYT AT YSIF AT YA DR Bl AWIRT BT
T B, SUURT (1) & T SHMT IR BIST ST & dl =R 2 TERIAT dx—

U a9 g @ A fenfad 9y uF @ wal @ SIER SuRerd B8R,

VT fdd I STURTY 1], FOTFDT R BT SH R SIANT T GeE 2, IAT 3R LT H]

w

T e, 39 AMel | TAT 9 S [l JAfdd &1 =ararer a1 el gford SIfiaRI &l, JrHel
T Ybe 7 IR & ol 9 IIK] UIeT IT IUeT, SR gHBT AT d9 el < AT 18y
B BEBIS BT | IR =uafed # T 39 o Y, SRl a8 S aHe, SIfeRIfug &R AHT |
I7

gRT (1) A7 SWRT (2) & AT SHET R o aafdd & B are AfHRT a1 =T
THT B B Y BRI AT fIRNT HROT BT oRIIg BT |

59




(5) afe @I =marery e ) afed o SuaRT (1) a7 SURT () & 3efF SHHT R Biel g,
VAT HRAT 3MAeTH FAHAT & ol U Afdd b FRBAIR B b7 29 < Fpar 2 iR S 31fiRen
ford gud o= Foar 2 |

Airee grT foarei 6l arer & 0 fdd &1 faarRor, S el SToTaed STuRTe &l
2, 99 A H A1eg <9 & ford fgd gom aRiE | 918 T @ sraf & sfeR [T RN 'l
ar, afe v Afdd Saa wgel Sy & SR AMREAT § e 2 41, 9 d9 U IR | S
P oMU ARge e ey 7 T 98 ARTge @I 9E™MYE oHHEd W Bie fear
|

1. T ISR AR & AWMYFd Afdd & [IRU & FAG 8 S & gegard iR v g
S & gd ol G [IRITe $1 I8 I © B I8 v aRA & SfUd R 2 fF eifge
Pl U7 STURTY &7 QI 81 2 31X WIS bl U URT &1 a1l 81 & AR AMga AfoRer
g, A 98 JAMgad @ Moy g & o oo BIDR B & ford ufongenr jfed daus S8 g™
fefed &y oM R 8IS < |

S

&

)

et

el |

437d. SIFYEFT | AT e T & e SUHGIT 81 o BT SRIa—

frame & fr=pY & gd 3R ol & ARV qd, iRty faaRer <amrery ordiedl =imarard Siedt
Rerfay 21, ifigad & STam <rarerd & 9He ST 8F & ford ufonge wfkd deus fefed
PR DI UL B, O SR S VAT R Had =ared & ol @ fawg uvga el
3rdier a1 ATferhT & Hae § AIfCH SR HRaT 8 3R YAT SHMd 99 U5 ©: 919 & fod ugd 81T |
2. AT VAT Y SUHSIT 81 F Bl X8l 8, dl 99 U3 FHYSA [baT SR 3R GRT 446 D
eI B ufsar o BRY |

438. ARGART I TS HA T AfdT B TAAA FoR 3 @ ford fger 1. 59 {5 aafaq ar
I fITaT &R BT BRI 2 b SH ITHMARI TR & IRIY R RGAR far < dwar g,
I8 39 URT © 9 S IR AT I3 gTATTT Bl 3fded R gdhdl & fb U FRBART &
Rerfar # SS9 SHMT W BIs faar ST 8iR =marery o/ 94 a1l & faaRT & |1 |rer 91 qrar
BT A | WGP, —

l.  SRIT & ygfa va TRar

I, omIes & ydga R g8 aea W |faferd 8 5 &0 S99 @ 4 fdl derg o &

qIed H ST §RT GINRIE 8 W HRIGNT BT gvs 1T & a1 e,
[1l. 3fded & < A 9 &I FRITEHT, AR

V. amdesd @ ARGAR @xe I dic Ygdr AT fUAINT B & Savd A ARY T
T B,
V. I dl Mded & doblel RAIGR fhar ST a1 S| SHEd IS &) &1 (dRA
e f&ar SR |
VI, =g 38 & o1 ol Rafd 81 S=a =umarad a1 99 <aed 3 59 SUWRT & 31
BIs AIRT MY 81 foar & a1 IRH THEd UeH BRT & IMded bl IRAIBR B
fear &, a1 gferd M & uMr Af¥eR &1 g8 fdhed gl 2 fb U omded &
JMEMhd IRIT & AR TR AMAGH Pl 997 IRvE FRBAR Feld |
(1) STET < JULRT (1) & ST JARA M <Al © Al g8 deblel ol Braffad B, Sl
A QAT ¥ $H B FIAT B S BN S UH AR B T URT B W Sl Al RIS 3iR
gferd aiefieted b1 |l <F BN, ST IS §RT 3fde 1 3Afad gaarg H ol AT DI G-
BT Ffadgad AR o &1 gfie o7 Rl |
(1) IR §RT A SHMT @78+ alel Jfded &1 3ifod gAad1s iR Sifc| e &5 & |9y
JMaed B IURAM, AfT A1dh AT gRT IMMAEH B, e =g Bd # far & f& 0
IUR aedd © df 9 &R B |
2. 39 Sod IR AT [ <RI SUeRT (1) & i f9eer <1 @ 99 a8 $9 fa¥ne a¥a &
T B & H @A g I Rl A VAl I S 98 Sl e, Aifeld dR dahdl & o
siata famfalRaa +f 8, —
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ot % 98 fda gfer aR §RT g8 oM arel IRUSHAT & Saik oF @ fod 99 8k

T B, SUALT BT |

o b a8 Afed S AMel & dedl W Ifavd bl wfdd @ ey ar fed giom
B THT U TUT BT Ubhe 9 BT & fold A9 & IR UIeTd: AT IUIETd S

gHGT AT I 8l ST |

5 a8 <afed <ImTer &1 Y4 S & 91 MR 781 BIe |

4. Q@Wﬂﬁﬁ%%?iﬁ_@qﬂm(3)$$@HQ@GTWH%WW§WW%W$
eI ST HOR B TS B |

5. Jfe TUTATT AP gRT IRVS & 391 FRBAR fHar S € 8k a8 a1 df RN & 999
I O 98 U SRR BT AfRem H ® d9 Rl w9y MEd 9 & o R B, ar s™
SHFT IR BIS fear ST qorr afe U TURTE &1 A9 dR diell AfviRge I8 fafeay sxar
2 fr 99 afed @ fIvg oM IR & 9Re 9N fhar Ser anfdy o 98 SuaRT (1) @ orefie
R & (199 & JJHY THMAR GRS Afdd B U AR WR Yo o & WRAT®
ST BT |

A4 A

ﬁ%%

439. ST @ IR ¥ ST R AT QI R & a9y afdar —

1. ST T T WIE AT I8 99 < Adhar © fo—

&, fod) v afed @, 9 ) el oot &1 faeT § iR o aifdRem § 8 oM R
Bls a1 oMY SR Ife SR ORT 437 &) SUgRT (3) ¥ fafifd< yor 2, o a8 Wit @I
3rd, O 98 99 SueRT | aftfa e @ o) sawas a9, ifERIfUd - Iadr 2 |
foell afdd &7 SHFT R BT & 9T ARRee gRT JIERINT ®Ig I U T
IUTART B & U |

R Sed ARSI T A IR B W Afdd @, S U TR BT JAWgAd © Sl
FAT: WIE TG gRT Ao 8 a1 o g9l 39 yer faancfim T8 8 smoidd
PHRIAE H TUSARI 8, S o & Yd SMHFT & ol JATde &I Fal dld AT Bl
I T b A M Td SUP, W BRUN A, Sl oi¥dg fhd SR I8 I 8 fb ol
AT o1 ATy E 8|

Sod AT AT W ATy, fhedl 0 afdd &1, S 39 31 & 31| S IR BrsT
ST gl & FMRBAR R Bl a9 < Fahal 8 3R S 31Re & o gga PR qhall ¢ |

440. 9 v P BH AR S HSHT —
1. 39 T & A ofed e 9 U5 & IHH qH & aRRUfA w1 a=e eaH
G B g B S SR st T By |
2. ST ETAY AT A T g RY T Wbl & Yo el A1 Al g
T ST TeTs U |

441. g 3R ufengelt &1 §g o
1. & afed @& ST R BIS M A7 39 §¢ 99 R BIS oM & Yd 99 dfdd gKT,
3R S99 SHMT TR BIST WAl & 79 T AT 3 qaft gfenam gy o+ evviir &

3.211% ﬁﬂwaﬁ%ﬁéaﬁéawmww’aﬁwwﬁﬁﬁaﬁwﬁﬁm
TR IRIY BT IR o7 & ol I T, I AT IT 3= ATl § BIoR 89
& fory Y amag foar S |
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4. I JAUIRD 1 & JAIOH & ford o ar ufen] Sugad a1 v 2 3fefar 9 & <ared
YUAYF! PI, YR & TAT AT IuYad & & R | IH Al 91l b Hgd b WY
H WHR TR AHAT © Al AT AT AeIH FHe AT 98 U T A1 IuYad 8
@ R § I A1 WI Sid R Fhdl © AT 379 N fhdl AlRge A STid Hxar Ahdl
=

441%. TP gRT Eom —
TG Afd S IFEd B THHd R Bl O @ ford Uftn] 99 B, 98 <oy & aHel
g Afed Bvon SR R d Fafea a9 fqaRer g dRd ge b e fha @
@1 ufor fam 2

442. JFARET | ST —

1. S & 99 um fufed @) foar o ® /@ € 9 afdw, e s @ o a8
Frqfee b T 2, BIS A WG iR O 98 el § & a9 S HOR HR ATl
YRTTT O & qRATTR ATBN BT STD BIS O & ford 3N SR BT 3R I8
AFRTHRY 3T B JIftT R S BIS T |

2. U URT BT IT GRT 436 IT &RT 43761 B8 AT 910 S T Afdd & OIS ST BT 39T
PR qTel | FHS S S U 91 & o g fhY O @1 9l @ S S 91 9
7 39 IR ¥ duua fwfed fear = 2

443. 9 g off ME SMMT AT § 99 WO SN @ o ey 39 @ wifda— If s
qT HUYC & HRYT AT AT AU Ui, WHR IR o) T § 3f@ar Ife 9 915 3 o
B O & A1 <Terd I8 (e 97 8¢ ARGAR) &7 aRve SNl &) FadT & {6 SHMa R
Bl Y AT B IqD FHT AR 91U AR IH I UfP] <7 BT AR § Fdhal & IR
SHD VAT B H I I8 IR I ol gYa PR Gl 3 |

444.  9RM3N &1 IEA

1. SFMd W BIe U Ffad B goRI iR IuReIfae o gfengslt § 9 99 a1 @15 99
@ I1 AT Uil AT 98T 9 Siel dd 98 Aad A W © JHargad [Bd S
forr sy v w1, 3 Tdes &) Add © |
e fF) M R Afige I8 FRe <4 8¢ ARGARI &7 are SN & b
MU i BT STB AHET IR-T ST |
RU ITERV H U AT B BOR B WR AT IHb Wed JRU - FRA W)
AfRge 99 ot & A1 @ Yofqar A1 981 dF o8l ad (& 98 SMdedl | Hafd ®
gqEgad fhd SIF T Qe <iT 3fR U9 fdd | 3fuer HYT {98 I vl
gfcr] & 3R IfT 98 VAT &1 3 S helRed] © Al S ofd gga &x Adhdl © |

445. 99 & qoNy fEd—

o9 fodt aafed & fsll =amarer a1 AffeRl gRT gfongsl dfea ar Jfea a9y w3 feifed &<t @t
JMUET BT ST & 9 a8 <RI AT SIIBRI, S ;T H 99 98 99 U IadaR & foldl 781 8 SS9
U 9999 & A91ET & daof § 3a+1 g1 A7 Sa+1 YhH & RGN doid U3, a1 98 =ararery
a1 AfERY ad wx, Ffed &R @ o < Wahdr 7 |

g

Q

29
o

w
0

446. 9fHaT T4 99T THUST HY T ST &

1. S8l 39 dfedr @ o9 @18 §¢ o fHdl <URred & gHeT IR 89 a1 IHfd U dRd
P fo € IR SS9 e A1 foddl U RITerd @1, R acvarg aer siaRd fdhar
TIAT &, FAFYE U H I8 A1fed wx fQar ST § {6 99us wHaed 8 g9 ¢
1T et 39 AfedT & AN B 3= 99 U5 & 919d 9 T B, 9P gRT 99
g3 form T o, A U Rl =y @1, N dgard "rer sfaRa fear war 7 A
g T ARRge & ol <IrITerd &, gHFYe ®U § I8 A1fed wx fear oar g 6
9 UF §HUEd 8 gl © |
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BT R U 9gd & SMIRT BT MAfIRad BT @R U §¢ U5 9 arag fhedl aafdaq | aven
PR GBI 6 98 IFP! ART T AT BRI SR X fh g8 T 1 & S A1y |

Li"Vhdj .k&=marera & Her IR 8F a1 99 UST &_4 & ford 9a93 1 {6l o &1 a8 el
HIRIT SIQT f S9a Sfdid U <IraTerd & avel, fSrael daeard amar siaRd fear Srar ©,

JorRRerfay, BTN B9 a1 Iwfy U & &7 o W 2 |

2. Ife waie HRoT SR 8 fhar orar & ok wRd 8 & Ol € A ey S9!
AT @ oI YT BT ADHAT AFl 98 AWRG $9 Al & A+ IHd gRT SRR

AT BT

RYY et U e TE & O @ ofR 9% ydfed WU § aye e @ off Wl § g8, ufen] @
w4 4 39 UPR AMEg AR 9 AT & ATG |, S AR BT aGell BT NG AT &, Rfder
BRAR H BRE H, ! Ay B8 A d& &1 8l Faiil, qveHd 8T |

3. IR VT &R & ol s BRON Bl oigdg dY & YT, SoolRad MR & fbal
U BT URER AR el 9N & IS BT Jda- HY Ahdl © |

4. STEl 99UF & o Iy Ul 98 UH BT FHUER B & Jd W Gl & g8 IAD! qual,
FYUH B IR H AR S I ST 8 S |

5. Slal @3 Afdd, T 9RT 106 AT 9RT 117 IT IRT 360 & i gfedifar &1 =, foed U
IR B o quRyg fhar SITar ©, Y &=A1 S9d g8 U5 &) AT IS9P §¢ UF & dacl
H URT 448 © AN Fwnfed deu= &1 2@l o1 4 B § 981 S9 ey & ok @,
ST g1 a8 U IR & ford Qg fbam am o, yHifora ufcfearft Sde ufay an
gl & favg 39 ORT & 3El9 |9 dRaedl H Wed & ®Y § SuANT H g S
Al ® iR gfe =i ymifrd ufafef g9 yeR Suar § ord ol ® @ 9 a% gl
Iifed T8 B AT FAT B, AT g SULRUT BT fb UAT (IR SFb gIRT fhar
T AT |

446d. 997 SR THFT TF BT TGEAHT —

gRT 446 & UGl W Ufdhd U¥E STt fa91, S8 39 <fedr & i @18 duux il At |
BIOR B & for 8 3R Sl fbdll 3 & Wi 8 & HRUT IHBT FHYSRYT 8 SIdl & d8l—

®. W fdd g freafed duus den 99 Ael § She ufonsht gRT wnfed ue a1 ifde duds
A afs 313 21, 3g3 8 I QiR

@, T VAT Bis 4,39 AFel H dhad U4 8 9995 R Blel Tl SMur afe, gemRerf,
gfer PR AT RITAT &I, 5 T9e 8IoR 8F & ol doud fwrfed fhar = on, I8
TR B ST § {6 duus @) o &7 Ut B W SRIhe Y81 @ ford 9UUA W I7ag «fad
& U BIg YA DR el o |

R 39 Gfedl & Al o=y Suey & el VEd gU SU 99 HMC H 99 <1 H Blel S Wehdl 8
T9 98 U gRIRT & fo 31s a1 fadea daus Aeifed aR < &R U9 e a1 <ifde i
A 9gus e o1 7 S JrRefd, gierd AHRI AT ey udi| a9l |

447. yfog & fRarfer 81 9 R SHO T B 9N AT §9 UF BT GHUSRYT o o B =M H
ufear —

S 39 Gl & JAE q€uF B Dlg Ul fEaTferar 81 ST & AT AR ST § AT ofd Bl 9y
TS BT URT 446 & UGl & eI HHAYSRYT B ST & 09 98 AR, [¥a Qe | VAT 9995
foram T o a1 gom ot ARG S9 @fdd &1, R U=ft ufosafar Al a1 oft, I smewr < Aadan
2 % 98 o oMy & Qe @ R W uftfa < ok Il U uftnfa 9 & 9w o 9w
ST AT AR e U BRIATE R Adhal & AMI I qol e & JJuTe d @fcsd fhar T
g |
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448- JTaegS | AT FUUH —
i duus Fufed & & fo vl ey a1 aifer g1 s =fdd sfaava © d a8
AT AT ATBR] IFD gacl H dael Gfey AT Yfngal g1 e dgus wdR $HR Fahl © |

449. 9RT 466 & I AR A U,
gRT 446 B 31Ef fhd T | ameen @) fr=fiRag & sl 8N, srerfa—
1. ﬁﬂﬁqﬁiﬁemﬁo—ﬁﬁeﬂéﬂaﬁwﬁww:
2. I RIS gRT fhd T ee &Y T H 98 1oy T U <RIy gRT fhd
M ®I i Bl 2 |

450. B FAAD! W T IHHT BT IIUSY B BT AR 31 oY wfda—
Ied RS WA AT Bl ARREE BT M99 © WahdT & [ a8 I9 HH Pl IaBd B Sl
R ST AR AT AT RATATERT § BIORAR SURerd 89 & ford bl §99% R 27 & |
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TABLE OF JUDGEMENTS

NAME OF THE
S CASE, CITATION
N(; & ISSUES DECISION
’ NAME OF THE
COURT
AMOUNT OF SURETY
1 |A. KOKAN RAO VS. | Is quoting an | Reliance was placed on Keshab Narayan Banerjee v. The State of Bihar (AIR
THE STATE exorbitant amount | 1985 SC 1666, 1985 CriL] 1857) and it was observed that the petitioner,
for bail as good as | being an unemployed youth, the bail amount and number of sureties
* 1998(2)ALT(Cri)9 | refusal of bail and | fixed by the Sessions Judge was undoubtedly excessive and it was as
* 1998 CrilJ 1898 should the amount | good as refusal of bail. Thus, it is a fit case where the inherent power
be decided after | under Section 482 of the Code can be invoked for the ends of justice and
Orissa High Court considering the | accordingly the bail amount was reduced to Rs. 5,000/ -.
nature and gravity of
the offence and the
financial status of the
accused?
DELAY IN CONCLUDING TRIAL
2 STATE OF KERALA | Is delay in | The book entitled 'Jihad' said to have been found, in the house of the

VS. RANEEF
2011(1)ACR333 (SC)

Supreme Court of
India

concluding trial an
important factor for
deciding bail
applications?

respondent (a doctor), written by a well known and respected religious
scholar and had been in circulation for 83 years, and was available in
many book shops. The Court held that the provision to Section 43(d) of
Unlawful Activities Prevention Act was not violated, as no prima facie
case was established against the Petitioner. Moreover, the Petitioner
had already spent 66 days in custody. The Court while taking it into
consideration, held that long period of incarceration due to denial of
bail is a violation of Article 21 of the Constitution. Therefore, delay in
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concluding trial shall be considered as a very significant factor while
deciding bail applications.

VINOD
BHANDARI vs.
STATE OF M.P.

Criminal Appeal
No. 220 of 2015

Supreme Court of
India

Whether an accused
can be granted bail,
in the pre-conviction
stage, if there is no
possibility of
conclusion of trial in
a reasonable period?

The Supreme Court noted that the real reason for not granting bail to an
accused is to ensure his availability during the trial.

In this case, as the amount of investigation that had to be covered was
huge, the Supreme Court noted that even though the concerns of the
High Court could be true, the accused cannot be put in jail for an
indefinite time as the case date was not fixed.

“Delay in commencement and conclusion of trial is a factor to be taken into
account and the accused cannot be kept in custody for indefinite period if trial
is not likely to be concluded within reasonable time.”

CRITERIA FOR GRANT OR REFUSAL OF BAIL

BABU SINGH AND
ORS. VS. STATE OF
ur

= 1978 AIR 527
» 1978 SCR (2) 777
» 1977() ACR243(SC)

Supreme Court of
India

> Does an
order rejecting the
bail application of
the Petitioner
prevent him from
applying for
another bail
application?

> What is the
relevant criterion
for grant or refusal
of bail in the case
of a person who

v1If the Petitioner acquaints the Court with more material, further
developments and different considerations, the Court can entertain the
second bail application.

v'The Court criticized the present concept of ‘judicial discretion” on
which the fate of bail application generally rests, stating that it must be
governed by rule and it should not be arbitrary, vague, fanciful but
legal and regular. It placed constant reliance on Article 21 of the
Constitution and held that the following factors should be considered
for determining the fate of a bail application:

e the charge, the nature of the evidence by which it is supported, and
the punishment to which the party would be liable if convicted

e the antecedents of the accused which suggested that he was likely to
commit serious offences while on bail but it should not lead to a
complacent refusal of bail by Courts

68




has either been
convicted and has
appealed or one
whose conviction
has been set aside
but leave has been
granted by this
Court to appeal

e the period in prison already spent

e prospect of the appeal being delayed for hearing, having regard to the
unreasonable time it takes to dispose an appeal (Kashmira Singh v. The
State of Punjab; 1977CriL]1746).

against the
acquittal?
SANJAY CHANDRA | Whether the | The Court held that seriousness of charge is not the only test or factor.

VS. CBI

Criminal
2178 of 2011

Appeal

Supreme Court of
India

seriousness of charge
a more relevant
factor  than  the
severity = of  the
punishment  while
considering the bail
application?

Severity of the punishment should also be taken into consideration.

It was held that unless exceptional circumstances were brought to the
notice of the Court which may defeat proper investigation and a fair
trial, the Court will not decline to grant bail to a person who is not
accused of an offence punishable with death or imprisonment for life.
The grant or denial is regulated to a large extent, by the facts and
circumstances of each particular case. But at the same time, right to bail
is not to be denied merely because of the sentiments of the community
against the accused.

The Court expressed its consciousness of the fact that the accused are
charged with economic offences of huge magnitude and of the fact that
the offences alleged, if proved, may jeopardize the economy of the
country. However, it held that one cannot lose sight of the fact that the
investigating agency has already completed investigation and the
charge sheet is already filed. Therefore, the Court was of the view that
the appellants are entitled to the grant of bail pending trial on stringent
conditions.
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BAIL UNDER SECTION 167 AND 436A OF CRPC

JIGAR Whether the | It is not mandatory or obligatory on the part of the Magistrate to
MAYURBHAI SHAH | completion of 60 | enlarge the accused on bail, once the period of sixty days from the first
VS. STATE OF days  makes it | date for taking evidence is over. There is an inbuilt exception. Reliance
GUJARAT mandatory for the | was placed on a Orissa High Court judgment, Chhabi v. State of Orissa;
Court to release the | 1995(2) Cri 2773. Hence, it was held that depending upon the facts and
2008CriLJ2750 accused for a non- | circumstances of the case, gravity of the offence, quantum of
bailable offence on | punishment and the manner in which the petitioner was involved in the
Gujarat High Court | pai]l under Section | offence, the petitioner shall not be enlarged on bail for reasons to be
437(6)? recorded despite the completion of the period of sixty days.
BHIM SINGH VS. Public Interest | Considering that more than 50% of the prisoners in jails are under trials,
UNION OF INDIA | Litigation filed with | the Court passed an interim order directing the Jurisdictional
regards to  fast- | Magistrate/ Chief Judicial Magistrate/Sessions Judge to hold one sitting
W.P. (Criminal tracking the criminal | in a week in each jail/prison for two months. They were further
Appeal) No. justice system so as | directed to pass an appropriate order in jail itself for release of such
310/2005 to release the | under trial prisoners who continue to be detained in prison beyond the
prisoners who have | maximum period provided under Section 436A.
SuRreme Court of completed their
India sentence and for
delivering timely
and expeditious
criminal justice.

BAIL UNDER SECTION 107 OF CRPC




8 DHANI RAM VS. | Whether the | The Court reiterated Section 107, 112 and 117 of the Code of Criminal
STATE Magistrate can order | Procedure. The Court held that pending the completion of the enquiry,
the accused to show | the Magistrate may order the accused to execute a bond with or without
9(1973)DLT255 cause why he should | sureties for keeping the peace or for maintaining good behavior. He
not be ordered to | shall record reasons for the same. However, there was no sanction in
Delhi High Court execute a personal | Section 117 of the Code to direct that a person proceeded against in
bond for appearance | terms of the orders made under Section 107/112 of the Code may be
in Court? directed to execute a personal bond with or without sureties for his
appearance in Court on dates of adjourned hearings. Therefore, the
impugned order was outside the contemplation of the Code and was
hence, set aside.
STATION BAIL
9 | STATE OF | Can  the  Police | The Court directed that the Commissioner of Police or the Police officer
GUJARAT VS. LAL | Officer bar the | who is authorized by him to search, arrest and investigate such
SINGH KISHAN | accused from getting | offences, is under a legal obligation to release the accused on bail under
SINGH released on bail by | the provisions of section 496 of the Code. The authority to grant bail to
following a circular | the person arrested in execution of such a warrant is derived by the
1981AIR368 order when the | officer arresting from the statute and consequently no executive
offences under | instructions or administrative rules can abridge or run counter to the
Supreme Court of | Section 4 and 5 of the | statutory provisions of the Code.
India Bombay Prevention
of Gambling Act are
cognizable and
bailable?
10 | K UPENDER | Whether a police | The Court held that:
REDDY VS. | officer has the power | v Under S.437(1) the Police officer doesn’t have the power to release
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DIRECTOR
GENERAL, ACB

W.P. No. 28728 of
1998

to release an accused
under Section 7, 10,
11 and 13(e) of the
Prevention of
Corruption Act
which are non-

the accused charged for a non-bailable offence on bail.

v Under S.437(2), the power is available to both the Court and Officer
to release the accused on bail but before exercising this power, the
Court or the Officer shall record that there are no reasonable grounds
for believing that the accused has committed a non-bailable offence
and there are sufficient grounds for further inquiry into his guilt.

Andhra High Court | pailable offences

when such powers

are exclusively held

by the Courts other

than the High Court

and  Courts  of

Session?

11 | RASIKLAL VS. | Whether the The Court held that the right to claim bail granted by 5.436 of the Code

KISHORE contention of the in a bailable offence is an absolute and indefeasible right. However, the

respondent that he settled judicial trend is that the High Court can cancel the bail bond
WADHWANI was not heard while exercising inherent powers under Section 482 of the Code if his
2009(2) ACR1443 suffici'ent to cancel conduct su'l?sequent. to his release is found to be prejudicial to a fair trial

the bail granted to (Talab Haji Hussain v. Madhukar Purushottam Mondkar and Anr;
(8O the accused under 1958CriL]701).

Supreme Court of

India

Section 436 of the
Code?

Section 446 of the Code enumerates the situations where the bail can be
cancelled, however, a bail granted to a person accused of bailable
offence cannot be cancelled on the ground that the complainant was not
heard.

The question as to what extent, the principles of natural justice are
required to be complied with, will depend upon the facts of the case.

BAIL ON INDIGENCY

12 | MOTIRAM & ORS. [» Whether a person [v' An accused person should not be required to produce a surety from
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VS. STATE OF MP &
ORS.

AIR 1978 SC 1594

Supreme Court of S

India

can be released on
bail on a personal
bond, without
surety?

> The criteria for fixing

the bail amount, and
Whether a surety can
be rejected because
he resides in a
different district or
state or his property
is situated in a
different district or
state?

the same district especially when he is a native of some other place.

v'Bail covers release on one’s own bond, with or without sureties.

v'Bail should be given liberally to poor people simply on a personal
bond, if reasonable conditions are satisfied.

v'The bail amount should be fixed keeping in mind the financial
condition of the accused.

v'"When dealing with cases of persons belonging to the weak categories
in monetary terms - indigent young persons, infirm individuals or
women - courts should be liberal in releasing them on their own
recognizance.

13

HUSSAINARA
KHATOON & ORS.
V. HOME
SECRETARY,
BIHAR, PATNA

AIR 1979 SC 1360

Supreme Court of
India

A writ of habeas
corpus was filed in
the Supreme Court
seeking directions to
release a  large
number of under-
trial prisoners
languishing in the
prisons of Bihar. The
Court dealt with the
issue  of  State’s
constitutional
obligations to assure
speedy trial.

Bail System: The Court questioned the property-oriented approach of
the existent bail system, stating that such a system of bail operates very
harshly against the poor. The Court asked Parliament to consider
whether, instead of risk of financial loss, other relevant considerations
such as family ties, roots in the community, job security, membership of
stable organisations etc., should be the determinative factors in grant of
bail and the accused should in appropriate cases be released on his
personal bond without monetary obligation.

Speedy Trial: Remarking on the undue delay in commencement of trials,

the Court stated that speedy trial was the essence of criminal justice and

thus delay in trial by itself constitutes denial of justice.

Directions:

v' The under-trial prisoners be released forthwith on personal bonds.
Owing to the peculiar facts and circumstances of the case, the
personal bonds were not to be based on any monetary obligations.

v' The state government should realize its responsibility to the people
in the matter of administration of justice and set up more courts for
the trial of cases. The state government should appoint competent
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judges for the newly established courts.

v" In cases where the police investigation has been delayed by over two
years, the final report or charge-sheet must be submitted by the
police within a further period of three months. Upon failure to do so,
the state government should withdraw such cases.

v All women and children who are in jails in Bihar under “protective
custody, or who are in jail because their presence is required for
giving evidence, or who are victims of offence should be released. All
women and children so released should be taken forthwith to welfare
homes or rescue homes and should be kept there and properly
looked after.

ANTICIPATORY BAIL

14

SHRI GURBAKSH
SINGH SIBBIA AND
ORS. VS. STATE OF
PUNJAB

» ATR1980SC1632
= 1980CriLJ1125
» (1980)2SCC565
» [1980]3SCR383

Supreme Court of
India

Whether courts had
the inherent power
to pass an order of
bail, in anticipation
of arrest?

In order to ensure that the provision is not put to abuse at the instance
of unscrupulous petitioners, the final order should be made only after
notice to the Public Prosecutor. The initial order should only be an
interim one. The notice of the interim order as well as of the final orders
will be given to the Superintendent of Police forthwith.

High Court and Court of Sessions should exercise their jurisdiction
under Section 438 by wise and careful use of their discretion. It must
apply its own mind to the question on anticipatory bail and it cannot
leave the question for the decision of the Magistrate.

The grounds on which the belief of the applicant is based that he may
be arrested for a non-bailable offence, must be capable of being
examined by the court objectively, because it is then alone that the court
can determine whether the applicant has reason to believe that he may
be so arrested.

The filing of a First Information Report is not a condition precedent to
the exercise of the power under Section 438. Anticipatory bail can be
granted even after an F.I.R. is filed, so long as the applicant has not been
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arrested.
A 'blanket order' of anticipatory bail should not generally be passed.
NOTE: The ratio of the above case has been reiterated in a recent

Supreme Court case - Siddharam Satlingappa Mhetre vs. State Of
Maharashtra And Ors, Citation: AIR 2011 SC 312, 2011 (1) SCC 694

BAIL UNDER SPECIAL LAWS

15

THANA SINGH VS.
CENTRAL BUREAU
OF NARCOTICS

(2013)2SCC590

Supreme Court of
India

Can an undertrial
incarcerated for 12
years in jail charged
under NDPS, be
denied bail?

The Court discussed the judgment of Supreme Court Legal Aid Committee
Representing Undertrial Prisoners v. Union of India and Ors. This judgment
however had constrained applicability to NDPS cases in light of Section
37 of Act 1985. The court thus observed that NDPS cases should be tried
as early as possible because in such cases normally accused are not
released on bail. Given Section 37 of the Act and the procedural delays,
the court set out a list of directives for the different agencies to follow.
The ratio of the case was as follows:

"Under trial Accused shall be released on bail if he has been in jail for
not less than five years and furnishes bail in sum of rupees one lakh
with two sureties."

16

HUIDROM
KONUNGJAO
SINGH VS. STATE
OF MANIPUR AND
ORS.

Whether a person
who is already in jail,
could be detained
under detention
law?

There is no prohibition in law to pass the detention order in respect of a
person who is already in custody in respect of criminal case. However,
if the detention order is challenged the detaining authority has to
satisfy the Court the following facts:

(1) The authority was fully aware of the fact that the detenu was
actually in custody.
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= AIR 2012 SC 2002,
2012 CriL] 2935
» (2012) 7 SCC 181

Supreme Court of
India

(2) There was cogent and reliable material before the said authority on
the basis of which he could have reasons to believe that there was real
possibility of his release on bail and further on being released he would
probably indulge in activities which are prejudicial to public order.

(3) In view of the above, the authority felt it necessary to prevent him
from indulging in such activities and therefore, detention order was
necessary.

In case either of these facts does not exist the detention order would
stand vitiated.

Merely, because somebody else in similar cases had been granted bail,
there could be no presumption that in instant case had detenu applied
for bail could have been released on bail.

17 | CHIKKAPPA AND | Whether High Court | The exercise of finding out prima facie material, allegation should be
ORS. VS. STATE BY | can grant | very limited and to be exercised by the High Court alone. The Court
SUB-INSPECTOR anticipatory bail in | will have to take a look at the F.I.R/Complaint and the allegations
OF POLICE, | spite of bar under | made therein to find out whether the essence of the offence under the
HANGAL POLICE | Section 18 of the | Actis made out. If the Court finds such material, then it has to reject the
STATION Scheduled Castes | application made under Section 438 of Cr.P.C., as prohibited by Section

and Scheduled | 18 of the Act. On the other hand, if no prima facie case is made out to
= 2002(1)KarLJ61 Tribes (Prevention of | show commission of the offence under the Act, certainly the High Court
- ngﬂ)KCCRSN‘l Atrocities) Act, 1989? | can consider the application under Section 438 Cr.P.C., 1973.
High  Court of
Karnataka
PROLONGED DETENTION OF UNDERTRIALS
18 | Re- InHuman Regarding Directions:

Conditions in 1382
Prisons

undertrials forming
a major portion of
the inmates in prison

1. MHA was instructed to study the Prisoners Management System
used in Tihar Jail and return to the Court with suggestions or
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WP (Civil) 406/2013;
Order Dated
24/04/2014.

Supreme Court of
India

across India, and the
necessary steps to be
taken thereof.

modifications for its implementation in all jails around India.

2. For the purposes of implementation of 436A of CrPC, the court
ordered for the establishment of an Undertrial Review Committee
(UtRC) in every district in India comprising of the District Judge, as
Chairperson, the District Magistrate and District Superintendent of
Police as members. It was directed that their first meeting be held
on 30th June 2015.

3. The court directed the UtRC in their first meeting to consider all
cases falling under 436A. It also laid out that in case of multiple
offences review should take place after half the sentence of the
lesser offence is completed. It also noted that it is not necessary that
an undertrial prisoner remain in custody for half the maximum
sentence only because the trial has not been completed in time.

4. With regard to prisoners remaining in jail only for the inability to
furnish bail, the court directed the State Legal Services Authorities
to instruct the panel lawyers to meet the prisoners and submit
appropriate applications before appropriate courts for the release of
such persons.

19

Bhim Singh vs.
Union of India

» W.P (C) 341/2014

= W.P (Crl)
175/2005  Order
Dated 05/09/2014

Supreme Court of
India

Regarding fast-
tracking the criminal
justice system and
effective
implementation  of
436A CrPC.

Taking note of the amendment to the CrPC which inserted the Section
436A, the court directed the jurisdictional magistrates/Chief Judicial
Magistrates/Sessions Judges to hold one meeting in each jail/prison
every week for a period of two months starting 1st Oct, 2014 for
identifying prisoners who have served half or full period of maximum
sentences for the said offence. These judges were also directed to pass
an order in the jail itself for the immediate release of any such person
who is eligible under 436A.
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RAJASTHAN HIGH COURT JUDGEMENTS

20 | JAISINGH AND Does the exclusion of | The court clarified that the right to anticipatory bail did not flow from
ANR. VS.UNION OF | application of | Article 21 of the Constitution either expressly or impliedly. This right
INDIA (UOD) AND | Section 438 CrPc | has been conferred by the statute enacted by the parliament and the
ORS (Anticipatory  Bail) | parliament by enacting another law or by amending the Code of

by Section 18 of the | Criminal Procedure could take it away also. The settled principles of
AIR1993Raj177 SC & ST (Prevention | interpretation are that the special enactment will prevail over the
of Atrocities) Act, | general. The court also discussed Sub-section (7) of Section 20 of the
Rajasthan High | 1989' violate Article | Terrorist and Disruptive Activities (Prevention) Act, 1987 which also
Court (Full Bench) | 1 of the | excludes the application of Section 438 of the CrPC. Thus special
Constitution? legislations by the parliament excluding the right to anticipatory bail

were found non-violative of Article 21.

21 | STATE OF Whether the | If an affidavit is filed with regard to the fitness of the surety, generally it
RAJASTHAN VS Executive Magistrate | should be accepted unless for reasons to be recorded the Magistrate is
LALSINGH was right in | of the opinion that he thinks it necessary that an inquiry with regard to

continuing the | the sufficiency of fitness of the surety could be made. He can make
= 1987 CrilJ 269, accused in judicial | Inquiry himself which can be made immediately or within reasonable
" 1986 (1) WLN 424 | custody, charged | time. If he considers that the inquiry should be made by a Magistrate

under the Rajasthan | subordinate to him the proper course will be to release the accused
Rajasthan High | Control of Goondas | accepting surety as sufficient as an interim measure, then make an
Court Act 1975, when the | inquiry and in case he considers that the surety is not sufficient or fit

fitness of surety is | call upon the accused to furnish a fresh surety.

being sent to

Tehsildar for

verification?

22 | MAGHA RAM VS | Whether the Court | While granting bail, the Sessions Court, Bikaner had imposed a

STATE OF RAJ. &

while granting bail

condition that the present petitioner should get the forged sale-deed
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ORS.

S.B. Criminal Misc.
Petition No0.678/2013

Rajasthan High
Court

can impose a
condition which will
determine the
litigation = without
affording proper
opportunity to the
parties in accordance
with the provisions
of law?

registered at his instance annuled and should further execute a sale
deed in favour of the legal heirs of the respondent. The condition was
considered onerous and the order granting bail was modified and such
condition was waived.

23 | DINESH KUMAR Whether or not to | Relying on the judgment of the Supreme Court in Sanjay Chandra v.
AND grant bail to the | Central Bureau of Investigation, (2012) 1 SCC 40, the bail application was
PURUSHOTTAM accused particularly | allowed considering the facts (i) that major charges against the
MITTAL VS. STATE | when completion of | petitioners have been dropped by the trial court itself, (i) that the
OF RAJASTHAN trial is nowhere in | Supreme Court has granted bail to co-accused, (iii) that the petitioners

sight in near future? | are in jail for last more than 21 months, (iv) and that in view of
S.B. Cr. Misc. 2nd enormity of witnesses, trial is not likely to get concluded within next
Bail Application No. few years; (v) and the fact that the petitioners have not objected to
790/2013 disbursement of amount of the sale proceeds received by the State
agencies by auctioning the goods, to the farmers.
Rajasthan High
Court (Jaipur Bench)

24 | SAMAST A letter petition was | The Court relied on the Supreme Court judgment of Bhim Singh vs.
VICHARADHIN sent by 217 prisoners | Union of India; WP (Crl.) 310/2005 and directed the District & Sessions
BANDI VS. STATE lodged in Central | Judge of each judgeship to nominate one District & Sessions Judge and
OF RAJASTHAN Jail, Ajmer. Owing to | one Additional Chief Judicial Magistrate to hold the courts in all central

D.B. Civil Writ

a resolution passed
by the Bar

jails, district jails and sub jails of the State at least for two days in a
week to reduce the clogging of jails by under trial prisoners.

Petition (PIL) No. Association, the | They were authorized to hear all the bail applications and all the
9261/2014 lawyers were | applications for remand and bail in their jail visits.
abstaining from | The State Government was directed to facilitate the appearance and
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Rajasthan High
Court (Jaipur Bench)

work leading to an
unnecessary delay in
trials of these
prisoners which
included the hearing
of bail applications.

presence of all Prosecutor and Investigating Officers in all such
hearings.

DLSA was directed to provide adequate assistance/legal aid to the
prisoners through the paralegal volunteers nominated in jails.
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Uskf;d Qlyd dh rifykdk

dl dk uke,

Arsee= ud
dividkuke

enn

Qlyk

STHEd b1 ’reh

,- dkdu jko cuke
JKT;

1998 4% ,-,y-Vi
LIV kb 9

NS Swd AT

tekur d fy, Hkjh
Jki*k dk gokyk nu
I rk VN g fd
tekur midh
xHhyrk — rFkk - nk"kh
0;fDr dh  wvkfFkd
fLFkfr 1j fopkj dju
d ckn gh ;g jkf"k
ugh r; dh tkun
pkfg,?

d‘fo ukft; .k cuth cute fcghf JKT; IAIR 1985 SC 1666, 1985 Cril]
1857+ di ekey: e ;0 ekuk x;k g fd pfd ;kfpdknkrk cjktxkj g vrh
1= Usk;kAn'k Fgk thk tekur dh jkfk vkj tekufr;k dh L[k
fulkkfyjr dh xb. g og futlung dkQh T;knk g wvkj bl L vPNk rk
tekur nu b gh budkj dj fnjk €k;i gA vri ;g ,d IVhd ekeyk ¢
ftle U;k; d fy, /Mjk 482 dh bfgrk d rgr d virfufgr vf/kdkj
dk mi;kx fd;k €k bdrk g vkj mih vulkj tekur dh jkf*k &kvkdj
51000 -1, dj nh xbA

edne d Qly e njh

djy jkT;  cuke
JunQ

2011 Y1k
333 1, B-Hht

-11vkj-

mPpre U;k;ky;

D;k edne d ckj e
Qlyk dju e njh
tekur d vikonu 1j
fu.k; yu dk ,d
egUoi.k dkj.k g?

th "tgkn" uked fdrkc AR;Fki d % 6 €r dh xb Fh og ,d
IEekfur /kfed fo}ku Fkjk fy[kh vkj fiNy: 30 o'kk B bldk forj.k
fd;k €k jok Fkk vkj ;0 iLrd db ndkuk e Hh miyC/k FkhA vnkyr
u ;g ekuk fd /kkjk 43 iMn: o tko/kkuk dk dkb mYy?u ugh gvk g
D;kfd bl L ;kfpdknkrk d foz) dkb' 1R;{k ekeyk ugh LFkkfir gkrk
gA bld vytkok ;kfpdknkrk u gokykr ei 1gy: i gh 66 fnu xtkj gA
vnkyr u bl i1j xkj djr g, ekuk fd tekur nu I budkj di dkj.k
mbl yec le; rd dkjkokl e xtkjuk 1Mk tk fd bl Ifo/kku d
VUPNn 21 dh vogyuk gA vri tekur di vkonu ij Qlyk djr
le; edne 1j fu.k; yu e njh dk ,d egUoi.k dkj.k ekuk &k, xkA
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foukn Hk.Mkjh cuke
Heg Yo Iy

Criminal Appeal No.
220 of 2015

mPpre U;k;ky;

D;k  wkjkih  dk
vijk/k  LFkiu L
Igy) tekur nh €k
Idrh g tc bl ckr
dh BHkouk u gk fd
fulfjr — le; e
ekeyr dh Duokb ijh
gk BdixhA

IokPp vnkyr u I8 e f&ar & ST @RS &4 &1 34
SR g8 © & o9 & SR AR &1 sulRerfa &1 giifaa fear
tk 1dA

bl ekey e pfd tkp dk nk;jk 0;kid Fkk vkj mPp vnkyr dh fpirk
okftc gku d ckotn HNokPp wvnkyr u ;g ekuk fd wkjkih dk
sfifaa &g d fy, ty e ugh jIk tk Idrk D;kfd ol dh friFk
fu/kkfjr ugh gb' gA

“®9 @ Yo Bl IR YR 8 4 fddid bl gaq A X@n o Aifag
3R IR &1 Afftad o1a © faw su uRReafa & Sa § 98 <@
thk Idrk tefd bukob 1;Klr Re; e 1jh gku dh BHkouk u gkA*

tekur Anku ;k bdkj dju di ekun.M

cke fhg rFk wU;
cuke  mUkj BNk
JKT;

1977, Mhvkj 243
I, 1IN

mPpre U;k;ky;

> D:k

s kfpdknkrk d
tekur d vkonu
dk viondkj dj
nu  okyk  wkn'k
vkond dk nkckjk
tekur d fy,
vkonu dju I
jkdrk g?

> VXj fdlh
0;f0r dk wvijkk
Lohdkj dj fy;k
X;k g vk mlu
vihy dh g ;k ,ilk
0;fDr feli cjh dj

v vxj kipdknkrk vnkyr dk vkj ;k phtk] vkx dh ixfroovkj
foflku rdk b voxr djkrk g rk vnkyr nlj vkonu 1j fopkj
dj Idrk gA

v vnkyr u ;g dgr g, "“U;kf;d food" dh ektnk Tkp dh vkykpuk
dn fel 1j vkerkj 1jJ tekur d vkonu dk Lohdkj gkuk ;k u
gkuk fukj djrk g fd bl 1j dkuu dk jkt& pyuk pkfg, vkj ;g
euekuk fupd®k] vLi"V] vokLrfod ugh gkuk pkfg,] cfYyd dkuu
IEer vkj fu;fer gkuk pkfg,A ble: Bfo/kku d vuPNn 21 ij
cjkcj Hgklk fd;k x;k vkj ekuk fd tekur d vkonu 1j fu.k;
yr le; futufyf[kr ckré 1j fopkj fd;k tkuk pkfg,:

o Vkjki] lor dn 1=fr fetld tff, bldk leFu fd;k tkrk g vkj
Itk € mDr i{k dk nh &k,xh vxj og vkjkih Bkfcr gvk

o fiNyh ftnxh dh Hh tkp dh tk,xh fel Ll ;g fgnk;r feyrh gk fd
og 0;fDr tekur di nkjku dkb xHhj vijk/k dj Idrk g] fQj Hkh
bl vnkyr }Hjk tekur nu I bidkj dju dk Drk'kitud vk/kkj ugh
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fn;k x;k g yfdu
vnkyr u  mldh
foefDr d fo:)
vily dju d
vkonu dk Lohdkj
dj fy;k g rk I
el tekur nu ;k
mli viohdkj dju
dk D;k egUoi.k
ekin.M gkrk gA

ekuk tkuk pkfg,

o dkjkokl e igy: I g ferkb xb vof/k vkj

e huokbl d volj 1iku e foytc gku dk ydj g] ;9 n[kr g, fd
fdIh vihy dh 1fg;k dk 1jk gku e fdruk vuko®;d le; yxrk g]
delyt flg cuke ithc jiT;] 1977 Mh-vkj-vkb-,y-t-

It; pln cuke
dinh; tkp C;jk

Ih-vkj- vihy 2011
dk 2178

mPpre U;k;ky;

tekur d vkonu 1j
fopkj dju e D;k
Itk dh xHbjrk
ldBkyrk: B T;knk
vkjki dh xHhjrk dk
egUon.k ekuk tkrk
g\

vnkyr dk ekuuk Fkk fd wvkjki dh xHajrk gh f1IQ tkp dk wk/kkj ;k
rF; ugh gA og Itk fell edne vkj nk'k fIf) d ckn Bukb €k
Idrh g mbiHkh / kku el jj[kuk pkfg,A

bler ;g dgk x;k fd €tc rd fd vnkyr d le{k It viokind
iIfjfLFkfr;k dk u yk;k €, feul mfpr tkp vkj U;k;kfpr edne dh
gkj gk Idrh g] , b e vnkyr I fdlIh 0;fDr dk tekur nu d
budkj ugh djxk €k ekr ;k vkthou dkjkokl fEruh cMh Btk dk
vkjkih ugh gA

tekur di vkonu dk Lohdkj vFkok vLondkj djuk dkQh gn rd iR;d
dl lekeyki fo'k'k d rF;k vkj mBdh ifjflRkfr;k 1o r; gkrk gA
1jn tekur d vf/kdkj dk bl wvk/kj 1j ugh viohdkj fd;k tk
Idrk g fd lenk; wvkjkih d fo-) gA

vnkyr u viuh rf; dh thudkjh e dgk fd vkjkih 1 cMi Lrj 1j
vkfFfkd vigk/k dju dk vkjki g vkj ;g Hh fd nk'kh 1) €k vkjki
yxk g] vxj og Mkfcr gk tkrk g rk n"k dh vFK;oLFk Hh [krj e
iM Idrh gA fQj Hkh bBdk ekuuk Fkk fd gei ;g ugh Hkyuk pkfg, fd
thp ,tlhh u igy b gh viuh tp 1jh dj yh g vkj bl ij vkjki
1= Hh nkf[ky dj fn;k X;kA blbfy, wvnkyr dk ;g fopkj Fkk fd
vkond yfcr edne: d el utj tekur iku dk gdnkj gA
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nM Af@;k BfgRkk dh /kkjk 167 wkj 436

ftx] e;|] Hkb cuke
xEjkr JkT;

2008 Cr.LJ. 2750

xEjkr mPp Usk;ky;

D;k 60 fnu dh
fulkfyr — le;&lhek
ik gk tu I
vnkyr d fy, ;g
viuok; gk tkrk g
fd og /kjk 437 U6k
d rgr fd
xj&tekurh vijk/k d
fy, nk'kh dk tekur

1j fjgk dj n?

Uskskkn'k di fy, ;g vfuok;! ugh g vFkok og bld fy, ck/; ugh g
fd og vkjkih dn tekur ety dji (mMhlk mPPkUke Usk;ky; dk QEyk
Nch cuke mMhBk JkT;] 1992 42h Bh-vkj-vkb- 2773)

;0 viu vki e ,d viokn gA vri ;g fu.k; fy;k x;k fd dl
lekeyh di rF;k rFkk ifjfLRkfr;k] vigk/k dh xHajrk vkj fel rjg L
vkond vijk/k e fylr g mid wvkikkj 1 vkond dk bl dkj.k I
tekur ij fjgk ugh fd;k tkuk pkfg,] Hkyr gh bldh 60 fnu dh vof/k
lekir gk xb gkA

Hkhe flg cuke Hkjr
JKT;

W.P (C) 341/2014
W.P (Crl.) 175/2005
fuk; dh rkghfk
05@09@2014

vijk/k Usk; 0;0LFkk
dk rt dju vkj
436, dk 1Hkodkjh
rifd I ykx dju
d Ini eA

HRYIl & 99 "W &I AIc dxd g (S8 €RT 436Y ™A1 AT
FK vnkyr u U;kf;d efelVv@e[; -afie afsge /a3 —arameEiyl
@l 98 iy f&ar & 4 s oidd ¥ 1 3dca} 2014 9§ A8H 4 U
elfvix dji fetle , I dfn;k dh igpku dn € Bd felgku viuh
vilkdre 1Ttk dk vi/kk ;k 1gk fgLlk ty e dkV fy;k gA dkV. u bu
Sioll gg H1 ey faar & o & arT 436¢ & rgr vikr gl mlg:
deblel RET B b1 AQY fadr <y |

nM Af@;k Lfgrkk dh /kkjk 107 di vEkilk tekur

/kuh Jke cuke jkT;

9 41973k
255

Mh, y'Vh

Dk Usk;k/An'k wvkpkih
dk ;g dkj.k crku
dk vkin*k n: Idrh g
fd D;k mbli vnkyr
e mifLFkr gku d
fy, ,d 0;fDrxr

vnkyr u vijkikd dk;iikkyh Bfgrk dh /kjk 107] 112 vkj 117 dk
nkgjk;kA vnkyr dk ;g dguk Fkk fd tkp yfcr gku ij Usk;k/khk
vkjkih dk "kkr cu jgu ;k VPNk vkpj.k cuk, j[ku d fy, tekufr;k
d Bk mBd cxj ,d ckM HgixkA yfdu bl Bfgrk dh /kkjk 117 e
n.M fo/kku ugh g fEl L ;g fun*k fn;k € BId fd €k 0;fDr vnkyr
d vkn'kk d fo:-) tkrk g] €hk bl Kfgrk dh /kjk 107@112 e dgk
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fnYyh mPp U;k;ky;

ckM nu  dk wvkn"k
fn;k tkuk pkfg,?

x;k g rk mbi LFkixr Buokb dh rkjh[k dk vnkyr e viuh mifLFkfr
d fy, tekurh d BkFk ;k mBd fcuk ,d 0;fDrxr ckM Hkjuk gkxkA
pfd ;g Bngklin vkn®k bl Ifgrk dh vi{kk I vyx g vkj blfy,
bl vyx dj fn;k x;KA

FkkUkk €ekur

xtjkr  JKT; cuke
ykyflg fd"ku flg

1981 ,-vkb-vkj- 368

mPpre U;k;ky;

D;k ufyl vi/kdkjh
bl ifji= wvkn'k d
el uty vkjkih dk
tekur 1j fjgk gku
I jkd Idrk g] ml
fLFkfr e tc ckkc
a1 3fH
XEcfyx vi/kfu;e dh
Mjk 4 wvkj 5 d
rgr d vijkk 1K;
Vvkj tekur nu ;kX;
gk?

vnkyr u fun®k fn;k fd 1fyl vk;Dr vFok ifyl vikdkh felg , I
vkjkfi sk dh ryk'k dju] mug: fXJ‘ﬂrkJ dju vkj mudh tkp dju ok
vikdkj fnzk x;k g] o bl Rfgrk dh /kkjk 496 di iko/kuk di rgr

Vkjkfr ;K dl« tekur 1j fjok dju d fy, dkuuh -1 b ck/; gA L

okjV di rgr fxjrkj 0;fDr dk ikf/kdkjh Fkjk tekur nuk gkxk D;kfd
vifkdkph Fjk €k okjV fn;k x;k g og mlb: dkuu b 1klr gvk g] vri
fdlh Hh dk;dkjh fun®k ;k #*kBfud dkuu b bl Rfgrk d dkuuh
1ko/kuk dk de vFkok jkdk ugh €k Bdrk gA

10

d- miln: jMMh cuke
egkfunkd] ,-Ih-ch
MCY ;1ih
dk 28728

[;k 1998

Vkikk mPp Usk;ky;

D;k fdlh 1fyl
vikdkjph  dk ;g
vilkdkj g fd og ih-
vk-Ih  vikfu;e dh
Mkjk 7]10]111 wkj 13
ok o rgr fdlh
vkjkih dk fjgk dj
ni Ttk fd
Xj&tekurh  vijk/k
g] ftu 1j fIQ mPp
Usksky; vk =

vnkyr u vijkikd 1f@;k dh Bfgrk 1973 dh /Akjk 437 dk nkgjk;k

vkj bl fu'd 1j 1gph fd:

v IKkjk 437 1% d orgr ifyl doikl b vkjkih dk tekur ij fjgk
dju dh “kDr ugh g f€l 1j xj&tekurh vijk/k dju dk vkjki
yxk gA

v Ik 437 2% di rgr vnkyr VKj vifkdkjh nkuk di ikl vkjkih dk
tekur 1j fjok dju dh “kiDr g 1jUr viuh bu “kDr;k dk mi;kx
dju b 1gyr vnkyr ;k vikdjh ;g fjdiM djx fd dghi ble ;g
fo'okl dju dk dkb vk/kkj ugh g fd vkjkih ugh g fd wvkjkih u
xj&tekurh vijkk fd;k g vkj ble mld wvijkk dh vikx
thkp&iMrky dju di;Klr vi/kkj ektn gA
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Uskskys Mgk on
fu.k; fy;k g o
Idrk g\

11

Jjildyky cuke

fd"kkj ok/kokuh

2009 42h ,-Dhvkj-
1443 4, 1-1h%

mPpre U;k;ky;

vkond dk ;g nkok
Fkk fd mb: Bh-vkj-ah-
Ih- dh Jkkjk 436 d
rgr nk'kh dk nh
thu okyh tekur dk
jl dju LEcU/k
1;klr rd ugh fn,
X,?

vnkyr dk ekuuk Fkk fd tekur nu ;kX; vijk/k dn Bfgrk dh /Akk
436 d rgr nh xb tekur dh nko dju dk vi/kdkj ,d ije vkj
vykl; iIvfodyuh;t vi/kdkj gA fQj Hh LFkb Us;kf;d pyu g fd
mPpre U;k;ky; vxj ;g ikrk g mldh fjgkb. d pyr midk crko
U;k;kfpr tkp d foz) g rk og bl Ifgrk dh /kjk 482 di_rgr
viuh virfufgr *kfDr;k dk mi;kx djr g, tekur di ckM dk jlI dj
Idrk g ryc gtth ghu cuke ekdy I: ke etndf ,1-vkj- 1958
(r.L.J 701%

Ih-vkj-it-Ih- dh /kjk 446 e mu ifjflFkfr;k dk 0;Dr fd;k X;k g
ftld rgr tekur dk jl fd;k €tk Idrk gA yfdu fQJ Hh tekur
S vigk/k el tekur ikir vkjkih 0;f0r dh tekur bl vik/kkj 1j jl
ugh dh €k Idrh g fd bldh f'kdk;r dju oky: dh buokb ugh ghbi
gA
loky mBrk g fd fdl gn rd iksfrd U;k; dk fdld vuzi gku
vkj dl d rF; ij fudj jou dh €zjr gA

tekur voj fUkEKUKRKK

12

ekrhjke o wU; cuke
M Y9 I

I, -vkb-vkj- 1978 , 1-
Ih- 15944

mPpre U;k;ky;

1- D;k fdhh 0;fDr
dk nM 1fd;k bfgrk
1973 d rgr fdlh
vi; 0;fDr dk
tekur d i1 e
Lohdkj fd, fcuk
futh epyd 1ij fjok
fd;k €k Idrk g\

2- SaEa ¥ 99
dju d ekinM D;k

v vitk;Dr I mih fty dk tekurh ilrr dju dh vi{k ugh dh
tkuh pkfg, vkj [kBrky I ml 0;Dr It tk fd@h vU; LRku dk
ey fuoklh gkA

v 9urd 4 fedl aafdd &1 ol qaae w Rer fsa s e
g] pkg , 0k ©frikfr d BkFk vFkok fcuk gkA

v afe wqfHa wdl @1 dgftc o ol @ d W9 afdqal o1 Sardl
I doy mud futh epyd: ij fjgkb nh tkuh pkig,A

v afigea @1 anitie Refa &t s 4 v@er ga9a @1 i a3
dh tkuh pkfg,A

v fu/ku] toku 0;fDr] vkfrkd -1 I detkj o ykpkj 0;fDr;k wFkok
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g\

3- D;k fdih 0;fDr
gk ilnr tekurh
doy blfy, udkjh
tk Idrh g fd og
fdlh vl; ftyr ;k
JkT; dk fuoklh g
vkl  midh  BifUk
vi; fty ;k JkT; e
fLFkr g\

efgykvk di ekeyk 1j fopkj djr le; Usk;ky; dk mudh fjgkb e
mnkjrk cjruh pkfg, o mudk futh epyd: 1j NkMk tkuk pkig,A

13

glukjk [kru cuke
xg fpo] fcgkj

AIR 1979 SC 1360

VUPNN 21 d virxr
rio.  Duokb VK]
ViuR;  dkj.kk d
Vvk/kkj e tekur d
InHk eA

tekur 0;olFk dh 1fkirh 1dfr dk n[kr g, vnkyr u EIn L
IkFkuk dh fd wkifkd uDlku di vykok Hh wU; dkj.kk €h fd
qiRaiRe Hee, e @ 9l sid, &M o Mg, Rer "ed
dh InL;rk vkin dk tekur dk vk/kj cuk;k €k Idrk g ;k tgk
mfpr gk ogk wvkjkih dk fuft epyd ij fcuk wvkfFkd ck/;rk d
tekur nh tk Idrh gA

Pic 9 AMd @ fadedr iR @™ a2l @ ATER ) I8 iy f&ar
fd fopkjk/ku dfn;k dk ,b: fuft epyd tk wvkifkd ck/;rk 1j
Vk/kkfgr u gk 13 fjok fd;k €,A

sqd JAdEl b 4 gg A &y f&ar & el O gfew sia 4 <
a¥ b vi/kd dh njh gk pdh g ogk vire fpikV. ;k vkjki 1= vxy:
ru eghu e tek fd, tk,A ;fn 0k dju e njh gkrh g rk 1jdkj
bu dilk dk okil vy yA

vixe tekur

14

Jh x#cDl flg
fhflc;k vkj wU;
cuke 1tkc jkT;

=, Vvkbvk] 1980

D;k vnkyr di ikl
ARl @1 sidem
gku 1j tekur nu
$T AT TRA HIA
dk virfufgr vf/kdkj

g?

Ig gHlRad &1 @ TV & 9 Y@ &l 4399 AifFarardLl &
A H gRwINT A §l gufg sHel 3ifaw ey ol fEar sien
ey o9 grd<iiie fice i [ifed @ faan S| sqar gosdl
e faw sfaRw si=m =@ifee | a8 A fear s=r @ 8 o siaflkw
AR AR Sifew e &1 Aifew gra gferw aehias &k Dk tk,A
mPpre U;k;ky; vkj B= Usk;ky; dk viu food dk cf)ekuh vkj
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, 11h 1632
=1980 Hhwvkjwvkb!
w,yt 1125
=}1980% 2

65

=1980% 3
383

, Tl

, IRV

mPpre U;k;ky;

Bko/kkuh B0 mizkx djuk pkfg,A mbi bl Boky dk viu fnekx e
mi;kx djuk pkfg, vkj fu.k; yuk pkig, fd D;k ,iIh dkbl jkgr iku
dfy, ;g dl fd;k x;k gA

og vk fEl 1j vioss &1 fazaw feadr @ f& a8 A—<mmadl
vijkk e QI Idrk g vri og vnkyr }jk fu'i{k -1 I tkp djk,
thu ;kX; gk Idrk g D;kfd rHh vnkyr ;g r; dj Idrk g fd
vkond dk ,lk dkb dkj.k g fel Ll og eku Idrk g fd bl rjg og
fxjIrkj gk Idrk gA

iFke ga=m Ruld (TwanmgamR) oifed &1 SUART x4 & qd ord 9
gk Idrh gA ,Qvkbvkj nt fd, thku d ckn Hh 1okhkBh tekur nh
tk Idrh g] rc rd tc rd fd vkond dk fxjfrkj u fd;k x;k gkA

ukv 4 gky di BokPp Usk;ky; di ,d dll e mijkDr dl d vuikr
dk nkckjk dgk x;k g dilt fl)jk; Drfyxlik e= cuke egkjk'V' jkT;
vkj vU;] mYy[k ,wvkbwvkj 2011 , BB 312] 2011 1% , B HhDh 694

fagry s & e Saa

15

Fkkuk flg cuke d
dinh;  ukjdkfvDI
C;k

=j2013% 2 , B-Hh-1h-
590

mPpre U;k;ky;

D;k fdlh fopkjk/ku
cnh dk ,u-Mh-ih-, I-
d vijkk di vitk;kx
H 12 99l d& od
e cn jgu d cknj
vkjkih  dh tekur
uketj dh tk Idrh
g\

vnkyr e foplfi/iiu dni di ifrfutk mPPire Usksky s fotad Bgk; rk
Ifefr cute Htfr x.g¢7; o vu; dl d fu.k; i1j ppk dh xbA
gkykfd] 1985 d vf/kfu;e dh /kjk 37 d virxr ,u-Mi-in-, I- dilk e
bl fu.k; dh mi;Drrk dk ifrcfkr dj fn;k gA vnkyr u blfy,
;0 voykdu fd;k fd ,u-Mh-ih-,1- d dlk dh luokb €Yn & €Yn
dh tkuh pkfg, D;kfd , 'l dillk e Bk/Akj.k rkj 1 vkjkih dk tekur
1j fjgk ugh fd;k tkrk gA vi/kfu;e dh /kjk 37 vkj 1fd;kRed foyc
dk /;ku e j[kr g,] vnkyr u fofiklu ,€fl;k }jk ekuu d fy,
faftr=1 e &1 ge g o) @7 |

bl dil dk Hko@lkj bl 1dkj Fk

ffopkjk/ku vkjkih dk tekur i1j fjgk dj nuk pkfg, ;fn og ty e
S d B9 5 I8 B G PR Bl © gl SEEfEl &
BkFk ,d yk[k - dh tekur nAp
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16 | gbnjke dkulXkevk | D;k dkb 0;fDr €k | dkuu e Bk dkb 1frc/k ugh g fd €k 0;fDr 1gy: It gh fdlh
f|:g cuke efkiJ igyg I gh ty e g] Vkijkfkd ekey: el fexraa ¥ 2 Sue fawg ufemieh andwr w1 fean
jKT: 0 Wi ml i ifrjiin | Y gicfe, afe ufeRier & s ﬁ_%fﬁﬂ’_r & ol € a9 ufoxieh

diuu yix djd ml RGN Bl IraTerd o1 Frfafaad qeat € wgse o3 siar &
= LVKOVAS- 2012 | e fd'ky tk i1k ikf/kdijh dk bl ckr dh 1jh tkudkjh Fo fd 05f0r #MVUSkigy: I
, 1-1h- 2002 ldrc o\ gh fogjklr e g]
= 2012 f@-y-t- rk g\ (2) Sea IS & wue ¢4 favawa q=u HisE & 9 w fawa™
2935 dju dk mid ikl dkj.k g fd mBid tekur ij NVu dh okLrfod
= 1201247, 1-Dh-Ih- IEHkkouk g vkj mBdi NVu 1j gk Idrk g fd og ,/Ih xfrfof/k;k e
181 fylr gk €k, tk ykd 0;oLFk d fy, gkfudkjd gA
3% migkDr dk /;ku ei j[kr g,] vi/kdkjh dk bl idkj dh xfriof/k;k
safery gferie ey &l 2
IR 3™ ¥ By A1 Rl T SuRera @, yferie anqw leklr gk
Tk, XkA
doy blfy, fd ,;bi gh fdlh dl e fdlh vU; 0;fDr dh tekur etj
dj yh xb Fkh] bl ckr dh dkb ifjdYiuk ugh dh €k Idrh g fd
mDr dil e Hh tgk tMVU; u tekur d fy, vkonu fd;k g ml
telur ij fjgkbl fey gh tk,A
17 | fpdlik vk wvU; | vulfpr tkfr vkj | tkbek QIh dh phe] nk'kjki.k dk 1rk yxku dk dke Ihfer gkuk

cuke  JkT;  Hjk
Ic&bLi1DVj Hiafy 1Y)
gxy 1fy 1 Fkkuk

= 2002 Lhvkjvkb:
,yt 518

= vkb, yvkj 2001

= dukvd 5483

=2002 1% dkj,yt
61

=2001 4% dilhlhvkj

vulfpr tutkfr
IVR; kpkjk dh
JkdFkkeh  vi/kfu;e
1989 dh /kjk 18 d
rgr D;k mPpre
U;ksky; nM d
ckotn 1okHkk Bh

tekur ni Idrk g\

pkfg, vkj fRQ mPpre U;k;ky; }kjk gh djk;k €kuk pkfg,A vnkyr
Pl THARAR / Rrerad 3R 389 6y 10 qiuRuer w xKj djuk
gkxk €l ;g irk py Id fd bl vikfu;e d rgr d vijkk dk
Ik ri;ky fdsk x5k gA vxj vnkyr ,ilh dkb Bkexh ikrk g rk bl
Ihvkpandh dh /kjk 438 d rgr fn, x, vkonu dk udkjuk gkxk] €1k
fd bl vi/kfu;e dh /kjk 18 gk bl 1j jkd yxkb xb gA nljh vkj
R 39 AT ® d8d @ IWIE Bl <A & fow HIg yrsHET
dl T8 o @ d FMREd wu 9 Swaw UIeld gRT 438
Ihvkjanlh) 1973 d rgr bl vkonu 1j fopkj dj Idrk gA
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442
dukvd mPp
Usksky;

fgjklr e fopkjk/kiu dinh

18

uh 1382 tyk e
vekuoh; fLFkfr

WP (Civil) 406/2013;
fuk; dh o rkjhk
24@04@2014

Hkjrh; tyk e dn
cgl[;d dnh
fopkjk/kiu g vkj bl
R IJE™DH  Had
mBku di ckji e

fder

1.

vnkyr u xg e=ky; dk frgiM ty e dnh ic/ku 0;oLFkk dk
v/;;u dju dk dgk vkj mli vi[ky Hkjr Lrj 1j ykx dju
d lc/k e mbe WKy ;k BI>ko di BkFk mifLFkr ghkur dk dgkA

IRl &1 €RT 436¢ &I AN HIAM & SGas 4 IJareld
J yd® e # foren ey 1 sreagar § foran aforge
vkj feyk ifyl vih{kd dh InL;rk e fopkjk/kiu dinh Beh{k
AT &1 e H3A &1 A<y fear| IR gz Ky faar 6
Ifefr dh 1gyh cBd 30 tu 2015 dk dh €k,A

®Ic A ey faar fd 436v 4 wdfta ail amerl w wfifa
viuh igyh cBd e fopkj djA mlu ;g r; fd;k fd ,d I
vikd wvkjkik oky ekeyk e de 1€k okyr mu vijk/kk dh
lei{kk dh &k, feu 1j vikdre Ttk I vi/k dh T&k 1jh dh
tk pdh gA vnkyr u ;g Hh ukv fd;k fd f1Q blfy, fd
dl dh RQuokb' ijh ugh gh g fopkjk/kiu dfn;k d vi/kdre
T 9 ATl db ofd H Y&+ &) 3ras;drk ugh gA

egt tekur u n iku dh otg I tyk e jg jg dfn;k di ckj:
H ®id 4 g S dar gferaseor s fdy faar & 4 aue
tuy d odhyk b bu dfn;k I eykdkr dju dk dg vkj
Lct/kr vnkyrk e €Yn fjgkb di fy, vkonu tek djA
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KL mPp Uk Ry k d QTy

19

t; flg o wi;
cuke Hkjr X.jkT;
IHk-x4% 0 wU;

,-Vkb-vkj- 1993 jkt
177

JhELFkku mPp
Uskskys hin.k
[kMihB%

D;k ,0-Ih- ,.M ,1I-
Vh-(fard=era 3ATH
VVjkf VY ,DV]
1989 dh  /Jkjk 18
gk n-i-1= dh Zkjk
438 dk viotuy]
Ifo/kku di VUPNnN
21dk mYy%ku g\

JeTerd 4 9x4l YR IR & g AR 39 bR gu-Ih-, .M, 1-Vh-
Udc & Sy IR BRI @ ATl Y| Aqlad d wee fear e
qaiardl JAFd 1 ARBPR T FT JWE wY 4§ JqWa 21 4 8]
fudyrk gA ;g vikdkj bLIn Hjk cuk, x, ,d wU; dkuu I
fudyrk g vkj DLIn nljk dkuu cukdj ;k n.M 1f@d;k Digrk e
Heed dxe 349 9 A of gl @ | Fdad @1 g Rigia gg
? & 329 ST 9M=I BT & HUR BT | JqTadd 1 SIRE s
fMLufea vafefafes(frd~ee) Sac 1987 @1 &1 20 WX i 9= ot
feld virxr Hh n-i-B- dh /kjk 438 di mi;kx dk ckikr fd sk x;k
21 39 UPR W¥q gRT UIRd faey & forad gatardl saea &
VKKK ugh nh xb' g] dk vuPNn 21 dk mYy%u dju okyk ugh k;k
X kA

20

JKELFkku  JKT; cuke

yky flg

= 1987 fJ-y-£-269

= 1986414MCY 5 -, Y-, U-
424

JKELFkku mPp
Usksky';

D;k dk; dkfj .kh
eftLVIV  Hjk  xiMk
1j fu;=.k vikiu;e]
1975 d wvrxr
vkjkih  dk  Uskf;d
fgjklr e jlk jouk
Bid Fkk tc
tekurnkj dh
skX;rk dk BR;kiu
dju d fy,
rghhynkj di ikl
Hetek €k jgk Fkk\

vXxj tEkurnky dh ;kX;rk di ckji el dkb gyQukek nk;j fd;k tkrk g
rc vke rkj 1j mh Londkj dj fy;k tkrk gA , 1k doy rc ugh dj
Idr tc eftLVV }Hjk dkj.k nt fd, g rFk mid fopkj e blid
IR 4 SHERN B JEIhdl g9sl Sy | 98 w@d W1 gRd A1 ¢S
fiR=a g @ fiaR ST & 9eHdr 2| IR 98 98 9d @ &
bDok; jh mud: vf/kuLFk ef€LVIV Fjk gkuh pkfg, rc mfpr 1fd;k ;g
gkxh fd virfje mik; d rkj 1j tekurnkj dk Igh eku fy;k €k, vkj
vkjkih dh fjgk dj fn;k &k,] fQJ bDok;jh dh tkuh pkfg,A vXxj
bDok; jh d ckn ;g ekye iMrk g fd tekurh mi;Dr ;k ;kX; ugh g
rc vkjkih dk cyk dj u;k tekurh iLrr dju dk dgk €k,A

21

enk  Jke  cuke
JkELFku  JkT; o
wU;

, I-ch-vki jkf/kd

D;k wvnkyr tekur
etj dju d fy,

ST HoR bXd A, WA AR dierHR g8 wd yxk nh Fih fd
oreku TkFki viu uke 1j ithdr udyh fc@h foy [k dk jl dj n vkj

dis UM ot o
Idrh g k] 1kfV;k
dk dkuu di 1ko/kkuk

9® dad 4 ReEmasdisl & S aiEl & aM )R 9B fade
fFroaifed &% | 59 od &1 Taad JFT1 T IR FHET GoR HRA 9l
QY $i 9ad f&Ar A R 9 od &l ger f&ar |

91




fofo/k  ;kfpdk u-|d wvullkj wvolj

678@2013 inku fd; cxj dil
dk Bekir dj n\

JhELFkku mPp

Usksky;

22 |feqwr  wuR €4 | Dk vkjkih dh Hold dal 991 dod Y31 3Alw gdi¥edeH@, (2012) 1 ga-1h-1h- 40]
gy e | tekur dk etj d dl e mPPkre Usk;ky; d fu.k; d vik/kkj 1j tekur d vkonu dk
cuke JKELFkuU JKTS | gjuk pkfg, sk ugn | fuku rFk dk ekur g, Lohdkj dj fysk X;k & 4t fd wvkjkih d

ﬁmwwﬁqﬁf fo:) |e[k vkjkik dk Lo; Vk;y dkV Fkjk ng fn k Xk K Yii%
, I-ch-vki jkf/kd e fd mPpre U;k;ky; u Ig&vkjkih egln dekj xk;y dh tekur dk
fofolc nijk tekur | & TIF Foe FER oo 0 -4 Rl i fd ke fiNy: 21 eghuk 1ty e g] divh
vionu u- 790@2013 | € ednek Bekir gku | vij D:kfd xokgk dh H; kogrk d dij.k st B af F FgHew
B 3T T B\ lekir ugh gku okyk g] vk vkj ;g rF; fd |kka k u Bjdkjh
JKELFkku mPp ol (gl §IRT 9 @) # RE) & w18 gra AR B Ferr
Usksky; ;1 e ckVu 1 dkb vkifRRk ugh dh gA
[kMihBY,
23 | leLr fopkjk/khu cnh | dUeh; dkkxkj] | vnkyr u Hkhe flg cuke Hkjr X.kjkT;( MCY;-1h4f@-4310@2005 e

cuke JkELFku JkT;

Mh-ch- FRfoy fjV
-kfpdk 4ihvkb-, v+

JKELFkku mPp
Usksky; 451
[kMihB-

vtej e cn 217
cfin;k Yk ,d i=
;kfpdk  Heth  xbA
feraaar aRkve g1
ikl fd; x; ,d
IdYi d  dkj.k
odhy dke ugh dj
Jjo Fk fel dkj.k bu
cfn;k d dlk dh
g 4 IAEED
zlk I foyc gk jok
Fky  bler  budh
tekur kfpdk Hah
firer oft |

Iwdd el & oy W) iR svd gu ude  SgramEfEman
(o) & ¥l e ¢a w3 =i «f e far e 9w
foen =grareler, e w3 <EEiy ¢9 ve sfalRed gea =aifie
eftLVV dk eukuhr dj fd o JkT; di BHh dizh; dkjkxkjk] fEyk
dkjkxkjk vkj mi&dkjkxkjk e Blrkg et de 1 de nk fnu wvnkyr
yxk,x rkfd fopkjk/khu cfn;k di ,df=r gku I tyk e HiM dk de
djA

mUg: viu dkjkxkj ohfk.k di nkjku NIHkh tekur wvkj fjekM
dk Tuu dk vi/kdkj FkkA

I WRHR I FEer f@ar 1w {6 98 9+ RN aaldl AR Si=
vikdkfy;k dk bu Buokb;k d nkjku mifLFkfr vkj iLrfr e Bgk;rk
djA

M-, y-, B-,- &1 fder fear & @8 Sl & waiia uRTelra
Lo; bodk Fjk] cfn;k dk i;kir Bgk;rk@fof/kd Dgk;rk miyC/k
djk,xA

;kfpdkvk

92




Section V:
WHAT DOES THE
LAW COMMISSION SAY

HkkX v
Dk dgrk g fk/k v ik




94




Y/
0'0

Y/
0'0

203+
LAW COMMISSION REPORT

Objection against the new provision
“The principal objection against the new provision is that a person seeking advances
bail has to be present in Court when the petition is taken up. The main apprehension is
that the suspect could be arrested as soon as Sessions Court rejects his anticipatory bail
application is a power concurrently vested in both the Sessions Court and the High
Court. The Lawyers fear that the suspects may be arrested even before they could
exhaust their option of moving the High Court.
In view of the strong protest against this provision by the Lawyers fraternity, giving
effect to this provision was kept in abeyance and it was decided to seek expert opinion
of the Law Commission of India on the amended version of Section 438 CrPC.”3¢

Suggested changes

“The new provision in Section 438 (has been inserted in the Code on the
recommendation of the Law Commission in its 41st Report. In this Report, the Law
Commission made the following observations on “‘anticipatory bail” viz.

“39.9. Anticipatory Bail:- The suggestion for directing the release of a person on bail
prior to his arrest (commonly known as “anticipatory bail”) was carefully considered
by us. Though there is a conflict of judicial opinion about the power of a Court to
grant anticipatory bail, the majority view is that there is no such power under the
existing provisions of the Code. The necessity for granting anticipatory bail arises
mainly because sometimes influential persons try to implicate their rivals in false
causes for the purpose of disgracing them or for other purposes by getting them
detained in jail for some days. In recent times, with the accentuation of political
rivalry, this tendency is showing signs of steady increase. Apart from false cases,
where there are reasonable grounds for holding that a person accused of an offence is
not likely to abscond, or otherwise misuse his liberty while on bail, there seems no
justification to require him first to submit to custody, remain in prison for some days
and then apply for bail.”3”

Anticipatory Bail should not be the routine

“From the Statement of Objects and Reasons for introduction of Section 438 of the
Code, it is apparent that the framers of the Code on the basis of recommendation of the
Law Commission purported to evolve a device by which a citizen is not forced to face
disgrace at the instance of influential persons who try to implicate their rivals in false
cases; but the Law Commission, at the same time, had also issued a note of caution that
such power should not be exercised in a routine manner.”38

Jurisdiction

“Earlier, the IGP’s Conference, 1981, inter alia, suggested that Section 438 be amended
so as to take away the powers to grant anticipatory bail from the Court of Session and
vest the same only in the High Courts. In May 1983, the Home Ministry constituted a
Group of Officers, which considered the question of deletion of the provision of
anticipatory bail and felt that since, after deletion of the provision, the High Court will

36 Page 9/10, Para 1.3, Chapter I - Introduction
37 Page 12/13, Para 2.2, Chapter 2, Pre-Amended Law
3 Page 14, Para 2.4, Chapter-2, Pre-Amended Law
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be competent to grant bail under the inherent powers, the provision need not be
deleted. As sometimes, the Courts take a very liberal view in granting anticipatory bail
to criminals, it was considered that such powers should be taken away from the Court
of Session and vest only in the High Court even though it will make difficult for the
poor persons to avail of the provisions of anticipatory bail. At times, an accused person
secures anticipatory bail even without making an appearance before the Court.”3

% Use and Misuse of Anticipatory Bail

“In the various workshops diverse views were expressed regarding the retention or
deletion of the provision of anticipatory bail. One view is that it is being misused by
affluent and influential sections of accused in society and hence be deleted from the
Code. The other view is that it is a salutary provision to safeguard the personal liberty
and therefore be retained. Misuse of the same in some instances by itself cannot be a
ground for its deletion. However, some restraints may be imposed in order to
minimize such misuse. We are, however, of the opinion that the provision contained
under Section 438 regarding anticipatory bail should remain in the Code...”40

% Parameters

“The Court would grant or refuse anticipatory bail after taking into consideration inter

alia the following factors, namely:

(i)  thenature and gravity of the accusation;

(ii) the antecedents of the applicant including the fact as to whether he has
previously undergone imprisonment on conviction by a Court in respect of any
cognizable offence;

(iii) the possibility of the applicant to flee from justice; and

(iv) where the accusation has been made with the object of injuring or humiliating
the applicant by having him so arrested.”4

% Recommendation

“We recommend that:

(i) The proviso to sub-section (1) of Section 438 shall be omitted.

(if) Sub-section (1B) shall be omitted.

(iii) A new sub-section on the lines of Section 397(3) should be inserted.

(iv)An Explanation should be inserted clarifying that a final order on an application
seeking direction under the section shall not be construed as an interlocutory order for
the purposes of the Code.”42

3 Para 3.3, Page 19/20, Chapter 3, Legislative Changes

40 Para 3.5, Page 25, Chapter 3, Legislative Changes

41 Para 6.1.2, Page 34, Chapter-6, Analysis of the amended law and conclusions
42 Para 7.1, Page 94, Chapter 7, Recommendations
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154th
Law Commission Report

Introduction to Law of Bails

“The law of bails, which constitutes an important branch of the procedural law
dovetails two conflicting interests namely, on the one hand, the requirements of
shielding the society from the hazards of those committing crimes and on the other,
the fundamental principle of criminal jurisprudence, namely, the presumption of
innocence of an accused till he is found guilty.

With a view to fulfilling the above objectives, the legislature has provided directions
for granting or refusing bail. Where law allows discretion in the grant of bail, it is to be
exercised according to the guidelines provided therein; further the courts have
evolved certain norms for the proper exercise of such discretion.

Though the Code of Criminal Procedure has not defined bail, the terms “bailable
offence” and “non-bailable offence” have been defined. Bail in essence means security
for the appearance of the accused person on giving which he is released pending
investigation or trial. The Supreme Court in Moti Ram v. State of M.P.#3 has held that
bail covers both release on one’s own bond, with or without securities.”44

Classification of Offences

“An examination of the provisions of the Schedule would reveal that the basis of the
classification is based on divergent considerations. However, the gravity of the
offences, namely, offences punishable with imprisonment for three years or more have
been treated as non-bailable offences. But this is not a hard and fast rule. There are
exceptions to the same.”4

Bail without Surety
On the question that whether the bail system discriminate against the poor, the
Central Committee on Legal Aid reported:

...[w]e think that a liberal police of conditional release without monetary sureties or
financial security and release on one’s own recognizance with punishment provided
for violation will go a long way to reform the bail system and help the weaker and
poorer sections of the community to get equal justice under law. Conditional release
may take the form of entrusting the accused to the care of his relatives or releasing
him on supervision. The Court or the authority granting bail may have to use the
discretion judiciously. When the accused is too poor to find sureties, there will be no
point in insisting on his furnishing bail with sureties, as it will only compel him o be
custody with the consequent handicaps in making his defence.” 46

“In order to eliminate discrimination against the poor and indigent accused in the
grant of bail for bailable offences, Clause 40 of the Criminal Procedure Amendment
Bill, 1994 seeks to amend section 436 of the Code to make a mandatory provision that

43

44 Page 21, Chapter VI, Bail, Anticipatory Bail and Sureties
4 Page 21, Para 5, Chapter VI, Bail, Anticipatory Bail and Sureties
46 Para 8.3, Page 22, Chapter VI, Bail, Anticipatory Bail and Sureties
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if the arrested persons accused of a bailable offence is an indigent and cannot furnish

security, the court shall release him on his execution of a bond without sureties. The

amendment is as follows:

In section 436, in sub-section (1)-

(@) In the first proviso, for the words “may, instead of taking bail,” the words “may,
and shall if such person is indigent and is unable to furnish security”, shall be
substituted:

(b)  After the first proviso the following Explanation shall be inserted:

Explanation: where a person is unable to give bail within a week of the date of
his arrest, it shall be sufficient ground for the officer or the court to presume that
he is an indigent person for the purposed of the proviso.”+”

% “In a public interest litigation case on the undertrials in Tihar Jail, Delhi, National
Capital Territory, the Supreme Court in R.D. Upadhyay vs. State of Andhra Pradesh
issued, specific directions for expediting the trial of under-trials accused of serious
offences as murder, attempt to murder etc. under L.P.C., Arms Act, Customs Act,
Narcotic Drugs and Psychotropic Substances Act, Official Secrets Act, Extradition Act,
Terrorist and Disruptive Activities Act and Dowry Prohibition Act. The Court also
issued directions for release on bail without the necessity of application for bail in
cases where undertrials are charged with attempt to murder under IPC and cases have
been pending for more than two years. In cases where undertrials are charged with
the offences of kidnapping, theft, cheating, counterfeiting, rioting, hurt, grievous hurt
or under the Arms Act, Customs Act if they have been in detention for more than one
year, they should be released on bail without an application of bail.”48

7
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Prevention of Misuse of Anticipatory Bail

“The Law Commission, in its 48th Report, gave vent to the impression that had gained
ground in the interregnum about the misuse of the provision on grant of anticipatory
bail in the following observations:

[I]n order to ensure that the provision is not put to abuse at the instance of
unscrupulous petitioners, the final order should be made only after notice to
the Public Prosecutor. The initial order should only be an interim one. Further,
the relevant section should make it clear that the direction can be issued only
for reasons to be recorded and if the court is satisfied that such a direction is
necessary in the interest of justice.

It will also be convenient to provide that notice of the interim order as well as
of the final orders will be given to the Superintendent of Police forthwith.”4

X3

%

Misuse of Freedom granted by Section 438

The working of Section 438 has been criticized in that it hampers effective
investigation of serious crimes, the accused misuse their freedom to criminally
intimidate and even assault the witnesses and tamper with valuable evidence and that
whereas the rich, influential and powerful accused resort to it and the poor do not,
owing to their indigent circumstances thus giving rise to the feeling that some are
“more equal than others” in the legal process.”50

47 Para 8.4, Page 23, Bail, Anticipatory Bail and Sureties
48 Para 9.4, Page 24, Bail, Anticipatory Bail and Sureties
49 Para 13.4, Page 27, Bail, Anticipatory Bail and Sureties
%0 para 15, Page 28, Bail, Anticipatory Bail and Sureties
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% Recommendations of the 48t Law Commission Report

The Code of Criminal Procedure Amendment Bill in clause 43 seeks to amend section
438, echoing the recommendations of the Law Commission in its 48th Report and also
on some other grounds referred to above, in the following manner:

“In section 438 of the principal Act for sub-section (1), the following sub-

sections shall be substituted, namely:

(1) Where any person has reason to believe that he may be arrested on
accusation of having committed a non-bailable offence, he may apply to
the High Court or the Court of Session for a direction under this section
that in the event of such arrest, he shall be released on bail; and that Court
may, after taking into consideration, inter alia, the following factors,
namely:

(i) The nature and gravity of the accusation:

(if) The antecedents of the applicant including the fact as to whether he
has previously undergone imprisonment on conviction by a Court
in respect of any cognizable offence:

(iii)  The possibility of the applicant to flee from justice; and

(iv)  Where the accusation has been made with the objection of injuring
or humiliating the applicant by having him so arrested.

Either reject the application forthwith or issue an interim order for the

grant of anticipatory bail:

Provided that, where the High Court or, as the case may be, the Court of Session, has
not passed any interim order under this sub-section or has rejected the application for
grant of anticipatory bail, it shall be open to an officer-in-charge of a police station to
arrest, without warrant the applicant, if there are reasonable frounds for such arrest.
(1A) Where the Court grants an interim order under sub-section (1), it shall forthwith
cause a notice being not less than seven days notice, together with a copy of such
order to be served on the Public Prosecutor and the Superintendent of Police, with a
view to give the Public Prosecutor a reasonable opportunity of being heard when the
application shall be finally heard by the Court.

(1B) The presence of the applicant seeking anticipatory bail shall be obligatory at the
time of final hearing of application and passing of final order by the Court, if on an
application made to it by the Public Prosecutor, the Court considers such presence
necessary in interest of justice.”5!

X3

%

Unfair Means Used To Obtain Surety

“There are touts operating in the Court premises, who help out, on a price tag, those
accused who scheme to obtain bail with the idea of absconding. These touts give
surety on the basis of fake identity. They operate with numerous fake ration cards
which substantiate their domicile in Delhi each in a different name and address.”52

X3

%

Law to Prevent Use of Fake Sureties

Clause 44 of the Code of Criminal Procedure (Amendment) Bill seeks to incorporate a
new section, S. 441A to deal with the abuse of professional and fake sureties which
reads as under:

51 Para 17, Page 38, Bail, Anticipatory Bail and Sureties
52 Para 19.3, Page 29, Bail, Anticipatory Bail and Sureties
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Every person standing surety to an accused person for his release on bail shall make a
declaration before the court as to the number of persons to whom he has stood surety
including the accused, giving therein all the relevant particulars.

We are of the view that section 441A be incorporated in the Code to eliminate the
pernicious evil of professional and fake sureties in the bail process. It will eliminate
collusion between professional sureties, administrators of criminal justice system and
criminals.”53

Provisions of Section 437A

“A new section 437A be inserted empowering all the criminal courts (including the 1st
appellate court) to take bail and bail bond before the conclusion of the trial or disposal
of the appeal requiring the accused to bind themselves to appear before the next
appellate court; in case an appeal against acquittal or an appeal for enhancement is
filed in the higher court. Such a bond shall be in force for a period of 12 months from
the date of judgment disposing of the case either by trial court or by the 1st appellate
court as the case may be. We feel, the twelve months limit would be enough to cover
the period of limitation for processing and filing of such appeals.”>

5 Para 19.4/Para 19.5, Page 29, Bail, Anticipatory Bail and Sureties
54 Para 2, Chapter VII, Page 31, Bail-Attendance of Accused-Appellate State
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Law Commission Report
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Liberal Bail

“It has been suggested by the commission that except in case of serious offences like
murder, dacoity, robbery, rape and offences against the State, the bail provisions
should be made liberal and that bail should be granted almost as a matter of course
except where it is apprehended that the accused may disappear and evade arrest or
where it is necessary to prevent him from committing further offences or to prevent
him from tempering with witnesses or other evidence of crime.” 5

7
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Denial of Bail

“When the accused is in police custody, bail should be a matter of course except
where his continuing presence in police custody is necessary for the purpose of
investigation. Even if the offence is a serious one, the accused must be sent to judicial
custody and not be kept in police custody unless required for the purpose of
investigation. Similarly the apprehension that the accused, if enlarged on bail, may
disappear and evade arrest or that it is necessary to keep him confined to prevent him
from committing further offences or from tempering with witnesses and evidence or
to ensure his own safety, can be grounds for keeping him in judicial custody but
certainly not in police custody.”>¢

7
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Objectives of Bail

“Bail is a very vital institution in criminal justice system. It carries a twin objective of
enabling an accused to continue with his life activities and, at the same time,
providing a mechanism to seek to ensure his presence on trial. The current problem of
large number of undertrials is an outcome of a large number of indiscriminate arrests
and the non-use of the option of bail in preference to jail.”>”

X3

%

Expansion of bailable offences

“The 78th Report of the Law Commission on Congestion of Undertrial Prisoners in
Jails was concerned with the plight of large number of undertrial prisoners in Indian
jails and recommended various measures to deal with the problem. The Commission
recommended, inter alias, to expand the category of bailable offences, releasing on
bond without sureties, obligation to appear and surrender, violation of which was to
be an offence. It referred to position in England where a presumption is drawn in
favor of the right to bail for all offences.” 58

Insertion of new section 436A

X3

%

“The Report supports the insertion of section 436A and amendment of section 437, as
proposed by the CrPC (Amendment) Bill, 1994 as also the insertion of section 441A
and amendment of sub-section (3) of section 446 as proposed by the said Amendment
Bill.

“436A. Where a person has, during the period of investigation, inquiry or trial under
this Code of an offence under any law (not being an offence for which the punishment

5% Chapter 10, Para 1, p.116, 177th Law Commission Report.
5% Chapter 10, Para 2, p.117, 177th Law Commission Report.
57 Chapter 10, Para 4, p.117, 177th Law Commission Report. (Taken from L.L.I. publication “Right to Bail”).
5 Chapter 10, Para 1, p.119, 177th Law Commission Report.
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of death has been specified as one of the punishments under that law) undergone
detention for a period extending up to one-half of the maximum period of
imprisonment specified for that offence under that law, he shall be released by the
Court on his personal bond with or without sureties: Provided that the Court may,
after hearing the Public Prosecutor and for reasons to be recorded by it in writing,
order the continued detention of such person for a period longer than one-half of the
said period or release him on bail instead of the personal bond with or without
sureties:

Provided further that no such person shall in any case be detained during the period
of investigation, inquiry or trial for more than the maximum period of imprisonment
provided for the said offence under that law:

Explanation - In computing the period of detention under this section for granting
bail the period of detention passed due to delay in proceeding caused by the accused
shall be excluded.” %

Amendment of section 437

“In section 437 of the principal Act,-

(a) in sub-section (1),-

(i) in clause (ii), for the words “a non-bailable and cognizable offence”, the words “a cognizable
offence punishable with imprisonment for three years or more but not less than seven years”
shall be substituted;

(ii) after the third proviso, the following proviso shall be inserted, namely:

“Provided also that no person shall, if the offence alleged to have been committed by him is
punishable with death or imprisonment for a term which may extend upto seven years or more,
be released on bail by the court under this sub-section without giving an opportunity of
hearing to the Public Prosecutor.”

(b) after sub-section (1), the following subsection shall be inserted, namely:-

“(1A) Notwithstanding any thing contained in sub-section (1), a person accused of a non-
cognizable offence punishable with imprisonment which may extend up to seven years
(whether with or without fine) shall be released on bail unless there are reasons to believe,
which shall be recorded in writing ,that release of such person on bail is not in the public
interest.”

(c) in sub-section (3), for the portion beginning with the words “the Court may impose”, and
ending with the words “the interests of justice”, the following shall be substituted, namely:
“the Court shall impose the conditions,-

(a) that such person shall attend in accordance with the conditions of the bond executed under
this Chapter,

(b) that such person shall not commit an offence similar to the offence of which he is accused, or
suspected, of the commission of which he is suspected, and

(c) that such person shall not directly or indirectly make any inducement, threat or promise to
any person acquainted with the facts of the case so as to dissuade him from disclosing such
facts to the Court or to any police officer or tamper with the evidence

and may also impose, in the interests of justice, such other conditions as it considers
necessary.” 60

5 Chapter 10, Para 2, p.119, 177th Law Commission Report
60 Chapter 10, Para 4, p.144, 177th Law Commission Report
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% Addition of Section 440A

“440A. Every person standing surety to an accused person for his release-on bail, shall make a
declaration before the Court as to the number of persons to whom he has stood surety including
the accused, giving therein all the relevant particulars.” ©1

It may be stated as a general proposition that in offences punishable up to seven years
imprisonment, with or without fine, the normal rule should be bail and the denial thereof an
exception i.e., in any of the situations mentioned hereinbefore. In other serious offences, the
matter has to be left to the discretion of the court to be exercised having regard to the totality of
the circumstances and keeping in mind the necessity to maintain a balance between the
interests of the society as a whole in proper maintenance of law and order and the
constitutional, legal and human rights of the accused.” 62

61 Chapter 10, Para 1, p.145, 177th Law Commission Report
62 Chapter 10, Para 6, p.121, 177t Law Commission Report
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Law Commission Report

% Position under the present law

“Under the present law, any answer to the question whether a person arrested for an
offense would be able to secure release on bail mainly depends on the offense with
which he is charged (bailable or non-bailable), the discretion exercised by the officer
or court (in respect of non-bailable offences) and (assuming that, in law, he can be
released on bail), his capacity to furnish the security or personal recognizance
required by the officer or the court.”

7
0.0

The position as to bail under the code of 1898 was, in broad terms, as follows:

(1) “For bailable offences, bail was a matter of right.

(2) For non-bailable offences, it was a matter of discretion.

(3) Bail shall not ordinarily be granted by Magistrate if the offense is punishable with
death or imprisonment for life.

(4) The Court of Session and High Court had a wider discretion in regard to bail.” ¢4

X3

¢

General Position:

“For bailable offenses bail is a matter of right, subject to certain qualifications to be

stated in the due course. The person arrested must be informed of his Right of Bail.

The relevant provisions speak of a person other than one accused of a non bailable

offense, but for brevity we use the words “bailable offenses”.

(2) As regards non bailable offenses a person accused of, or suspected of the non bailable
offence, shall not be released on bail, if there appear reasonable rounds for believing
that he has been guilty of any offense punishable with death or imprisonment for life.
There is however an important exception to this. The court may direct that even in
such a case a person under the age of 16 years or a woman or any sick or infirm
person accused of such an offense be released on bail.

(3) In other cases of accusation of suspected commission of a non bailable offence the

court has the discretion to grant bail and the person may be released on bail, but the

discretion is regulated by certain provisions many of which effect, lead in favor of the
grant of bail, while some might operate in the contrary direction. These provisions are
summarized below:

—~
—
N

v Provisions Leaning in favor of Bail

(4) The mere fact that an accused person may be required to being identified by witnesses
during investigation shall not be sufficient ground for refusal to grant bail if he is
otherwise entitled to be released on bail and gives an undertaking that he shall with
such directions as given by the court.

(5) If it appears to the officer or the court concerned at any stage of the investigation,
inquiry or trial (as the case may be) that there are no reasonable grounds for believing
that the accused has committed a non-bailable but that there is sufficient grounds for
further inquiry into his guilt, the accused shall, pending such enquiry, shall be
released on bail (on sureties) or, at the discretion of such officer or court, on personal
bond.

83 Para 1.25, Page.5, Chapter |, Introductory
64 Para 2.4, Page 7, Chapter Il, Present Law, Comparative Law and Questions for Consideration

104




(6) If any case triable by the magistrate, the trial of a person accused of any non-bailable
offense is not concluded within a period of 60 days from the first date fixed for taking
evidence in the case, such person shall, if he is in custody during whole of the said
period, be released on bail, to the satisfaction of the magistrate, unless for reasons to
be recorded in writing, the Magistrate otherwise directs.

(7) There is a special provision for the grant of bail at the stage between conclusion of trial
and judgment, in certain cases.

V' Provisions restrictive of Discretion

(8) Certain conditions can be imposed while granting bail in respect of non-bailable
offences.

(9) An officer or court releasing any person on bail for a non bailable offense shall record
in writing his or its reason for doing so.

(10) Any Court which has released a person on bail for a non-bailable offense may, if it
considers necessary so do to, direct, that such a person be arrested and commit him to
custody.

(11) The amount of bail must not be excessive.

v" High Court and the Court of Sessions

(12) The High Court and the Court of Sessions have a wider discretion in respect of bail.
These courts can grant bail even in cases of much serious offenses. In some cases,
notice is also required to be given to the public prosecutor. These Courts can cancel
bail granted to any person.”¢>

% Bail in Case of Non-Bailable Offenses.
“As already noted in case of non bailable offenses, bail is not a matter of right, under
the Code of Criminal Procedure. It is a matter of judicial discretion regulated in part,
by the provisions of the code and, in part, by certain principles that have been evolved
in the case law.” 66

X3

%

“Whenever an application for bail is made to a court, it has first to decide whether the
offence is bailable or non-bailable. If the offense is bailable, there is no problem. If the
offense is non-bailable considerations such as the nature and seriousness of offense,
the character of the evidence, circumstances peculiar to accused, a reasonable
possibility of the accused not being secured, reasonable apprehension of the witness
being tampered with the larger interests of the public or the state and similar other
considerations should be taken into account before granting bail.”¢”

X3

%

Purpose and Amount of Bail

The purpose of Bail Pending trial in criminal cases are to avoid un-necessary hardship
to the accused persons some of whom may be ultimately found not guilty, and to
permit the unhampered preparation of the defense and, at the same time, to ensure his
presence on the various dates of hearing

8 Para 2.5, Page 7-8, Chapter II, Present Law, Comparative Law and Questions for Consideration
6 para 2.9, Page 9, Chapter Il, Present Law, Comparative Law and Questions for Consideration

67 Para 2.11, Page.9. Chapter II, Present Law, Comparative Law and Questions for Consideration
68 para 2.14, Page.9. Chapter Il, Present Law, Comparative Law and Questions for Consideration
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% Theoretically, the amount of bail should be set in the light of all the factors, which bear
upon the risk of the non-appearance of the accused for trial; the seriousness of the
offense, the prima facie nature of case against him, the accused’s character, history,
reputation, antecedents and his capacity to secure bail. In practice, however, the
paramount consideration which generally prevails is the nature of the offence.®

7
0.0

The Criminal Law Amendment Act, 1932

“Section 10(2) of the act that the State Government may, in certain contingencies, that
an offense punishable under Section 188 or 506 of the Penal Code shall be non-
bailable.

Reasons for Liberal Bail Approach

....in the first place, person accused of crime is entitled to remain free until
adjudicated guilty, so long his freedom doesn’t threaten to subvert the orderly process
of criminal justice...

Secondly pending formal adjudication of guilt, his status ought not to be humiliated
to that of a convicted person.

Thirdly, if kept in custody, he is impeded in preparing his defense, since in custody;
unrestricted consultation with counsel is restricted.

Fourthly, If he is kept in custody, his earning capacity is impaired thereby hardship
and economic deprivation.

Fifthly, there is a large class of persons for whom any bail is “excessive bail”, they are
persons loosely referred to as indigents. For such persons, provisions of bail prove
more or less illusory.”70

7
0.0

Expansion of Categories of Bailable Offenses

“In deciding the question whether any particular offence should or should not be
included in the list of bailable offences under this head, we have had due regard to the
gravity or otherwise of the offence, the range and ambit of the offense being so wide
as to include within itself situations of aggravation, the probability of repetition of the
offence if the alleged offender remains at large, the effect, if any, of his remaining at
large on public order and on even flow of the life of the community, and other
relevant considerations.”!

As regards offences under the Indian Penal Code which are punishable with more
than three years’ imprisonment we do not consider it necessary to make bailable any
of these offences which are at present non-bailable.”

% Amount of Bail

“...where the order of the court releasing them on bail is passed, sometimes they
cannot furnish the bail bond because of their inability to find appropriate surety for
the requisite amount. This could happen if the amount of the bond for which they
have to find surety is so excessive that it is difficult for them to get competent surety
for the requisite amount.”7?

% “It was suggested to us that one such possible device of ensuring that the legal
provision prohibiting demand of excessive bail is properly enforced is to impose a
limit- not as an unalterable maximum but as a guideline for minor cases.”7*

0 Para 2.15 Page10, Chapter II, Present Law, Comparative Law and Questions for Consideration
70 Para 2.22, Page 14, Chapter II, Present Law, Comparative Law and Questions for Consideration
71, Para 4.4, Page 17, Chapter IV, Expansion of the Category of Bailable Offences

72 Para 4.8, Page 17, Chapter IV, Expansion of the Category of Bailable Offences

73 Para 5.1, Page 20, Chapter V, Amount of Bond

74 Para 5.4, Page 20, Chapter V, Amount of Bond
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%

“We are, however, of the view that any such change might, in practice, favor rich
persons rather than poor person. The object would thereby be defeated. It is therefore,
not to impose any limit on the discretion of the Magistrate.””>

7
0.0

Release on Bond without Sureties

Amendments:

“In Section 436(1) explanation is to be added- If such person is unable to furnish bail
within one month of the date of arrest, that circumstance shall, in the absence of
reasons to be recorded by such officer or court, be a good fit ground for the release of
such person on his executing a bond without sureties.

In Section 437(1) Third Proviso to be added- Provided also that such an officer or
court, if he thinks fit, may instead of taking bail from such a person, release him on his
executing a bond without sureties for his appearance as hereinafter provided.”76

7
0.0

“New Section 441A added- A person released on bail or on a bond without sureties in
criminal proceedings shall be bound to comply with the terms of the bond executed
for the purpose in the matter of appearance in court or before the police officer and
surrender to custody.”7”

% Consequential to recommendation made in this report to liberalize the law relating to
bail, it would be necessary to create an offence of failure, on the part of the person
released on bail or on bond without sureties, to appear in compliance with the terms
of the bond and surrender too custody.”® (229A)

% The punishment which we have proposed is imprisonment up to two years. Although
the general approach adopted by us in this Report would suggest that the offence
should be bailable, that principle cannot, for obvious reasons, be applied to this
offense.”

75 Para 5.6, Page 20, Chapter V, Amount of Bond

76 Para 6.5, Page. 22, Chapter VI, Release on Bond without Sureties

77 Para 7.1, Page 23, Chapter VII, Obligation to appear and surrender - Violation to be an offence
78 Para 7.1, Page 23, Chapter VII, Obligation to appear and surrender - Violation to be an offence
79 Para 7.3 Page 24, Chapter VII, Obligation to appear and surrender - Violation to be an offence
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Section VI:
ADVISORIES ISSUED BY THE
MINISTRY OF HOME AFFAIRS
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No. V-13013/70/2012-IS(V])
Government of India
Ministry of Home Affairs
(CS Division)
5th Floor, NDCC-II Building
Jai Singh Road, New Delhi
the 17th January 2013

To
The Home Secretaries
of all States/UTs

Sub: Use of Section 436A of the Cr.P.C to reduce overcrowding of prisons.
Sir/Ma’am,

The State Governments and Union Territories have been requested to adopt various measures
related to reduction in overcrowding an advisory dated 9th May 20111 of the Ministry of
Home Affairs. One of the initiatives taken by the Government of India has been the
amendment of section 436 in the Cr.P.C. through the Criminal Procedure Code Amendment
Act 2005 and the insertion of a new section 436A. The section 436A is reproduced below:

“436A. Maximum period for which an undertrial prisoner can be detained - Where a person
has, during the period of investigation, inquiry or trial under this Code of an offence under any law
(not being an offence for which the punishment of death has been specified as one of the punishments
under that law) undergone detention for a period extending up to one-half of the maximum period of
imprisonment specified for that offence under that law, he shall be released by the Court on his personal
bond with or without sureties:

Provided that the Court may, after hearing the Public Prosecutor and for reasons to be recorded by it in
writing, order the continued detention of such person for a period longer than one-half of the said
period or release him on bail instead of the personal bond with or without sureties:

Provided further that no such person shall in any case be detained during the period of investigation,
inquiry or trial for more than the maximum period of imprisonment provided for the said offence under
that law.

Explanation. - In computing the period of detention under this section for granting bail, the period of
detention passed due to delay in proceeding caused by the accused shall be excluded”.

1 http:/ /mha.nic.in/ pdfs/PrisonAdvisories-1011.pdf

Thus u/s 436A an under trial prisoner (UTP) has the right to seek bail on serving more than
one half of the maximum possible sentence on their personal bond. No person can be
detained in prison as an undertrial for a period exceeding the maximum possible sentence.
This provision is, however, not applicable for those who are charged with offences
punishable with the death sentence.

Although the percentage overcrowding in jails is steadily going down but even now in our
prisons 67 % of the inmates are undertrials as per 2011 data collected by NCRB.

Invariably it has been found that only the poor and indigent who have not been able to put
up the surety are those who have continued to languish as under-trials for very long periods
and that too for minor offences. The lack of adequate legal aid and a general lack of
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awareness about rights of arrestees are principal reasons for the continued detention of
individuals accused of bailable offences, where bail is a matter of right and where an order of
detention is supposed to be an aberration. Thus a disproportionate amount of our prison-
space and resources for prison maintenance are being invested on UTPs which is not
sustainable.

States/UTs may hence consider taking the following actions:

1.

Constitute a Review Committee in every district with the District Judge as Chairman,
and the District Magistrate and District SP as members to meet every three months and
review the cases.

Jail Superintendent should conduct a survey of all cases where the UTPs have
completed more than one-fourth of the maximum sentence. He should prepare a survey
list and send the same to the District Legal Service Authority (DLSA) as well as the UT
Review Committee.

Prison authorities may educate undertrial prisoners on their rights to bail.

Provide legal aid - may be provided through empanelled lawyers of DLSA to cases
presented for release on bail and reduction of bail amount.

The list should be made available to the non-official visitors as well as District
Magistrates/Judges who conduct periodic inspections of the jails.

Home Department may also develop management information system to ascertain the
progress made jail-wise in this regard.

Action taken to implement the suggestions in all the jails may kindly be intimated within one
month. The receipt of this letter may please be acknowledged.
Yours sincerely

Sd/-

(S. Suresh Kumar)

Joint Secretary to the Govt. of India
Tel: 23438100

Email: jscs@nic.in
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SELF ASSESSMENT QUESTIONS
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PRE AND POST WORKSHOP ASSESSMENT FORM ON PRE-
TRIAL DETENTION

Bail and Bond

The constitutional principles underlying the legal provision for bail are:

- Article 14
- Article 21
- Article 19
- Article 22

Which of the following officials have the power of release on bail:

- Executive Magistrate:
- High Court Judge:

- Sessions Judge:

- Trial Court Judge:

- Police Officer:

Please mark True or False:

a) Police has the power to release a person on bail in cases of bailable offences.

b) Legal provisions related to bailable offences are provided under S5.436A of the
CrPC.

c) Police has the power to release a person on bail in cases of non-bailable offences.

d) Legal provisions related to non-bailable offences are provided under S.437 of the
CrPC.

Can bail be granted to compensate delay in trial?

Can the court release a person on bail if trial is not completed within stipulated time
as provided in the Cr.P.C.?

State True or False. The following persons are eligible for release on personal bond
without surety.

- A migrant labourer
- AnIT professional
- A homeless person
- A business person
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10.

11.

12.

13.

14.

At what stage is an accused eligible for release on personal bond?

(@) At the time of police custody
(b) First production

(c) Subsequent Remand

(d) All the Above

Can an accused be released on personal bond in non-bailable offences? Please mention
Yes or NO.

- Yes
- No
Please cite relevant jurisprudence for this?

- Supreme Court:
- Rajasthan High Court:

What are the criteria for judicial discretion while considering a bail application?

- Evidence

- Argument

- Precedent

- Merit

- Sickness or Infirmity of the Accused
- Gender

- Speedy Trial

- Allof this

- None of this

What are the legal provisions specified in the CR.P.C. for determining bail amount ?

Sec. 436
Sec. 436A
Sec. 440
Sec. 439

What are the legal provisions for bail when accused is detained under S 107, 109,110?
The Sections that provide for anticipatory bail are:

Sec. 436
Sec. 437
Sec. 438
Sec. 440

Anticipatory Bail is a matter of Right. Please Tick the correct answer

- True
- False
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15.

16.

17.

18.

19.

20.

21.

Can anticipatory bail be refused?

- If Yes, mention grounds

- If No, mention why not

S$107,5108, S 109, S 110 of the Cr.P.C. relate to securities for maintaining peace. What
are the options for bail in the event of failure of the person failing to furnish security
under these sections?

What are the options for bail in the event of arrest under S 151?

Can bail be granted in the following cases:
(@) 498A:Yes / No

(b) NDPS Act: Yes/No

(c) Rajasthan Excise Act:Yes/No
(d) Rajasthan Bovine Act:Yes/No

The options before the magistrate when accused has jumped bail include:

a) Issue of a bailable warrant to arrest the accused

b)  Issue of non-bailable warrant to arrest the accused

c) Issue an order proclaiming the accused as an absconder
d) Refuse all future bail applications

When does the right to compulsory/default bail accrue?
a.  On the expiry of 60/90 days from the date of arrest.
b.  On the expiry of 60/90 days from the date of first production.

How will you calculate the period of 60/90 days in regard to compulsory bail? Tick
the right option.

a)  From the date of arrest.
b)  From the date of first production.
c¢)  From the date when police custody is over and judicial custody begins.

22. Will bail under S 167 stand cancelled automatically on the charge-sheet being filed?

a) Yes
b) No
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23. On what legal grounds can bail be cancelled?

a) Tampering with evidence
b)  Threatening of witnesses
c)  Others: Please mention

24. Can bail be cancelled in the case of bailable offence?

a) Yes
b) No
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Commonwealth Human Rights Initiative’s (CHRI)
Work on Pre-trial Detention in Rajasthan

As part of its mandate to ensure that the working of the criminal justice system promotes fair
trial and prevents unnecessary detention, Commonwealth Human Rights Initiative (CHRI)
has been conducting a series of micro studies in Rajasthan, using the Right to Information
Act, interviews with undertrial prisoners in judicial custody and court observation exercises
to understand and record court practices related to pre-trial detention such as court
production, remand and bail.

Pursuant to a study on access to counsel in the district jail of Alwar that was completed in
November 2010, CHRI conducted four workshops between February 2011 and September
2011 with a focus on effective representation and rights of the accused in the three towns of
Jaipur, Jodhpur and Alwar. One of the major findings of the study was that a large
percentage of undertrials had no access to legal representation or legal aid, or representation
was obtained after the first production, sometimes at the time of filing of the chargesheet. The
study also indicated poor lawyer-client relationship, as even those undertrials who had legal
representation could only meet their respective lawyer in the courts.

With an aim to improving early access to counsel and effective representation, CHRI has also
been conducting workshops in collaboration with the District Legal Services Authority in
Jodhpur district of the state of Rajasthan on remand and bail for legal aid lawyers appointed
under the State’s Model Scheme of ‘remand and bail lawyers’. Alongside, CHRI has engaged
with the Jodhpur Bar Association with a plan to jointly hold regular discussions and debates
on topical legal issues for lawyers.

In 2013, CHRI conducted three impact assessment workshops to evaluate the impacts of the
workshops in Jaipur, Jodhpur and Alwar. The broad impact assessment areas were
interventions, preparedness and results vis-a-vis arrest and first production, bail, remand,
chargesheet, pro-bono lawyering, lawyer- client relationship, and defense preparedness. The
assessment also highlighted future learning needs of the lawyers.

With the objective to strengthen the legal aid structure inside prison and to demonstrate a
legal aid environment where no suspect/accused goes unrepresented, CHRI, in 2012, began
Swadhikaar, a legal aid services initiative in Jodhpur Central Prison. The legal aid clinic’s area
of work ranges from identifying illegal and unnecessary detentions, providing legal
representation through referrals to DLSA and to the CJM, the Convenor of the Periodic
Review Committee for Undertrials, drafting petitions and applications on behalf of the
inmates, providing legal counselling and guidance whenever sought by the inmates,
conducting legal aid awareness activities inside the prison and training convicts as jail
paralegals to support the work of the DLSA and Swadhikaar legal aid clinic.

Many of these activities have been undertaken in close co-operation with the Rajasthan
Prisons Department, the District Legal Services Authority, Jodhpur, the International Bridges

to Justice and the National Law University (NLU), Jodhpur.
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