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MESSAGE FROM HON’BLE JUSTICE AJAY RASTOGI 

CHAIRPERSON, STATE LEGAL SERVICE AUTHORITY, 

RAJASTHAN 

 

Indeed, it is an ecstasy to acknowledge invitation to join you all as Chief Guest 

to the Inaugural Session of ‘Legal Refresher Course on Pre-trial Justice’ being 

initiated as Commonwealth Human Rights Initiative in collaboration with 

District Legal Service Authority (DLSA) Jodhpur & State Legal Service 

Authority, Rajasthan, to which I express my gratitude. Despite ardent wish to 

attend the Inaugural Session and to address the session: “Vision & Mission of 

SLSA Rajasthan for early & effective Access to Legal Aid in Police Station, 

Jails, Courts”, I feel myself unable to be there due to my pre-occupations.  

It is a matter of great pleasure that such a Training workshop is being organised 

for the legal aid advocates appointed under the model scheme for Remand & 

Bail Lawyers as well as Panel Lawyers appointed under NALSA’s Retainer 

Lawyers Scheme.  

I am confident, the Team of (DLSA) Jodhpur and SLSA Rajasthan would 

deliberate in the direction to contribute constructively in maintaining 

perception, with which the Training workshop through a continuing legal 

education programme is being organized, beyond expectations; and have been 

pleading for the cause of justice in various ways and pleasantly.  

Organizing a Legal Refresher Course on the subject is an event, when each 

member of both the Teams with acumen will be able to think over to do justice 

to the participants by rendering services for better administration of justice. 

Kindly accept my heartiest felicitations for organisations of the Refresher 

Course and best wishes for its success and for betterment of the Nation.  

 

 

(AJAY RASTOGI) 



5 

 

jktLFkku jkT; fof/kd lsok Ákf/kdj.k ds v/;{k 

  

 

कॉमनवेल्थ ह्यूमन राइटस ् इननशिएटटव, जिला ववधिक सेवा प्राधिकरण(डीएलएसए-
िोिपुर) तथा राज्य ववधिक सेवा प्राधिकरण(रािस्थान) के संयुक्त तत्वाविान में 
आयोजित ‘लीगल ररफे्रिर कोसस ऑन प्री-ट्रायल िजस्टस’ के उद्घाटन-सत्र में आप सबके 
बीच मुख्य अनतधथ के तौर पर िाशमल होने का ननमंत्रण ननजचचत ही अशििूत करने वाला 
है और मैं इसके शलए कृतज्ञता ज्ञावपत करता हंू। उद्िाटन-सत्र में शिरकत करने और 
“वविन एंड शमिन फॉर एसएलएसए रािस्थान फॉर अली एंड इफेजक्टव एक्सेस टू लीगल 
ऐड इन पुशलस स्टेिन्स,् िेल्स, कोटसस ्” नामक सत्र को संबोधित करने की हाटदसक इच्छा 
के बाविूद पहले से चली आ रही व्यस्तताओं के ननवासह के कारण मैं ऐसा करने में अपने 
को असमथस महसूस कर रहा हंू।  

बडी खुिी की बात है कक ररमांड एंड बेल लॉयसस नामक मॉडल योिना तथा एनएएलएसए 
की ररटेनर लॉयसस योिना के तहत ववधिक सहायता करने को ननयुक्त अधिवक्ताओं के 
शलए प्रशिक्षण की ऐसी कायसिाला का आयोिन ककया िा रहा है।  

मुझे ववचवास है कक जिस िावना से ववधिक शिक्षा कायसक्रम की ननरंतरता में प्रशिक्षण की 
यह कायसिाला आयोजित की िा रही है, उस िावना के अनुरुप जिला ववधिक सेवा 
प्राधिकरण, िोिपुर तथा राज्य ववधिक सेवा प्राधिकरण, रािस्थान की टीम अपना 
रचनात्मक योगदान देने की टदिा में अपेक्षा से कहीं ज्यादा आगे बढ़कर प्रयास करेगी।  

ववषय पर लीगल ररफे्रिर कोसस का आयोिन एक ववशिष्ट घटना है जिसमें दोनों टीमों के 
प्रवीण सदस्यगण न्याय के सुयोग्य प्रस्तारण के शलए कायसिाला के िागीदारों के हक में 
अनुधचन्तन को समथस होंगे। कृपया, ररफे्रिर कोसस के आयोिन के शलए मेरी हाटदसक बिाई 
तथा इसकी सफलता और राष्ट्र की बेहतरी के शलए मेरी िुिकामनाएं स्वीकार करें! 

  

 

(अजय रस्तोगी) 
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MESSAGE FROM MAJA DARUWALA 

DIRECTOR, COMMONWEALTH HUMAN RIGHTS INITIATIVE 

 

 

Dear Advocates,  

This long term training is a platform for learning and demonstrating on any 

legal issue that can ensure fair trial practices and reduce unnecessary pre-trial 

detention. As lawyers we are always keen to polish our cognitive/legal 

knowledge and argumentation skills and yet the scope for this is not always 

easily available. We are troubled by illegalities and malpractices we see in the 

court room but wonder how to address them and where to begin. As defense 

lawyers, we have a commitment to our clients to deliver the best services and 

provide the best solutions within the norms of fair trial. Yet we lack the biggest 

ammunition for this, which is the timely access to the most recent judgments, old 

and new debates within law and legal reform. We wish we had the technical 

expertise on specialised areas of defense such as remand, bail, evidence and cross-

examination, to represent our clients more effectively, but the right mentorship 

is missing. 

 

As advocates, we are different from a range of other professionals. Our task is 

not merely the delivery of a product or just any service, but to deliver relief and 

to provide protection to our clients against all forms of rights violation to serve 

the purposes of justice. But we forget sometimes that as advocates in the legal 

profession, we have a primary duty towards ensuring legal service and legal aid 

to the large number of pre-trial detainees who might suffer longer periods of 

detention than necessary merely because they are poor and cannot afford good 

lawyers or we were late in our interventions.  
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We forget to peer into the jails or make regular visits to see if there is someone 

there who needs our counsel. The high walls of the prison with the outside 

world’s indifference towards inmates makes prison a breeding ground for delays 

and illegalities that even the prison itself would want to be rid of. It is possible 

that someone was unnecessarily remanded to custody or not produced physically 

in court merely because we were not appointed, not present, we did not argue, or 

did not argue well enough.  

 

This course is designed to remind us of the duties that we should feel proud to 

perform as advocates because only we can perform it.  Bringing the legal 

profession closer to jail reform through timely and effective use of remand and 

bail laws and the use of social protection laws for vulnerable prison populations 

will lie at the heart of this course on fair trial. 

 

As officers of the court we are also expected to know and defend the ‘rule of 

law’, both procedurally and substantively. Yet the nature of law seems to escape 

our grasp in the practices that we come upon in the functioning of the criminal 

justice system as a whole. Our idealism, convictions and goodwill are constantly 

tested by the routine of court life, the poverty of debate, competitiveness and a 

mass of illegalities. In the course of being competitive with our peers we forget 

how we can encourage, nurture and be a resource to each other and to the many 

young lawyers who join the courtroom battle every day.  
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To address all this it is indispensable that we have opportunities and learning 

spaces to enrich our minds and be equipped towards the duties we have to 

perform, both individually and collectively. This training programme for legal 

aid lawyers is being initiated in just this spirit. It ensures your interaction with 

some of the best legal minds and criminal justice actors in Rajasthan and the 

country who will update and expand your legal knowledge. You will be guided 

and mentored by some of these inspiring individuals who have great commitment 

to ‘rule of law’ and deep knowledge of the legal strategies needed to protect 

one’s client in the fullest sense.  

 

On the whole, the course will draw attention to the powers and rejuvenated 

spirit that the legal profession, particularly legal aid lawyers, can channelize 

back into the criminal justice system through a revitalized knowledge of the 

law, vulnerabilities and prejudices and role of reasoning and argumentation; 

and improved skills of application of the law and effective representation for 

the indigent. The range of things this course can do, from legal education to 

changing malpractices in pre-trial detention and during trial, will be moulded by 

the energy and enthusiasm, interest and commitment all of you will bring to it.  

 

 

MAJA DARUWALA 
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सीएचआरआई के निदेशक माया दारुवाला का संदेश 

वप्रय अधिवक्तागण,  

लंबी अवधि का यह प्रशिक्षण एक मंच की तरह है- ऐसा मंच िहां आप उन कानूनों 
मुद्दों को सीख-िान सकते हैं जिससे अदालती सुनवाई की ननष्पक्षता सुननजचतत होती है 
और अदालती सुनवाई-पूवस की अनावचयक बंदीकरण की घटनाओं में कमी आती है। एक 
वकील के तौर पर हमें हमेिा ही कानून के अपने ज्ञान और तकस -कौिल को मांिने-
चमकाने की िरुरत होती है लेककन ऐसा कर पाने के अवसर अक्सर उपलब्ि नहीं होते। 
अदालत के िीतर िारी अननयशमतताओं और कदाचार से हम परेिान रहते हैं और 
हतािा-िाव से सोचते हैं कक इन बातों का क्या समािान ननकाला िाय और इसकी 
िुरुआत कहां से की िाय। बचाव-पक्ष के वकील के रुप में हम ननष्पक्ष न्याय के मानकों 
के िीतर रहते हुए अपने मुवक्कील को बेहतरीन सेवा और सवसशे्रष्ठ समािान प्रदान करने 
को प्रनतबद्ि हैं। लेककन ऐसा कर टदखाने के शलए िो सबसे ज्यादा हधथयार िरुरी हैं, 
िैसे- नवीनतम अदालती फैसलों के बारे में सामनयक िानकारी या कफर कानून और 
ववधिक सुिार सबंिी नयी-पुरानी बहस की िानकारी, उनका हमारे पास अिाव होता है। 
हमारी यह िी इच्छा होती है कक ररमांड, बेल, एवीडेंस तथा क्रास-एग्िाशमनेिन सरीखे 
बचाव से िुड े ववशिष्ट पहलुओं पर हमें तकनीकी महारत हाशसल हो ताकक हम अपने 
मुवक्कील की पैरवी ज्यादा कारगर ढंग से कर पायें लेककन ऐसे मामले में हमें सही 
मागसदिसन नहीं शमल पाता। 

बतौर वकील हम अन्य पेिेवर लोगों से तननक हटकर हैं। हमारा काम ककसी वस्तु या 
ककसी  सेवा को प्रदान करना िर नहीं बजल्क हमारा काम अपने मुवक्कील को राहत 
टदलाना और इंसाफ के रास्ते पर चलते हुए अधिकार-उल्लंघन के तमाम रुपों से उसे 
सुरक्षा प्रदान करने का है। लेककन हम किी-किी िूल िाते हैं कक एक अधिवक्ता के तौर 
पर कानून के पेिे में हमारा प्राथशमक कतसव्य ववचारािीन कैटदयों को ववधिक सहायता 
और कानून की सेवा की अदायगी को सुननजचचत करना है क्योंकक इस बात की प्रबल 
आिंका होती है कक गरीबी के कारण ज्यादातर ववचारािीन कैदी अच्छा वकील ना खडा 
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पाने की जस्थनत में िरुरत से ज्यादा समय तक कैद िुगतने को बाध्य हों। बहुिा यह िी 
होता है कक हमीं लोग समय रहते हस्तक्षेप नहीं कर पाते।  
 

हम िेलों के िीतर झांक पाना िूल िाते है। क्या िेल के िीतर ऐसा कोई है जिसे हमारे 
ववधिक परामिस की िरुरत है- यह िानने के शलए िेलों में ननयशमत आवािाही िरुरी है 
लेककन हम ऐसा नहीं कर पाते। िेल की ऊंची दीवारें िेल के िीतर की दनुनया को अपने 
दायरे में समेटकर रखती हैं, बाहर की दनुनया िेल के िीतर की दनुनया से ननरपेक्ष रहती 
है और ऐसे में िेल एक ऐसी उपिाऊ िमीन के रुप में तब्दील हो िाती है, िहां 
अननयशमतताओं और ववलंब की बेल खूब फलती-फूलती है। अननयशमतताओं और ववलंब 
की यह बेल कुछ इस कदर बढ़ती है कक खुद िेल ही इससे छुटकारा पाना चाहता है। इस 
बात की बहुत आिंका रहती है कक ककसी आदमी को गैरिरुरी तौर पर ररमांड के तहत 
टहरासत में ले शलया िाय या कफर उसे सिरीर अदालत में ना पेि ककया िा सके क्योंकक 
हम िैसा कोई वकील उनकी पैरवी के शलए ननयुक्त ना हो, अनुपजस्थत रहे, बहस से चूक 
िाये या कफर बहस करे िी तो तथ्यों को ठीक से पेि ना कर पाये।  

इस पाठ्यक्रम का ननमासण हमें उन दानयत्वों की याद टदलाने के शलए ककया गया है 
जिनका शसफस  हमीं ननवासह कर सकते हैं और एक वकील के रुप में इन दानयत्वों का 
ननवासह करते हुए हमें गवस का बोि होना चाटहए। ननष्पक्ष सुनवाई से िुडा यह पाठ्यक्रम 
ररमांड और बेल से िुड ेकानूनों के कारगर और समयानुकूल इस्तेमाल और िेल के िीतर 
कैदी बनकर रहने वाली ननरीह आबादी के शलए सामाजिक सुरक्षा के कानूनों के उपयोग के 
िररए िेल-सुिार तथा कानून के पेिे को निदीक लाने की िावना से पे्रररत है। 

अदालती अधिकारी के रुप में हमसे अपेक्षा की िाती है कक हम कानून के िासन को 
प्रकक्रया और अंतवसस्तु के िऱातल पर समझेंगे और उसकी रक्षा करेंगे। लेककन, िैसे ही 
हम दंडपरक न्याय-व्यवस्था के कामकािी िरातल पर उतरते हैं, कानून की प्रकृनत पर 
हमारी पकड ढीली िान पडने लगती है। रोिमरास की अदालती प्रकक्रयाओं, बहसों के 
खोखलेपन, प्रनतस्पिास और िारी अननयशमतताओं के बीच हमारे आदिसवाद, प्रनतबद्िता 
और िन-कल्याण की िावना की िैसे परीक्षा होने लगती है। अपने साथी वकीलों के बीच 
होड में बने रहने की कोशििों के बीच यह बात िूल िाती है कक हम एक दसूरे को 



11 

 

बढ़ावा दे सकते हैं, परस्पर पूरक साबबत हो सकते हैं और एक-दसूरे के शलए तथा 
अदालती पररसर में रोिमरास की कानूनी लडाई के शलए दाखखल होने वाले नये वकीलों के 
शलए संसािन साबबत हो सकते हैं।  

इन सारी बातों के समािान के शलए बहुत िरुरी है कक हमें सीखने-िानने का अवसर और 
मंच शमले, िहां हम अपने मन-मजस्तष्क को समदृ्ि बनायें और व्यजक्तगत तथा 
सामूटहक रुप से हमें िो जिम्मेदाररयां ननिानी हैं, उनके शलए अपने को तैयार कर सकें । 
ववधिक सहायता प्रदान करने वाले वकीलों का प्रशिक्षण-कायसक्रम बस इसी िावना से िुरु 
ककया गया है। इस प्रशिक्षण-कायसक्रम में िागीदारी करते हुए आपकी िेंट रािस्थान तथा 
देि के अन्य टहस्सों से आये शे्रष्ठ ववधिवेत्ताओं तथा दंडपरक न्याय-व्यवस्था की अहम 
हजस्तयों से होगी िो कानून के आपके ज्ञान को अद्यतन करते हुए उसका ववस्तार करेंगे। 
‘ववधि के िासन’ के प्रनत अत्यंत ननष्ठावान तथा मुवक्कील के बचाव के शलए िरुरी 
कानूनी नुक्तों के गहरे िानकार ऐसे कुछ पे्ररणास्पद व्यजक्त प्रशिक्षण के दौरान आपका 
मागस-दिसन करेंगे।  
 

साररुप में कहें तो यह पाठ्यक्रम कानून के पेिे, खासकर ववधिक सहायता को ननयुक्त 
वकीलों का ध्यान उस ताकत और नव-ऊिसस्वी कायस-िावना की तरफ खींचने की कोशिि 
है जिसको दंडपरक न्याय-व्यवस्था के िीतर कानून की िीवंत िानकारी, कमिोररयों और 
पूवासग्रहों की पहचान, तकस -कौिल और तकस -क्षमता के इस्तेमाल, कानून के कारगर उपयोग 
की युजक्तयों तथा गरीब-िन की बेहतर नुमाइंदगी के िररए िगाया िा सकता है। यह 
पाठ्यक्रम ववधिक शिक्षा से लेकर सुनवाई-पूवस की निरबंदी तथा सुनवाई के क्रम में होने 
वाले कदाचार को रोकने के मामले में िो कुछ कर पाने में मददगार होगा उस पर आपकी 
उस ऊिास, उत्साह, रुधच और प्रनतबद्िता की छाप होगी जिसके साथ आप इस प्रशिक्षण-
कायसक्रम में शिरकत करेंगे।  
 

 

 

माया दारुवाला 
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Introducing the Refresher Course on Pre-trial Justice  
for Legal Aid Lawyers in Rajasthan 

- Jaishree Suryanarayanan 
 

I. Introduction to Pre-trial Justice: The Context 
 
Raju, a minor is engaged by a trader to unload stolen iron rods. He is arrested by the 
police even though he was unaware that he was unloading stolen property. 

Bela has been forced into prostitution and is arrested during a raid. 

Meena, a widow who lives on the pavement and survives by begging at the Hanuman 
temple, Connaught Place, Delhi is arrested by the police and taken to the beggar’s 
court. 

Salim, a college student and a member of an Islamic organisation is arrested by the 
police on charges of terrorism. 

Hari, a migrant labourer is arrested by the police on charges of theft. 

In all the above instances, the accused would in all probability undergo 
prolonged pre-trial detention.  

In the enforcement of criminal law, the might of the state is pitted against the 
individual accused. Illiteracy, social status, impoverishment, complex legal 
procedures, high cost of engaging a lawyer and corruption converge to make 
it very difficult for a person who is arrested and his/her family to assert the 
right to liberty, and to avoid detention at the pre-trial stage and during 
pendency of the trial.  

The prevailing inequalities make passage through the criminal justice system 
an extremely unequal experience as a person with the necessary financial 
resources can, through effective legal representation, avoid pre-trial detention.  

Despite all the restraints placed on the police, the power of arrest is often 
abused and is a big source of corruption. False implications and wrongful 
arrests are very common resulting in unnecessary pre-trial detention. The 
National Police Commission has said that nearly 60% of arrests are either 
unnecessary or unjustified.  
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A majority of arrests are connected with very minor prosecution and cannot 
therefore be regarded as necessary for crime prevention. This has disastrous 
ramifications for the human rights of persons, especially the poor, accused of 
petty offences or falsely implicated on unfounded charges. They have to 
undergo prolonged pre-trial detention, especially when they are unable to 
furnish bail. 
 

(i) Inadequate use of safeguards for preventing unnecessary pre-trial 
detention  
 

An arrested person has certain fundamental rights under our Constitution, 
which are also statutorily recognized under the Code. The power to arrest is 
subject to the constitutional mandate of personal liberty being paramount 
which cannot be taken away except in accordance with procedure established 
by law1 and prescriptions in the Code.2  

The right to be informed of the grounds of arrest,3 the right to consult a legal 
practitioner of her/his choice4 and the right to legal aid at all stages provide 
safeguards that are essential to enable an arrested person to clear 
misconceptions if any and to defend herself/himself.  
 
Further, pronouncements by the higher judiciary has contributed immensely 
to reduce the rigors of the power to arrest of the police by prescribing 
standards and procedures and by evolving limitations on this exercise of this 
power by the police in an attempt to balance the individual’s interest vis-à-vis 
the societal interest of crime prevention. 5 
 
When any investigation cannot be completed in 24 hours and the accusation is 
well-founded, the police officer is required to send a copy of the entries in the 
diary relating to the case along with the accused to the nearest magistrate. 
This has been provided because arrest by police without application of 
judicial mind by a magistrate is undesirable.  
 
 
 

                                                           
1 Article 21, Constitution of India 
2 Chapter V of the Code, specifically, Sections 41, 41A, 41B, 41C, 41D, 42, 43, 44, 46, 49, 50A, 54, 55A, 
56, 57, 58, 60A  
3 ibid 
4 ibid 
5 See for limitations on arresting powers - Joginder Kumar v State of UP, AIR 1984 SC 1349; DK Basu v 

State of West Bengal, AIR 1997 SC 610; Nilabati Behera v State of Orissa, (1993) 2SCC 746; See for duty 

of  police to intimate legal aid committee - Sheela Barse v State of Maharashtra, AIR 1983 SC 378 
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Our constitution makers were anxious to make this safeguard an integral part 
of fundamental rights. The right to be produced before the nearest magistrate 
within 24 hours from the time of arrest, excluding the time taken to travel to 
the nearest magistrate, is a fundamental right of an accused under Article 22.  
 
Dr. B.R. Ambedkar’s statement on the insertion of Article 15A (which 
corresponds to Article 22) during the Constituent Assembly Debates is 
relevant–  
 
“Article 15A merely lifts from the provisions of the CrPC two of the most 
fundamental principles which every civilized country follows as principles of 
international justice…. Making a fundamental change because what we are doing by 
the introduction of A 15 A is to put a limitation upon the authority both of 
Parliament as well as of the Provincial legislatures not to abrogate the two provisions 
because they are now introduced in our Constitution itself.”6 
 
Production within 24 hours ensures the immediate application of a judicial 
mind to the legal authority of the person making the arrest and the regularity 
of the procedure adopted.7 The importance of remand proceedings under 
Section 167 when the accused person is produced for the first time before the 
magistrate lies in the fact that this is the earliest stage after an accused person 
is taken in to police custody that allows for judicial scrutiny of the arrest.  
 
Continued detention without the accused being remanded by a magistrate 
after application of judicial mind is illegal. Emphasizing the importance of 
remand proceedings, P.N. Bhagawati, J in the Bhagalpur blinding case,8 held 
that,  
 
“Provision inhibiting detention without remand is a very healthy provision. It enables 
magistrates to keep a check over the police investigation and it is necessary that the 
magistrate should try to enforce this requirement and where it is found to be 
disobeyed, come down heavily upon the police.” 
 
The ‘remand and bail’ provisions in the Code are meant to minimize pre-trial 
detention, thereby ensuring pre-trial justice.  
 
 
 
 

                                                           
6 parliamentofindia.nic.in 
7 State of Punjab v Ajaib Singh, 1953 CrLJ 180;    
8 Khatri (II) v State of Bihar, 1981 CriLJ 470: (1981) 1 SCC 627 
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(i) Reality picture 

In reality, prolonged pre-trial detention has become the norm, with the 
accused not even being produced at the end of the maximum statutory period 
during which remand is permissible due to lack of police escort! The current 
practice wherein the magistrate does not ask any questions during the first 
appearance of the accused and grants remand to either custody without a 
proper perusal of the documents before him/her and without effective legal 
representation of the accused destroys the pillars of fair trial.  

The term ‘judicial custody’ implies that the magistrate is the custodian of the 
accused who is sent to prison, and therefore, the onus is on the magistrate to 
ensure that the accused is produced before the court with minimum delay and 
that pre-trial detention is minimized so that individual liberty is not 
jeopardised. The magistrate also has to ensure the right to fair and speedy trial 
and should question agencies responsible for obstructing the same. 

Mechanical remand during first production and subsequent production 
results in unnecessary pre-trial detention, which, not only negates a fair trial, 
but also has attendant administrative consequences, such as over-crowding in 
prisons. This malpractice is so routine that it is not considered a malpractice 
any more. The disuse of remand provisions as they are intended to be used 
have led to unnecessary pre-trial detention of accused persons.  

Further, arrests which are on unfounded grounds will result in ineffective and 
improper investigation. This will enable the real offender to go unpunished, 
thereby denying justice to the victim. Erosion in the credibility of the criminal 
justice system can be a dangerous fallout of this denial of justice. Any legal 
system needs to be responsive to the prevailing social and economic context in 
order to earn credibility, legitimacy and the respect of its people.  

Assisting towards this, the Refresher Course on Pre-trial Justice will dwell on 
all the safeguards in the Code that will equip a lawyer to resist unnecessary 
remand to either custody and to argue for application of liberal bail and bond 
practices, thereby contributing to pre-trial justice. 
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II. Significance of Legal Aid Safeguard in Pre-trial Justice 

 

(i) Legal Aid as a mechanism for equal access to justice 

The importance of early access to a lawyer to ensure that the rights of an 
accused are not compromised cannot be emphasised enough. Every accused 
has the right to be represented by a lawyer of his/her choice under Article 22 
(1) of our Constitution.  

In our socio-economic context, effective and quality legal aid and services is a 
necessity for ensuring a more holistic ideal of access to justice. Various expert 
committees appointed by the central and state governments have deliberated 
upon the scope of the right to legal aid and its implementation and delivery 
mechanisms.  

These Expert Committees include: 

 the committee appointed by the Government of Gujarat in 1971 under 
the chairmanship of Justice P.N. Bhagwati  

 the Expert Committee on Legal Aid appointed in 19739 and 

 the Juridicare Committee appointed in 197710 

 

The 1977 Juridicare Committee was appointed with a view for establishing an 
adequate legal service programme in all the states on a uniform basis. This 
culminated in the appointment of the Committee for Implementing Legal Aid 
Schemes (CILAS), again by the government of India in 1980.  

All these committees recognised the right to legal aid as a fundamental right 
which has to be guaranteed by the State to ensure equal access to justice.  

Provision of legal aid was conceptualised as a mechanism to reduce the rigors 
of the criminal justice system and to ensure that all have equal access to justice 
through early and effective legal representation.   

                                                           
9 This committee was appointed by the Ministry of Law and Justice, Government of India under the 
chairmanship of Justice V.R. Krishna Iyer and submitted the report, Processual Justice to the People.  
10 This committee was appointed by the Government of India and consisted of Justices P.N.Bhagwati 
and V.R.Krishna Iyer and submitted the Report on National Juridicare: Equal Justice – Social Justice.    
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Bringing out the linkages between legal aid and problems of poverty in our 
socio-economic context, the committees said that:  

 preventive and strategic legal aid is necessary to ensure social justice 

 legal aid should also include law and institutional reform 

 issues of law and poverty need to be addressed 

It was recognised by these committees that: 

 legal aid should be made available at all stages in the criminal justice 
system as required by the fair trial standard – on arrest, during 
investigation, at trial and post trial 

  Regular arrangement should be made for legal aid and advice to 
inmates of prisons and other custodial institutions. 

 

 

(ii) Need to institutionalize early access to legal aid 
 
The right to legal aid at the State’s expense was introduced as a directive 
principle of state policy by a constitutional amendment in 1976. Article 39A 
makes it obligatory for the State to secure equal justice to all and provide free 
legal aid by appropriate laws or schemes.    

Though the right to legal aid is an unenforceable directive principle, our 
judiciary has responded to the needs of the poor through creative 
interpretation of the right to equality and the right to life (Articles 14 and 21) 
and have made the right to legal aid a fundamental right by reading it into the 
right to life.11  

The Supreme Court has held that: 
 

 the right to legal aid is available not only during trial but also at the 
stage of remand during first production and 

 

 

                                                           
11 M.H. Hoskot v State of Maharashtra, AIR 1978 SC 1548 
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 it is the duty of the magistrate to inform the accused person of this right 
and provide the accused with a legal aid lawyer.12  

 
Laying down a mechanism to ensure early legal representation at the state’s 
expense, the Supreme Court has imposed a duty on the police to intimate the 
concerned legal aid committee.13  
 
Institutionalizing this mechanism will ensure that lawyers appointed by the 
concerned Legal Services Authority have access to an indigent accused at the 
police station itself. Thus a legal aid lawyer can represent an accused at the 
time of first production and argue against unnecessary remand to either 
custody.  
 

The Legal Services Authority Act 

The Legal Services Authority Act (LSAA) was enacted in 1987, but was 
enforced only from 1996. The Act was enacted to constitute legal services 
authorities to provide: 

 free legal services to the weaker sections and 

  to organise lok adalats.  

 

The Act prescribes: 

 income criteria 

 list of persons entitled to legal aid 

 a hierarchical structure for the delivery of legal services 

                                                           
12 Khatri (II) v State of Bihar, 1981 CriLJ 470: (1981) 1 SCC 627  
13 Sheela Barse v State of Maharashtra, AIR 1983 SC 378 
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Legal services authorities at national, state, district and taluk levels have been 
constituted under the Act. The Supreme Court and High Courts have their 
own legal aid committees.  

While the National Legal Services Authority (NLSA) can formulate legal aid 
schemes for the entire country, the State Legal Services Authorities (SLSA) 
also frame model schemes for their respective state. The SLSA and the District 
Legal Services Authorities also conduct legal aid clinics in prisons.  
 

The state of Rajasthan has initiated a Model Legal Aid Scheme for Remand 
and Bail wherein lawyers are appointed by the District Legal Services 
Authority to provide legal aid in matters of ‘Remand and Bail’. Referred to as 
‘Remand and Bail’ lawyers, they are appointed for a period of 6 months, at the 
end of which period, fresh appointments are made. Apart from this, lawyers 
are appointed to a panel as retainers under a NLSA scheme for providing 
legal aid during the trial of criminal cases. 

Beneficiaries under the Act 

The Act lists out categories of persons who are entitled to legal services, 

irrespective of their income, namely:  

 a member of a Scheduled Caste or Scheduled Tribe; 

 a victim of trafficking in human beings or  a beggar;  

 a woman or a child; 

 a person with disability  

 a person under circumstances of undeserved want such as being a victim 
of a mass disaster, ethnic violence, caste atrocity, flood, drought, 
earthquake or industrial dispute; or 

 an industrial workman; or 

 a person in custody, including custody in a protective home, or in a 
juvenile home, or in a psychiatric hospital or psychiatric nursing home; 
or 

 

Apart from the above categories, any person who satisfies the prescribed 

income criteria will also be entitled to legal services under the Act.  

 



25 

 

 
 
 

III. Organic Link between Effective Legal Representation and Role 
of Magistrate under Section 167   

 
(i) Arrest, Remand & First Production:  

 
Effective legal representation coupled with an alert magistracy will pave the 
way for in equal access to pre-trial justice to all accused persons, especially 
those who are extremely vulnerable to prolonged detention owing to their 
impoverishment, gender, religion, caste, age and disability. 
 
During a workshop on remand conducted by CHRI for remand and bail 
lawyers in Jodhpur,14 the common experience amongst the lawyers present 
was that they do not have access to any documents at the stage of first 
production nor do they have any role at that stage. Remand to either police 
custody or judicial custody without any intervention by the defense lawyer 
was considered to be ‘normal’.  
 
Invariably the impoverished accused, who is provided a legal aid lawyer, will 
either not be represented at the stage of first production, or, if represented, the 
defense lawyer will not be in a position to oppose the remand effectively in 
the absence of any documents or consultation with the accused or his/her 
family. An arrested person can be detained in police custody up to 24 hours, 
during which period the police has to investigate in to the alleged offence.  
 
Section 167 of the Code empowers a magistrate to pass an order of remand 
detaining the accused to either police or judicial custody. This is meant to act 
as a check on unjustified and illegal arrest, thereby preventing unnecessary 
pre-trial detention.  
 

At the time of first production of the accused, the effective representation of 

the indigent accused by a legal aid lawyer will ensure that constitutional and 

statutory safeguards pertaining to the rights of an accused are complied with.  

 
 
 

                                                           
14 The workshop was held on 31 January, 2013 and was part of a series of workshops conducted by 
CHRI in Jodhpur for legal aid and private lawyers.   
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When an accused is first produced before the magistrate, while there is a 
positive obligation placed on the magistrate to ensure compliance of all 
safeguards,  a defense lawyer too has the duty towards his/her client to 
ensure that the client’s rights are protected.   
 
A defense lawyer who has had the opportunity to meet and interview his/her 
client and family members soon after arrest in the police station can prepare 
well, and through effective argumentation, oppose unnecessary remand 
during first production itself, instead of waiting till the chargesheet is filed!  
 
On first production, if the magistrate is satisfied that the grounds of arrest are 
unfounded and without any basis, he has the power to discharge the accused. 
Section 59 of the Code provides that once the accused is arrested by the police 
officer, he shall not be discharged except on his own bond, or on bail, or under 
a special order. If the arrest and detention of the accused cannot be said to be 
illegal, he can be discharged either on his own bond, or on bail. However, if 
the arrest is found to be illegal, there would arise no question of releasing the 
accused on his own bond or on bail and the only proper order would be an 
order of discharge, i.e. the order of his release by passing of the special order, 
as contemplated in the latter part of Section 59.15 
 
There are enough jurisprudential bases to suggest that the power of a 
magistrate to remand an accused person under Section 167 is to be exercised 
after application of the judicial mind. This requires that remand to either 
custody on first production and to judicial custody subsequently can be given 
only when the magistrate concludes that such remand is necessary after 
perusing the entries in the case diary and other material before him.  

 

(i) Recent Legislative Amendments to the Provisions Relating to Arrest  
 
The Course will approach the recent legislative amendments to the Cr.P.C. 
and their import and implications for interventions in the area of early and 
effective access to counsel to prevent unnecessary arrest and detention. 

                                                           
15 Assistant Collector of Customs v Shankar Govardhan Mohite 1987 (3) BomCR 708: 1988 (15) ECC 
141 
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Significant amendments were made to the 1973 Code in 2008. The changes to 
the Code are based on jurisprudence evolved by the higher judiciary on pre-
arrest and post-arrest safeguards. Now, in bailable cases, a notice of 
appearance has to be first issued to the accused and the police have to give 
reasons for an arrest (Section 41 A). 
 
Discussing the import of the amended provisions, a DB of the Allahabad High 
Court16 said that normally where an accused has been named in the FIR, and 
the offence is punishable with up to 7 years imprisonment, the arrest of the 
accused may not be necessary at the initial stage and her/his attendance may 
be secured by issuing a notice to her/him to appear before the police officer 
under Section 41 A of the Code.  
 
In such cases it would be advisable to arrest the accused only after sufficient 
evidence of her/his involvement in the crime has been collected and the 
charge sheet needs to be submitted.  
 
The police officer has to record reasons for arresting the accused in a 
particular case punishable with imprisonment with up to 7 years in a bona 
fide and honest manner. The Court added, 
 
“The police officer should not mechanically and routinely write down in the case diary 
that there is likelihood of the accused running away, or presume that the accused 
would not respond to the notice to appear under Section 41 A, or that s/he would 
tamper with the evidence, unless there are strong reasons with concrete material for 
taking such a view, and this satisfaction along with the concrete reasons for taking the 
view need to be spelt out clearly in the case diary before the accused is arrested.”  
 
 

(i) Need for Applying Liberal Bail and Bond Practices 
 
In Hussainara Khatoon v State of Bihar,17 the Supreme Court found that 
thousands of undertrial prisoners charged of bailable offences were in prison 
because they were not aware of their right to be released on bail, and because 
of poverty could not engage a lawyer.  

Justice Bhagwati observed that bail provision as provided in our criminal 
justice administration is anti-poor and denies justice to the poor by keeping 
them in pre-trial detention for many years and therefore away from their 
homes.  

                                                           
16 Shaukin v State 2012(134)FLR436 
17 (1980) 1 SCC 98. 



28 

 

A legal aid lawyer will also need to use legal provisions and case law to get 

the accused released on personal bond to overcome the unequal operation of 

the law in respect of bail. As the Supreme Court held in Moti Ram v State of 

Uttar Pradesh,18 the pre-requisite of the surety amounted to a denial of the 

right of the accused to be released on bail and bail covers release on one’s own 

bond without surety as well. But in practice insistence on local sureties 

determine whether the indigent accused gets ‘bail or jail’. 

 
 
The time limit of 60/90 days when the accused can be remanded was fixed to 
put pressure on the police to complete the investigation at the earliest. The 
failure of the police to do so and file the charge sheet within the prescribed 
time of 60/90 days will entitle the accused to ‘compulsory bail’. An alert 
lawyer can avail of this provision for ‘default bail’ and ensure that the accused 
is not subjected to prolonged pre-trial detention. 
 
 
 

 

What can a defense lawyer do towards getting pre-trial justice for the 
indigent client? 

 
 If Section 41 A is applicable, then oppose the arrest and insist on the right of your 

client to be issued a notice of appearance instead of being arrested (Section 41A) 
 Ascertain from the accused person whether s/he has been informed about the 

grounds of arrest 
 Ask for a copy of the FIR 
 Ascertain whether arrest memo has been scrutinized by the magistrate (Section 

41 B) 
 Apply for bail where possible; ask for release of your client on personal bond 

with or without surety if s/he is granted bail but is unable to furnish the same 
 Insist on being present during interrogation (Section 41 D) 

 

 

                                                           
18 AIR 1978 SC 1594. 
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 Ensure that the police inform any friend, relative or any other person nominated by 

your client about the arrest and the place of detention (Section 50 A) 

 Ensure that your client is medically examined  by a medical officer/registered 
medical practitioner soon after arrest (female medical practitioner in the case 
of a female accused) ( Section 54)  

 Insist on a medical examination in case your client has any complaint of 
torture or maltreatment in police custody  

 Ensure that your client is produced before a competent magistrate within 24 
hours (excluding the time taken in the journey to the magistrate) (Section 56 
read with Section 57) 

  During first production, use Section 59 to argue for discharge of your client in 
case the grounds of arrest are clearly unfounded 

 Ask for a copy of the remand application filed by the police and argue 
effectively during first production opposing remand to either custody and 
ensure that no remand order is passed without the magistrate scrutinizing the 
case diary and applying his judicial mind to it 

 Be alert and use the provisions for ‘default bail’ if the chargesheet is not filed 
within the prescribed period of 60/90 days 

 
 

About the Refresher Course  

 
The Continuing Legal Education Programme On Pre-trial Justice for Legal 
Aid Lawyers in Rajasthan will emphasize the role of Remand and Bail 
Lawyers and Panel Lawyers appointed by the District Legal Services 
Authority, Jodhpur, in formulating legal and other strategic solutions against 
unnecessary detention at every critical juncture of the pre-trial stage, from 
detention and arrest to chargesheet, and subsequently, trial. 
 
The course is designed to help the participating lawyers to identify illegalities 
in the system that are borne out of systemic malpractices at the levels of the 
police station, court room and prison, methodologies of court craft and other 
socio legal practices.  
 
The overarching aim of this course is to develop an understanding of the 
significance of rule of law, locate the maladies of the system institutionally 
and emphasize the need for reforms of the criminal justice system. It will aim 
at a better understanding of the organic link between police reform, jail 
reform, legal aid reform and judicial reforms for meeting the norms of rule of 
law.  
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Effective use of remand and bail laws to minimize pre-trial detention, 
especially for vulnerable populations, will be the thrust of this course. The 
accused will be studied within a dual framework of vulnerability and rights, 
with equal emphasis on the inhuman conditions of detention and their socio-
economic impacts as well as the rights to be protected while in detention.  
 
Reiterating the core principles of legal aid, ethics of the advocate’s profession 
and lawyer-client relationship, the course attempts to refine courtroom 
practices towards reaching the high goal of rule of law.  
 
The expected outcomes of this course are: 
 

 Ensuring early access to counsel: preventing  illegal police/judicial 
custody; No suspect/accused to go undefended in Jodhpur 

 Ensuring effective representation: strategizing effective opposition to 
remand and the best use of release provisions on bail and bond in 
Jodhpur 

 Strengthening public defense in the field of pre-trial detention in 
Jodhpur. 

 Building sensitization towards the impacts of illegal detention and 
sharpening skills and methods of intervention to change 
malpractices.  

 

How the course will be conducted 

 
The course will be conducted through a series of workshops and exposures to 
places of custody - police station and prisons, record room and vulnerable 
communities. Each workshop will address one or more aspects of the criminal 
justice system that impacts on fair trial and the rights of the accused will be 
seen in the context of vulnerabilities and prevailing prejudices. Each 
workshop will focus on enhancing legal and jurisprudential knowledge, legal 
skills for strategizing and argumentation, improving lawyer –client 
relationship and defense preparedness.  
 
The broad areas that will be covered in the course are: 
 

 Refresher Workshop on Cr.P.C 

 Case Analysis 

 Legal Strategies, Legal Aid & Pro-Bono Lawyering 

 New Developments in Evidence 
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 Law, Justice & Everything in Between 

 Rule of Law and Reform of the Criminal Justice System 
 
Readers on each of the above themes comprising select articles, statutory 
provisions, case laws, extracts of important reports of the Law Commission 
and other Commissions will be given to the participating lawyers. This is to 
enable them to refamiliarise themselves with the legal knowledge required for 
developing skills of opposing unnecessary custody, argumentation, cross-
examination and evidence-building.  
 
Introducing Workshop No. 1 
 
The first workshop in this series will provide an overview of criminal 
procedure with focus on elements of fair trial and provisions intended at 
minimizing pre-trial detention specifically. It is designed as a refresher 
module on the provisions of the Code pertaining specifically to arrest, 
remand, bail and chargesheet. The thrust will be on knowledge and skills 
required for providing effective representation at the pre-trial stage, both in 
the thana and court, thereby minimizing unnecessary detention.  

  

This workshop aims to achieve the following objectives: 
 

 Better knowledge and internalization of the present day needs and 
values required to understand and uphold the rule of law principle, 
constitutional values, legislative intent and the elements of fair trial in 
order to prevent unnecessary detention 

 Better assessment of the illegalities in pre-trial and trial practices 

 Better appreciation of individual liberty and effective application of 
remand and bail procedures 

 Understanding the arrangement of powers and duties of various 
stakeholders of the CJS and how the Code sought to address the 
possible misuse of powers 

 Better understanding of the discretionary powers of the actors of the 
CJS, their records and reports and interpretation of the same 

 
The workshop will also explore the gap between legislative intent and local 
practices and will facilitate the listing of specific illegalities, particularly at the 
pre-trial level, that the lawyers will be able to change through systematic and 
consistent application of procedural and jurisprudential knowledge during 
and after the course.  
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ACCESS TO JUSTICE: LEGAL EMPOWERMENT 

(An inmate perspective) 

MR. R.K. SAXENA 
 

Rationale 
The plight of vulnerable groups in incarceration 
 
The strongest claim to an effective access to justice emanates from those who 
have lost their right to free movement and are incarcerated through judicial 
due process, which, from the point of view of social justice often becomes an 
‘undue process’ for the poor, the illiterate and the unconnected rural lot. 
Those who have the ‘ability’ to obtain and afford a bail through any of the 
several legal or illegal door-ways opening in our present criminal justice 
system, do retain their freedom even while defending themselves against 
criminal charges in law courts.  
 
Approximately 2.5 lac people awaiting trial from within prison walls form a 
special disadvantaged group because of their lack of free access to institutions 
and instruments of justice. Of the total number of 358.37 thousand inmates 
(both convicts and Undertrials) lodged in prisons of the country at the end of 
the year 2005, 77% were either illiterate or semiliterate. As many as 14 
thousand women were confined in prisons which formed 4% of the total 
prison population. There is no statistics to testify to the economic status of 
those who fail to procure their liberty through courts of law either during trial 
or during pendency of appeals, but an actual survey will show that almost 
95% of these inmates belong to poor classes or to lower middle income 
groups. 
 
Increasing number of Undertrial prisoners in jails of India is a serious problem 
that needs immediate attention. The eighth decade (71-80) of the past century 
witnessed a sudden spurt in the admission of Undertrial prisoners in the 
country. It rose from about 6 lacs in 1970 to more than 10 lacs in 1980 
registering an increase of 62%. The daily average population of Undertrial 
prisoners also rose substantially from 42.5 thousand to 77.5 thousand. Part of 
it could be attributed to the rise in crime, but slow investigation by 
prosecution agencies, conservative approach on the grant of bail and delayed 
disposal of cases by the judiciary were other important factors contributing to 
this situation.  
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Ever since, the ratio of convicts to Undertrial prisoners in the country has 
stayed at 1::2 and in some states prisoners facing enquiry, investigation or trial 
outnumber convicts by three (UP : 13284-43078), four (WB : 3848-14017) or 
even seven times (Bihar : 5609-40019).19  
 
The problem of swelling Undertrial population and the resultant human 
suffering needs to be addressed with a multi-pronged strategy : 
 

 Faster investigations by prosecution machinery;  

 An alert prison administration, 

 Availability of free legal aid and legal counseling,  

 Judicious use of the law relating to bail, bond and probation, and 

 Stringent application of the apex court rulings in respect of Undertrial 

and appellant prisoners. 

 
Although the judiciary is the custodian of justice, there are doubtless other 
agencies and players whose roles are not merely supplementary but key in the 
administration of justice. They include the Police, Prisons, Prosecution, the 
Bar, the State Legal Services Authority, the offender or the suspect, 
complainants and also the public. Some of them are constitutional or statutory 
while other are individual or private entities coming merely when the process 
of justice is in place. But the important thing is that their collective role makes 
up what is known as the criminal justice system. None of them can alone, 
effectively administer criminal justice, without the support, coordination and 
cooperation from the others. 
 
Let us, therefore, briefly discuss the role that some of these agencies can play 
in mitigating the problem of pre-trial detention. 
 

 

 

                                                           
19 Prison Statistics India – 2005, National Crime Records Bureau, Ministry of Home Affairs, Government of India 
– pp 35-36. 
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The Police and the Prosecution 
 
Police, by law, do not have punitive powers over suspects. As a conduit in the 
process of the administration of justice, the police are required to produce the 
suspect before a court of law as soon as possible. When presenting the suspect 
before a Magistrate the police are expected to have put together all evidence 
relevant to the case. The manner in which a suspect is handled by the police 
during these first stages of the criminal justice process is crucial as it tells the 
suspect what kind of justice to expect. But the treatment meted out to the 
poor, the illiterate and to women at the hands of police and prosecution 
during investigation and enquiry, is by and large so unworthy of human 
dignity that it tends to become a punishment without trial. 
 
The police and prosecution will have to bring about an attitudinal change in 
favour of faster investigation.  These departments should augment their 
resources both financial and human to cope with the rise in crime. In third 
Hussainara Khatoon case (1980) 1 SCC 98 Justice Bhagawati observed: 
 

The state cannot avoid its constitutional obligation to provide speedy trial to 
the accused by pleading financial or administrative inability. The state is under 
a constitutional mandate to ensure speedy trial and whatever is necessary for 
this purpose has to be done by the state. It is also the constitutional obligation 
of this Court, as the guardian of the fundamental rights of the people, as a 
sentinel on the qui vive, to enforce the fundamental right of the accused to 
speedy trial by issuing necessary directions to the State which may include 
taking of positive action, such as augmenting and strengthening the 
investigative machinery, setting up new courts, building new court houses, ….  

 
In our courts all over the country today, blame is placed on judicial officers for 

backlog of and pending criminal cases. These cases are pending, not for 

reasons attributable to the courts alone, but largely for reasons attributable to 

investigators, prosecutors and lawyers in defended cases. There are many 

murder cases, for example, pending in the subordinate courts awaiting 

committal to senior courts because committal records are not ready.  
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The truth of the matter is that there are instances where such cases have been 
pending on such excuses for periods even as long as one year. There are, 
equally, many cases in the subordinate courts which cannot proceed to full 
trial because the prosecution is not ready for lack of witness, police files, 
exhibits, or even for lack of sufficient number of state prosecutors. 
 
This allusion to shortcomings is not an attempt at criticism but to identify 
areas of weakness in criminal justice administration system so that remedial 
measures can be taken to deal with the problem of rising undertrial 
population in prisons. 
 
Police need to understand that all its efforts of investigation are futile if it does 
not enjoy cooperation and coordination with the prosecution, and equally 
well, the vice versa. Both need to work in close association with each other. It 
is also necessary to take strict action against persons connected with the 
system for their failure to perform their prescribed role according to the 
requirements of law. It must be ensured that derailment or delay in 
proceedings resulting from mala fide intention, negligence or ignorance must 
be duly and promptly punished. The departments must evolve mechanisms of 
control and monitoring to ensure responsibility for lapses in performance of 
the role not only by government functionaries but also others such as 
witnesses and advocates vitiating the process of justice. 
 
All those associated with the CJS need to bring a change in the paradigm and 
the way of thinking; they are all working for the same goal – vindication of 
law, punishment of law-breakers, reformation of the offender and the ultimate 
safety of the society. 
 
The Prisons 
 
Most Undertrial prisoners are poor, illiterate, and from rural background 
 
Prisons are the custodians of judiciary. Not only do they keep persons 

convicted of offences for executing the sentence awarded to them, but they 

also house a large number of those who have been remanded to judicial 

custody pending enquiry, investigation and trial. Prison functionaries are 

bound by judicial orders to keep them safe and to produce them before the 

court as when required.  
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It is a duty incumbent upon them to ensure that no remand prisoner is 
illegally or unnecessarily held in prison, and if there is any such instance, it is 
immediately brought to the notice of concerned court or Magistrate. It is also 
expected of prison functionaries that they safeguard the legal rights of remand 
prisoners and assist in decongesting prisons by facilitating legal non-custodial 
treatment to them wherever possible.  
 
Prisons are typically the end product of the process of administration of 
criminal justice in any country (except for offenders placed on community 
based programs). The operation of these institutions thus has a great impact 
on the experience and meaning of rights and justice in that country. They also 
provide an important ground for study and research on the entire structure 
and process of administration of justice. 
 
In India, gaining access to a prison is a formidable task. Under the garb of 
‘security’ these institutions have for ages been successful in conserving their 
obscurity. The opaque and impregnable walls of prisons and the concealed 
method of functioning of prison personnel, combined with the indifference of 
the community outside towards inmates, make prisons a fertile breeding 
ground for human rights abuses. Prisons are managed through archaic laws 
and rules, the observance or violation of which is generally out of reach of 
public scrutiny. An appreciation of the actual conditions of detention is 
blocked by the presence of several layers of security procedures which hide 
facts, or make them remote and out of date by the time they are discerned. 
 
Without going into detail of the deficiencies that these custodial institutions 
suffer with regard to living and health conditions, it would suffice from our 
point of view to refer to the level of the protection of residuary rights of 
incarcerated inmates. There are certain aspects that deserve immediate 
attention and require legal empowerment of both prisoners and prison 
functionaries for the improvement of existing situation. 
 
Non-production of Undertrial Prisoners before Courts 
Video linkage facility in prisons needs critical review 
 
An effective response to crime requires a judicial structure which limits the 
use of incarceration to serious cases and gives prisons the opportunity to 
provide positive regimes which can help prevent re-offending. While custody 
is necessary to protect the public from serious offenders, using it for those for 
whom community treatment would be more appropriate does not help to 
reduce the level of crime. Much greater use should be made of those 
community based measures (bail, probation, bond and personal recognizance) 
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both for adults and young offenders, which are successful in preventing re-
offending.  
 
The use of pre-trial imprisonment should be avoided where possible: A large 
number of remand prisoners are later acquitted or given non-custodial 
sentences. After the introduction of section 428 in the CrPC the refusal of bail 
to such remand prisoners tantamount to sentence of imprisonment without 
offence. Moreover, the unacceptable conditions in which many remand 
prisoners are detained are a denial of the presumption of innocence.  
 
Keeping people in custody is indeed expensive20 - it is several times more 
costly than supervising them on probation or community service. It goes 
without saying that overcrowded prisons are inhumane : in several states 
thousands of prisoners, including many who are not convicted, are held in 
barracks two to three times more in number than their actual capacity, at any 
one time.21 
 
Excessive numbers prevent the Prison Service from providing full and 
positive regimes for all prisoners which can equip them to lead law-abiding 
lives on release. The entire time of prison personnel is spent on counting 
heads, securing them against escape and feeding them twice a day. Moreover, 
in an overstretched system many prisoners are transferred far from their 
home areas, reducing contact with families and increasing dissatisfaction and 
tension in prisons. The pressure of numbers also increases the likelihood of 
disturbances in penal establishments.  
  
There must be a concerted effort to reduce the number of both convicted and 
un-convicted prisoners by an increased use of constructive community 
sentences and of bail in appropriate cases. Such a reduction in the use of 
custody would enable the Prison Service to cater more constructively for a 
more manageable number of prisoners, particularly those that fall under the 
category of insurgents, terrorists, hardened criminals and recedivists. It could 
then provide greater opportunities for work, training and education, effective 
programmes to combat offending behaviour, improved physical conditions, 
more adequate preparation for release, and increased opportunities for 
contact with the outside world.  
 

                                                           
20 All India average of expenditure per inmate was Rs.10,474 during the year 2005-6. (Prison Statistics India – 
2005 – NCRB, Snapshota) 
21 At the close of the year 2005, there were more than 358 thousand inmates in the prisons of India as against the 
declared capacity of about 246 thousand. 
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“Prison reforms and modernisation” cannot be treated as synonymous with 
“creating more space for incarceration”. More prisons and more barracks are 
necessary but that is not the end of the process of reforms and modernization. 
Increased accommodation in prisons requires an equivalent increase in 
manpower to secure it for custodial purposes. It is time ripe for the MHA to 
monitor how much of the increased space under the centrally sponsored 
schemes (CSS) has been commissioned and put to use by various states. State 
governments are not willing to spend any money on prisons. The situation of 
vacancies in security staff (even for the existing jails) is alarming. In several 
states (including MP, Rajasthan, Karnataka, Andhra Pradesh, CG) more than 
25% posts of security guards and supervisory staff are lying vacant. In several 
states newly constructed prisons and barracks have not been put to use for 
want of staff. Therefore the situation of overcrowding continues unabated.  
 
Not only this, the lack of sufficient staff leads to dependency on inmates for 
maintaining some kind of order in the prison, and that in turn is the beginning 
of all kinds of corruption and malpractices. We cannot think of reformation in 
that situation. It is therefore necessary to convince state governments: 
 

 To review and reorganize prison cadres in the perspective of present 
security needs and the situation of added space in prisons; 

 

To reorganize training and refresher courses both for freshers and for the 

existing staff in the perspective of new trends in crime and corrections; and  

 To provide for leave-reserve and training-reserve staff so as to cater for 
better trained and more alert security personnel.  

 
An alert prison administration can contribute to the solution of problem of 
accumulation of remand prisoners by – 
 

 Keeping liaison with district legal service authority for free legal 
support to Undertrial prisoners, 

 Regularly producing such prisoners physically before courts or through 
video-conferencing, 

 Discouraging willful and pretentious absence of accused on the date of 
hearing, 

 Ensuring requisition of escorting police guards in time, 

 Providing appropriate transport facilities, and 

 Organizing meeting of Review Committees for undertrial prisoners 
regularly. 
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The role of Judiciary 
Undertrial Prisoners’ Review Committee – need for sensitization 
 
Judiciary can play a vital role in facilitating a common man’s access to justice. 
In a welfare state such as ours the judiciary needs to ask itself whether it 
should continue to be a ‘court of law’ in which justice is incidental to the 
application of a wooden law; or should it become a ‘court of justice’ by 
bringing about an attitudinal change, interpreting and administering law to 
deliver real justice, particularly to the weak, the poor, the vulnerable illiterate 
and to women. 
 
The role of judiciary with regard to Undertrial prisoners can be viewed from 
two angles : (a) the role before an accused is sent to the prison and (b) the role 
after the accused is incarcerated as an Undertrial prisoner. 
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(a) The role of judiciary in facilitating common man’s access to justice, before 

he is remanded to judicial custody as an Undertrial prisoner, can, by their 

own verdict through apex court directives,  be summarized as follows -   

 

 Providing all deserving accused parties the help that is available 
through free legal service, both for counseling and for assistance during 
investigation and prosecution. 
 

 Grant of liberal bail, particularly to accused from vulnerable sections. 
(Hussainara Khatoon’s Cases) – A large number of men and women charged 
with trivial offences are interminably kept behind bars under abysmal 
conditions eventually ceasing to be human beings. One reason is the highly 
unsatisfactory bail system. It suffers from a property oriented approach which 
proceeds with the erroneous assumption that risk of monetary loss is a 
deterrent against fleeing from justice. The courts mechanically and as a matter 
of course insist that the accused produce sureties and the latter must establish 
their solvency. This operates harshly against the poor. The result is that they 
are fleeced by the police and touts, or they are sent to rot in jails. 

 

 Mr. Justice Krishna Iyer (in Motiram’s case (1979  1  SCR  335) noted 
that the poor are priced out of their liberty in the justice market. He 
lamented that thousands of poor people were in jail simply because they could 
not afford bail or did not know how to make the application. Magistrates must 
abandon the antiquated concept that pretrial release could be ordered only 
against money. The concept is outdated and did more harm than good. 

 

 Grant of release on personal bond : If the court is satisfied that the accused 
has roots in his community and is not likely to abscond then the accused ought  
to be released on personal bond. (Hussainara Khatoon’ case) 



41 

 

Nabachandra’s case (AIR 1964 Manipur 39) relates to bail and remand. There 

seems to be a notion among the police that it is their duty to prolong the detention of 

accused persons…Under no circumstances should the police pray for detention of a 

person unless it is absolutely necessary for the purpose of investigation of the case. If 

they understand this aspect of their duty, unnecessary opposition to bail applications 

and unnecessary applications for remand would cease. 

 
The court can always exercise a second layer of supervision over the powers 
of police to arrest and detain suspects or accused, and can substantially 
reduce the incidence of custodial treatment of offenders through judicious 
application of legal provisions, and can place them back in the community 
pending trial and prosecution. 
 
(b) Judiciary’s role, after the accused is incarcerated as an Undertrial, rests in 
sticking to certain mandates and guidelines issued by higher and apex courts: 
 

 No remand should be extended mechanically and without the actual 
production of the accused in the court or before the trial Magistrate 
through video-conferencing (Sec.167(2)(b) of CrPC. The Magistrate must 
peruse the diary and be satisfied therefrom that remand is necessary and if the 
diary is not produced the accused may be released and neither bail not bail bond 
may be necessary. “There is an impression among the police that the remand of 
an arrested person should be done by the magistrate as a matter of course. The 
sooner this impression is got rid of the better it will be.”(Nebachandra’s Case 
(AIR 1964 Manipur 39) 

 

 The trial should proceed with reasonable speed. Speedy trial is,…an 
essential ingredient of ‘reasonable, fair and just’ procedure guaranteed by 
article 21 and it is the constitutional obligation of the State to devise such a 
procedure as would ensure speedy trial of the accused. (Justice Bhagwati – 
Husainara Khatoon’s Case – AIR 1979 SC 1369.) 
 

 In the context of the delay caused by the prosecution, their Lordships 
forthrightly observed in Champalal Punjaji Shah’s Case (1981 Cri. LJ 
1273): We are not unmindful of the delays caused by the tardiness and tactics 
of the prosecuting agencies.  
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We know of the trials which are over-delayed because of the indifference and 
somnolence or the deliberate inactivity of the prosecuting agencies. Poverty-
struck, dumb accused persons, too feeble to protest, languish in prisons for 
months and years on and awaiting trial because of  the insensibility of the 
prosecuting agencies……Denial of speedy trial may with or without proof of 
something more lead to an inevitable inference of prejudice and denial of 
justice. It is prejudice to a man to be detained without trial. It is prejudice to a 
man to be denied a fair trial. A fair trial implies a speedy trial. 

 

 Right of the accused to be tried speedily encompasses all stages – 
investigation , enquiry, trial, appeal, revision and retrial. (A.R.Antulay’ 
Case) 

 

 Extended functions of the judiciary over accused sent to prisons should 
be exercised meticulously. Judicial officers are nominated on several 
committees and boards constituted for monitoring the functions of 
Prisons. One such committee in relation to Undertrial prisoners is the 
District Level ‘Review Committee’ which must meet at least twice (and 
if possible more) in a year. 

 
 
Undertrial Prisoners Review Committees (UPRC) 
 
Some of the states in the country have already appointed UPRCs for a 
periodical review of Undertrial prisoners confined in the prisons of a 
district. Where there is none, a list of all Undertrial prisoners is sent by 
concerned prison superintendents to the District & Sessions Judge for the 
purpose of a scan if any person is detained for an unduly long period of 
time pending trial. This status study of Undertrial inmates is an essential 
aspect of prison procedures and should be followed religiously. 
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The Review Committee should appraise the cases of all Undertrial 
prisoners to ensure that cases falling under one or more of the following 
categories are referred to concerned courts for appropriate action under 
directions (and with the exceptions mentioned therein) of the Supreme 
Court of India in Common Cause Vs Union of India 1996, namely : 

 
(a) Undertrials accused of an offence punishable with imprisonment 

up to 3 years and who have been in jail for a period of 6 months or 
more and where the trial has been pending for at least 1 year, shall 
be released on bail; 
 

(b) Undertrials accused of an offence punishable with imprisonment 
up to 5 years and who have been in jail for a period of 6 months or 
more and where the trial has been pending for at least 2 years, shall 
be released on bail; 

 
(c) Undertrials accused of an offence punishable with imprisonment 

for 7 years or less and who have been in jail for a period of 1 year 
and where the trial has been pending for at least 2 years, shall be 
released on bail; 

 
(d) The accused shall be discharged where the criminal proceedings 

relating to traffic offences have been pending against them for 
more than 2 years; 

 
(e) Where an offence compoundable with the permission of the court 

has been pending for more than 2 years, the court shall after 
hearing public prosecutor discharge or acquit the accused; 

 
(f) Where non-cognizable and bailable offence has been pending for 

more than 2 years, without trial being commenced the court shall 
discharge the accused; 

 
(g) Where the accused is discharged of an offence punishable with fine 

only and not of recurring nature and the trail has not commenced 
within a year, the accused shall be discharged; 

 
(h) Where the offence is punishable with imprisonment up to one year 

and the trial has not commenced within a year, the accused shall be 
discharged; and 
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Where the offence is punishable with an imprisonment up to 3 years and the 

case has been pending for more than 2 years the criminal courts shall 

discharge or acquit the accused as the case may be and close the case. 

 
The principles laid down in Common Cause case are not self-executory. They 
need constant monitoring, guidance and direction to the learned magistrates 
in charge of dispensation of criminal justice at the lower level, before whom 
Undertrial prisoners are produced for extension of the period of remand. 

 
The Review Committee should also look into the following cases of prisoners 
and refer them to concerned courts/magistrates for appropriate action : 

 
(i) Non-criminal persons of unsound mind sent to prison for 

observation under provisions of repealed Lunacy Act or The 
Mental Health Act of 1980. No such person can be kept in prison 
after the directions of the apex court in Sheela Barse’s case. 
 

(j) Woman Undertrial prisoner whose husband is also in the jail and 
whose children are left out side without any guardian or 
protection. 

 
(k) Inmates detained under section 109 Cr.P.C. for unduly long 

periods. 
 

(l) Inmates detained under section 107/151 Cr.P.C. in whose case the 
amount of bail and/or bond is prohibitively high and against the 
directions of higher judiciary.  

 
(m) Undertrial prisoners who have been in jail for a period more than 

half of the maximum sentence awardable. After the insertion of 
Section 436A in the CrPC such accused person is entitled to be 
released on personal bond with or without sureties. 

 
(n) Undertrial prisoners who should be released as a result of the 

provisions of Section 428 of Cr.P.C. 
 

(o) A persons who falls within the ambit of Section 346(1) read with 
explanation below, as amended by Cr.P.C. Amendment Act, 2005. 
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“Decongestion” of prisons has two facets : one, providing more space for the 
increased number of inmates and two, community treatment of offenders. The 
second facet is more effective and less expensive. In its practical implication it 
means (a) sending lesser number of offenders to the prison and (b) applying 
provisions of existing law and directives to put those back to the community 
who are already in prison. 
 
Both these aspects require great coordination between various agencies of the 
CJS. While prison functionaries need to review the existing prison population 
in the perspective of various directives issued by the apex court with regard to 
convicts and Undertrials in Common Cause cases, the lower judiciary has to 
be more considerate (if not liberal) in following the directives.  
 
A judicious application of the provisions of sections 167, 360, 361, 428, 436 of 
the Cr.PC and a prudent use of the provisions of Probation of Offenders Act 
can go a long way in mitigating the problem of overcrowding in prisons. The 
Ministry of Justice can perhaps issue appropriate directions to the states in 
this regard. What is needed is to increase the number and role of Probation 
Officers and to make the services of voluntary probation officers both socially 
attractive and financially remunerative in order to draw suitable individuals 
and NGOs for this purpose. 
 
Release of Undertrial prisoners will lessen congestion in jails and help more 
efficient prison management. The process needs high degree of coordination 
between the judiciary, the police and the prison administration, which 
unfortunately is lacking at present. It is the duty of prison functionaries to 
inform the concerned judicial or executive Magistrate, if a provision of law is 
contravened by keeping a prisoner in custody. 
 
 

Non-production of Undertrial prisoners before courts 
 
Section 167 (2) (b) of the CrPC mandates that “no Magistrate shall authorize 
detention in any custody under this section unless the accused is produced 
before him;” 
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This provision is further strengthened by Explanation II below this section 
which says that “If any question arises whether an accused person was 
produced before the Magistrate as required under paragraph (b), the 
production of the accused person may be proved by his signature on the order 
authorizing detention.” 
 
The main purpose of this provision is to vest an important humanitarian 
responsibility on the judiciary to ensure (a) that the accused person is alive 
and has not escaped lawful custody (b) that (s)he has not been subjected to 
unwanted torture or physical abuse during investigation, enquiry or trial 
(c)that the accused person, who is under ‘presumption of innocence’, has been 
provided with legally acceptable conditions of detention in the custodial 
institution including legal aid (d) that his/her case is appropriately 
considered if (s)he offers to plead guilty for seeking relief under any law in 
force, (e) that in view of section 428 of the CrPC his/her period of detention 
during investigation, enquiry, or trial does not exceed the highest punishment 
awardable in the case and (f) that the case be considered for non-custodial 
relief if it falls within the ambit of any law or rulings passed from time to time 
by the higher judiciary. 
 
In a large number of cases, however, accused persons in judicial custody, 
facing investigation, enquiry or trial, are not (actually) produced before the 
trial magistrate for the purposes of extending the period of remand. In all such 
cases, it is only the warrant of the Undertrial prisoner that goes to the court 
from the jail and the period of remand to judicial custody is routinely 
extended without giving any chance to the accused to make any request to the 
court in person. This is not only a grave violation of a mandatory provision of 
the law but a violation of the rights of a prisoner who bears the presumption 
of innocence and is being constantly denied the occasion to put up any lawful 
request to the trying court. 
 
If the production warrants of accused undertrial prisoners of a jail are checked 
is shall be evidently revealed that quite a large number of production 
warrants bear the remark that the accused is not being produced before the 
court because necessary police escort is not available. This has become such a 
common practice that prison officials have now rubber seals  routinely 
stamped on the back of production warrant that say – 
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Mananiya Nyayalaya, 
Nivedan hai ki aaj dinank ………………… ko paryapt police bal na milne ke 
karan abhiyukta ka kewal warrant bheja ja raha hai. Kripaya aagami peshi 
tarikh dene ki kripa Karen. Yahi vinaya hai. 
Jailor. 
Literally translated into English this means : 
Hon’ble Court 
It is submitted that due to non-availability of appropriate police force 
the accused is not being produced, only the warrant is being sent. 
Kindly fix next date of peshi (and inform). This is our request. 
Jailor. 

 
Precisely this amounts to violation of three kinds : one, that the Jailor who was 
bound by the production warrant to produce the remanded prisoner before 
the court on due date has conveniently (and with impunity) failed to obey the 
directions of the court; second, that the state which enjoys the prerogative of 
taking away the liberty of a person has failed to process him through the 
established criminal justice procedures on the pretension of lack of sufficient 
resources to provide appropriate police force to escort the accused to the court 
as demanded by section 167 (2) (b) of the CrPC; and three, that the jailor who 
is not a party to the case has requested the court to extend the period of 
remand of the accused, and the court routinely extends it without realizing its 
detrimental effect on the life of the accused and his dependent family. 
 
It needs to be seen that this practice is assuming alarming proportions and 
Undertrial prisoners keep complaining in vain to visiting authorities that their 
period of remand is being extended for months together without their being 
produced before the trying Magistrates. This does not only amount to 
unwanted incarceration; but is also a denial of opportunity to the accused to 
put up any lawful request or submission to the Magistrate either himself or 
through his lawyer for grant of bail or for availing benefit of the Probation of 
Offenders Act or plea bargaining or for release from custody under any other 
law in force. 
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Section 167 of the CrPC needs to be stringently followed even in the matter of 
putting up challan against the accused Undertrial prisoner. Justice PN 
Bhagwati observed in Hussainara Khatoon & Others Vs State of Bihar “When 
an Undertrial prisoner is produced before a Magistrate and he has been 
detained for 90 days or 60 days, as the case may be, the Magistrate must, 
before making an order of further remand to judicial custody, point out to the 
Undertrial prisoner that he is entitled to be released on bail. The State 
Government must also provide at its own cost a lawyer to the Undertrial 
prisoner with a view to enabling him to apply for bail in exercise of his right 
under proviso (a) to sub-section (2) of section 167 and the Magistrate must 
take care to see that the right of the Undertrial prisoner to the assistance of a 
lawyer provided at State cost is secured to him and he must deal with the 
application for bail in accordance with the guidelines laid down by us …. We 
hope and trust that every Magistrate in the country and every State 
Government will act in accordance with this mandate of the court. This is the 
constitutional obligation of the State Government and the Magistrate, and we 
have no doubt that if this is strictly carried out, there will be considerable 
improvement in the situation in regard to undertrial prisoners and there will 
be proper observance of the rule of law.” (1980) 1 SCC 108.  
 
 
Video-Linkage facility in prisons  
 
The criminal justice system enthusiastically welcomed the video-linkage 
facility between courts and prisons introduced in Andhra Pradesh in January 
2001 and in other states later. This system was intended to overcome the 
problem of non-production of Undertrial prisoners regularly before the 
magistrates in compliance of Sec. 167 CrPC, due to non-availability of police 
escort. It was thought that the system would reduce overcrowding in prisons, 
as Undertrial prisoners would be ‘produced’ before the magistrates through 
video and that would give the prisoners more access to bail or to plea bargain 
by admitting guilt. Prisons and Police departments welcomed this system as 
that saved them lot of routine administrative work. But more than five years 
of implementation of the system have exposed its weaknesses more than its 
gains. 
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Every time the prisoner is produced electronically before the magistrate, the 
later is expected to take into account the changes in the circumstances of the 
case and judiciously decide on granting or rejecting bail. But the system is just 
used for routinely extending the remand periods of the prisoners once in 14 
days. In most cases no legal counsel is representing the prisoners in the 
electronic courtroom and magistrate receives no briefings from the 
prosecution.  

 
Since prison officials are present in the prison video-linkage rooms, the prison 
grievances, especially of long staying prisoners, are not reaching the 
magistrates. It seems non-production of UTs physically in the courts is 
substantially reducing their capacity to negotiate for bails with the judiciary 
and arrange for their sureties.  
 
It appears that the video-linkage between courts and the accused in prison has 
replaced the substance of judicial hearing. The system is just saving some time 
and expenditure of criminal justice system. In the whole process the ends of 
justice are getting defeated for the accused prisoner. Video conferencing 
seems to subvert the intent and spirit of Section 167 of the Criminal Procedure 
Code.  
 
 
Free Legal Aid 
A potential instrument of justice to the poor and the vulnerable 
 
An important development in the criminal justice system of the country, 
which all stakeholders in prison management should know and make use of, 
is the availability of free legal aid. 
Article 39A, a fundamental constitutional directive, added to Part IV of the 
Constitution of India by Forty-second Amendment in the year 1976, states : 
 

“39A. Equal justice and free legal aid. – The State shall secure that the 
operation of the legal system promotes justice, on a basis of equal opportunity 
and shall in particular, provide free legal aid, by suitable legislation or schemes 
or in any other way, to ensure that opportunities for securing justice are not 
denied to any citizen by reason of economic or other disabilities.” 
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The purpose of central legislature to introduce this Article in the Constitution 

of India was to create mechanisms for making justice accessible not only to the 

poor, illiterate and ignorant but also to those suffering from ‘other disabilities’ 

such as that of incarceration. The gloomy prison barrack and extremely 

stringent jail-rules cut off an inmate from the world outside, and make it 

extremely difficult for him to seek legal help. Legal remedies, both civil and 

criminal, are often beyond the physical and financial reach of most of them 

who come from the lower strata of the society. Therefore, in pursuance of the 

directives under Article 39A of the Constitution, the Legal Services 

Authorities Act was passed in the year 1987 and enforced on November 9, 

1995. This Act paved way for, both, pre-litigation dispute redress programs 

and for post litigation processes of legal assistance and speedy disposals. It is 

because of this extended coverage of legal aid that this Act has an  edge over 

provisions under section 303 and 304 of the Criminal Procedure Code, which 

impart right of legal aid to accused at state expense in certain cases.  

 
State Legal Service Authority in each state is by law mandated to monitor and 
coordinate legal service programs in the state for achieving the objects of 
social justice as contained in the fundamental directive 39A of the 
Constitution of India by providing legal aid, legal literacy, legal awareness, 
Lok Adalats. and support in resolving legal problems of people in the state, 
particularly those who are below poverty line in tribal, backward and remote 
areas. 
 
Para Legal Clinics need to be established at various levels of justice 
administration. Such Clinics should aim at promoting legal awareness and 
providing legal advice even for pre-litigation stage. Through NGOs and 
government agencies having roots in public they can educate people that their 
grievances in regard to public utility services can be redressed very quickly by 
Permanent Lok Adalats established in each district and at each Taluka in a 
district. These clinics can refer cases to the permanent Lok Adalat where 
sincere efforts are made to adjudicate problems by reconciliatory efforts.  
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Since ‘persons in custody’ are specifically included in the list of persons 
entitled to legal services in the Act, it is the duty of prison officials and prison 
visitors to educate prisoners about the provisions of the Act and the services 
available through the network of legal mechanism created under it. If prison 
inmates or the members of their family outside prison have disputes which 
are either compoundable or related to ‘Public Utility Services’, they can avail 
the services of Lok Adalats for an early settlement. 
 
As a novel step ‘Legal Aid Cells’ for Undertrial as well as convicted prisoners 
can be opened in all the prisons – Central, District or sub-jails. This scheme of 
free legal aid to the poor, and to such socially handicapped persons as those in 
prisons, is a great step forward for achieving the goal of ‘justice for all’. It 
needs to be taken in the right spirit not only by the advocates offering their 
services to local legal services authority, but by all agencies of the criminal 
justice system and by NGOs working for community welfare.  
 
One of the targets of prison reforms should be the provision of legal aid to 
inmates awaiting trial, because ready access to lawyers by economically 
marginalized inmates is not a practical reality. Legal aid functionaries of India 
should take lessons from Kenya where para-legal aid clinics run both by the 
government judicial system and by NGOs/CBOs have successfully 
empowered prisoners through legal literacy programmes, teaching law and 
procedures through forum theatre and interactive learning techniques to 
enable prisoner to apply law in their own cases. For achieving this objective it 
will be necessary to adopt an inclusive approach of promoting partnership 
with non-government agencies interested in prison work and to grant them 
access to prisons on a sustained basis, even if that demands some kind of 
accreditation of these organizations. 
 
Some of the drawbacks that emerge from the present functioning of free legal 
services need to be mentioned here: 
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 It appears that free legal aid scheme, in all its ramifications and 
implications, has not been adequately publicized. It needs to be given 
wide publicity not only among various agencies of criminal justice 
system but also in rural areas through panchayatraj network, in prisons 
through prison welfare officers, in Law Colleges through teaching staff 
and in the community through selected NGOs. An important task of the 
Legal Services functionaries is to spread legal literacy and awareness. 
All legal service programmes and schemes must work to instill in the 
minds of disadvantaged sections of society the confidence that our 
administration of justice is committed to provide equal justice to all. 

 

 There is a general feeling that persons availing free legal aid fight an 
unequal battle in the judiciary because the other party, with better 
financial resources can secure more able legal assistance and thus 
deprive them of equal justice. It is generally seen that advocates who 
offer their services for this scheme are comparatively very junior and 
inexperienced. It is the duty of Legal Service Authorities to ensure that 
the poor and the incarcerated, to whom they provide legal aid do not 
remain under the impression that they are getting comparatively 
inferior legal assistance. Well-established and senior advocates can be 
encouraged to ‘donate’ a small part of their precious time for the service 
of the poor and deserving. 

 

 The work of empanelling experienced and good lawyers for legal aid 
purposes can be achieved through increased interaction with the legal 
fraternity to motivate them to take up cases of the poor and the 
vulnerable. Regular meetings with the Bar Council and the local bar 
associations would help in achieving this purpose. Lawyers who render 
outstanding services under this welfare scheme should be publicly 
recognized and felicitated.  

 

 To have access to legal services and to be defended in the court of law is 
one of the residuary rights of a prisoner. Poor and disadvantaged, 
particularly women who form a special category, must get this facility 
at state expense. But advocates associated with legal aid work show 
reluctance in visiting prison inmates and many of them lack that 
professional propriety that imparts satisfaction to clients. 
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The benefit of Lok Adalats is not reaching prison inmates in the proportions in 

which it should. One reason could be that Lok Adalats are not held in prison 

premises where a large number of under-trail prisoners are lodged. But the 

other and the more important reason is that members of the Bar do not 

encourage their clients to persuade opposite parties for compromise and to 

approach Lok Adalats for fear that they shall lose their income if legal 

procedures for settlement of disputes are so drastically abridged. This 

apprehension appears to be ill-founded because there is already so much of 

litigation that having matters settled will increase the turn over and will not in 

any way affect the overall income. 

 

 Some efforts should be made to involve senior law students in legal aid 
and awareness programmes in prisons. It is an initiative that must be 
pushed because the involvement of law students in these programmes 
will not only assist the Legal Services Authorities and their 
beneficiaries, but also the law students themselves. They will realize in 
advance as to how to deal with litigants and how best to apply law for 
the benefit of clients whom they are likely to face after their graduation. 
Internship with legal service authorities for a prescribed period can be 
made an essential requirement for the award of a degree of Ll.B., Ll.M., 
or for registration as a practicing lawyer. 

 

 Lok Adalats are the most effective alternate dispute resolution 
mechanism for the kind of litigation that is prevalent in the subordinate 
judiciary. Yet this mechanism has been successful only in respect of 
limited kinds of litigation, say, in the matter of recovery of land 
acquisition compensation or motor accidents claims. The principle 
reason why Lok Adalats have not been showing effective disposals in 
other kinds of matters is because there is reluctance on the part of 
members of the Bar to do so. This also is perhaps because of their 
apprehension of losing their income. But on the balance of social justice 
the cost of incarceration and consequential suffering should weigh more 
than transient benefits. 
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 Commenting on the negative approach of state governments on the 
issue of settling disputes through Lok Adalats, Hon’ble Justice G.B. 
Pattanaik, the then Judge of the Supreme Court of India, while 
addressing a Seminar organized for the State Legal Authorities in the 
premises of Madras High Court, remarked : 

 
“…But, what is distressing, which I felt all these years and even feel today is 
that no Government is coming forward to dispose of the matters in which the 
government is concerned through this Lok Adalat system… … Today, the 
veteran litigant in every court is the government and therefore, if the 
government does not come forward with the necessary will, with the necessary 
intention that even their cases could be disposed of through this medium, this 
movement may not take that much of speed as it ought to… … I have come 
across instances where even if the State Government is called upon to pay a 
sum of Rs.10,000/-, they would not enter into a settlement, later on they would 
pursue the matter right up to the Supreme Court.” 

 

 The honorarium for lawyers who opt to appear for the accused under 
the legal aid scheme is unrealistically low. It should be made more 
attractive to improve the quality and reach of legal services for 
vulnerable sections of the society.  
 

The work of tackling petty offenders should be brought within the compass of 
Legal Services Authorities and special efforts should be made to procure 
services of legal practitioners’ fraternity for this purpose. With special training 
organized with the help of voluntary organizations working in the field of 
prison reforms and legal aid, these legal practitioners can be grouped into 
legal clinics and counselors. It can be made mandatory for the police to refer 
cases of petty offender to such clinics for appropriate advice on whether the 
offender should be given a community treatment or be subjected to structured 
judicial processes. 
 
Legal Aid system as envisaged under Article 39A of the COI has drastically 
failed in its ground application. It needs a second thought and restructuring. 
Lok adalats and Jail Adalats need to be more frequent and effective in dealing 
with petty offenders. Even executive magistrates need to rethink and review 
the appropriateness of putting so many people in prisons for so long a time 
under preventive provisions such as 107, 109, 151 Cr.PC. 
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Under-utilisation of Probation of Offenders Act 
Negative role of Advocates 
 
Judicial system all over the world is recognizing that imprisonment alone is 
not going to solve the problem of increasing crime rates. It is with this 
perspective that some welfare laws have been enacted to prevent 
incarceration and to divert the offender to community based treatment. 
Probation of Offenders Act 1958, is one such law, which, if effectively used, 
can make a dent on the present scenario of overcrowding in prisons. 
 
A majority of pretrial and convicted prisoners belong to the category of first-
time offenders. Prison statistics show that repeat and habitual offenders 
comprise between 5 to 6 percent of all persons convicted of crimes in the 
country.22 The portion of habitual offenders among Undertrial prisoners is 
even lower. By a rough estimate, around 90 per cent of the offenders 
(convicted and Undertrial) fall under the category of first-time offenders. Even 
if we deduct the exceptions falling under various sections of the “Probation of 
Offender Act,” and sections 360 of the CrPC, almost 50% of this population 
should be eligible for the mandatory benefit of non-custodial correctional 
treatment envisaged under these special provisions.  
 
It is a sad commentary on the criminal justice system that these provisions are 
not applied in the spirit in which the laws were intended. Some of the judicial 
magistrates, during personal interaction, admitted that they were afraid of 
being labeled as ‘pro-offender’ judges (entailing adverse remarks in their 
Annual Appraisal Reports) if they applied these provisions as frequently as 
they were intended. Section 6 of the Probation of Offenders Act and Section 
361 of the CrPC mandate that if (in the case of certain categories of offenders) 
the provisions of these social legislations are not applied, the trial 
magistrate/judge shall have to record reasons for not doing so. But in large 
majority of cases this mandate is violated with impunity.  

  

 

 

                                                           
22 Out of the total number of 108 thousand convicts in the prisons of the country at the end of the year 2005 
around 10 thousand (5.2%) were recidivists according to Prison Statistics India, NCRB, MHA, Government of 
India – p. iv. 
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If first-time offenders are informed at any stage during protracted trial that 
according to section 12 of the Probation of Offenders Act “a person found 
guilty of an offence and dealt with under the provisions of Section 3 (release 
after admonition) or under 4 (release on probation of good conduct) shall not 
suffer disqualification, if any, attaching to a conviction of an offence under 
such law,” many of them will prefer to admit their guilt rather than suffer the 
drudgery of a dungeon any more.  
 
A discrete and judicious use of these provisions can reduce the number of 
Undertrial prisoners as well as the length of their detention; but it seems, 
neither the advocates nor the judiciary vigorously utilize the social and 
humanitarian aspects of these provisions. The state sponsored free legal aid 
functionaries need to educate Undertrial prisoners through legal clinics about 
the implications of these provisions for their own life and for the life of their 
dependents. 
 
Negative role of advocates  
 
It appears that legal practitioners functioning at the level of lower judiciary 
are not interested in the early disposal of the cases of Undertrial prisoners. 
There is a tacit but unfounded belief that the use of provisions of Probation of 
Offenders Act or of Section 360 of the CrPC shall perhaps adversely affect 
their professional income. Even contact between advocates and their clients in 
prisons is negligible; as a result they lose track of the case and keep on seeking 
extension of the date of hearing resulting into extension of remand to custody 
by sheer callousness. 
 
Non-starters – cases of mentally sick criminal offenders  
Cases of mentally sick criminal offenders 
 
The trial of mentally sick inmates (particularly those declared incorrigible or 
schizophrenic paranoid) simply does not begin. If (the trial) Magistrate is of the 
opinion that the person referred to (a competent medical officer for 
examination of his mental condition) is of unsound mind and consequently 
incapable of making his defense, he shall record a finding to that effect and 
shall postpone further proceedings in the case.23  
 
 
  

                                                           
23 Section 328 of the Criminal Procedure Code. 
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This, in many cases, amounts to indefinite postponing of trial and indefinite 
incarceration of the mentally sick accused. The court waits for a report form 
medical authorities certifying that the accused is fit to defend himself, which 
is obviously not available in the case of incorrigibles. The family of the 
mentally sick is not interested in taking charge of the accused on bail and/or 
bond and therefore such inmates keep staying in prisons for years together. 
 
The cases of 70 year old Jagjivan Ram Yadav of Faizabad District Jail, who was 
released after 38 years in prison without trial and that of Rajaram, who was 
released after 37 years on the intervention of some human right organizations, 
have been reported internationally in the month of February, 2006.24 A state-
wise thorough examination of mentally sick prison inmates in the country 
might reveal more such cases of gross negligence. 
 
Most of the states in the country have no asylum for keeping and caring for 
the mentally sick for the rest of their life. One such facility for criminally 
charged mentally sick persons should be created in each state and it should be 
located within or adjacent to the state mental hospital or the psychiatric 
center. This facility should be under the administrative control of the IG of 
prisons; but the care and treatment of inmates should be left to the medical 
department. All mentally sick incorrigible criminal prisoners should be 
shifted from regular prisons to this facility and their prison record should be 
maintained by an officer of the Prison department. Section 329 of the CrPC 
maintains that the time spent in the discernment of the fact of the 
unsoundness of mind and incapacity of the accused shall be deemed to be 
part of his trial before the Magistrate or the court. Therefore, those of them 
who have served incarceration during such examination for a period equal to 
the highest sentence awardable in the offence for which they have been 
arrested and remanded to judicial custody, shall be shown as released from 
prison in accordance with the provisions of Section 428 of the CrPC, and 
shifted to the mental hospital/psychiatric centre under provisions of the 
Indian Mental Health Act.  

The cases of those accused of an offence punishable with death or life 
imprisonment shall be referred to concerned government for consideration of 
withdrawal of case (at least) after 14 years of incarceration, following the spirit 
of Section 433A of the CrPC. 

 
 
 

                                                           
24 Hindustan Times, Monday, February 6, 2006 and Nav Bharat Times, Sunday, February 12, 2006. 
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Juveniles in Prisons 
Need for immediate intervention 
 
It is a matter of grave concern that inspite of the enactment and enforcement 
of the Juvenile Justice Act with the proclaimed objective “to ensure that no 
child under any circumstances is lodged in jail or police lock-up”, children 
between the age-group of 16-18 continue to be arrested, remanded to judicial 
custody and confined to prisons in the country.  National Crime Records 
Bureau (NCRB) of the Ministry of Home Affairs, Government of India has 
been reporting that the number of juveniles falling within the aforesaid age-
group of 16-18 years, confined in jails from year to year, for four years (2002 to 
2005) has been 3813, 2138,1021 and 1338.  
 
Incredible though it may seem in view of the mandatory provisions of the JJ 
Act, it is a matter of immediate attention and study as to the circumstances in 
which juveniles in such large number are kept in jails (particularly in the 
prisons of Uttar Pradesh, Haryana, Karnataka and West Bengal). The Ministry 
of Justice and the Departments of Women and Child Development should 
investigate this issue for immediate remedial measures. 
 
Custody of Women 
The problem of single woman in jails and sub jails  
 
A statement on access to justice and legal empowerment will drastically fail if 
we do not take into account the plight of women in conflict with law, 
particularly those who have been confined to custodial institutions. Those 
who are convicted, are congregated in remote centralized institutions where 
their relatives find it difficult to approach and meet them; but those who face 
trial, are kept in local prisons (district jails or sub-jails) under conditions 
which demand serious attention. 
 
Lack of lady warders, particularly at sub-jails, is causing untold misery to 

women inmates who stay alone in desolate barracks within prisons for men. 

Violation of human rights in prisons is common but women are particularly 

vulnerable to human rights abuse and discrimination of varying degrees. 
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The main reason is that they do not have separate prisons and at most places 
have no women staff either for their secure confinement or for medical and 
other examinations. Special needs of women inmates who are pregnant or 
who are accompanied with infants are generally ignored. These violations are 
invisible and committed with impunity because of non-accountability and 
lack of transparency in prison administration. 
 
Most jail rules provide for the method of keeping women inmates in prisons 
and in sub-jails. One such rule reads as follows : 
 

Female prisoners not to remain alone in female ward. – When, however, 
there is only one female prisoner in the female ward, and there is no 
female warder or overseer, and the prisoner is likely to be there for 
more than seven days, the Superintendent shall arrange beforehand for 
another female prisoner from the nearest jail to be sent to keep her 
company, or to send the prisoner to an adjacent Jail. In extraordinary 
circumstances the Superintendent may allow a female friend to visit the 
prisoner and live with her in the jail. If the female prisoner has no friend 
who will stay with her, the Superintendent shall entertain a female as 
an extra warder to keep her company. 
 

This important rule for the upkeep of women inmates is followed more in its 
violation than adherence. At most of the District Prisons or Sub-jails there is 
no separate sanctioned post for lady warders. This is so perhaps for two 
reasons : one, the uncertainty of the presence of women Undertrial prisoners 
at these institutions, and two, the constant change in the number of women 
Undertrial prisoners, if there are any. It is because of this uncertainty that the 
aforementioned rule  has been construed in a manner that provides several 
alternative arrangements for the upkeep of a single woman inmate at a jail or 
sub-jail. 
 
But provisions of alternative arrangements in this rule (which was framed 
more than half a century back) have become hackneyed  and impractical for 
various reasons –   
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 Calling a woman inmate from the nearest jail may cause hardship to 
that other woman because it may deprive her of the proximity to her 
relations and family members. If she is transferred to another jail, 
without her willing consent, just to give company to a woman prisoner, 
it would be a violation of her right to live with minimum restraints; 

 Sending a single woman to the nearest jail or sub-jail (where other 
women inmates might be lodged) causes procedural difficulties of 
production of the inmate before the concerned court on the date of 
hearing. She will have to be shifted from one prison to the other for 
appearing before the judicial magistrate on each such date, causing 
problems of transfer, availability of woman guards and the risk of 
violation of her personal security.  

 Searching for a woman friend who can give company to a single 
woman prisoner, or could willingly opt to stay with her in the 
horrifying prison conditions, is a tough job – almost impossible for the 
scanty prison staff to execute. This alternative is also wrought with the 
possibility of a complaint of illegal confinement because prison rules 
unconditionally prohibit the locking up of any person in the prison 
without a valid warrant of custody from a competent authority. 

 To ‘entertain a female as an extra warder’ is not possible now because 
prison superintendents have been divested of their powers to recruit 
persons on temporary, casual or daily-wage basis. 
 

Since the population of Undertrial prisoners is always changing it is difficult 
to predict or anticipate when  and at which prison the number of women 
Undertrial prisoners would be reduced or raised to a ‘single woman’. The 
Prison Department is not in a position to say at how many jails and on how 
many occasions there was a single woman Undertrial prisoner in a year. An 
intervention by Visitors of prisons can perhaps raise some hope in such cases. 
They can exercise their influence in providing the services of lady home-
guards for such temporary phases at jails and sub-jails where there are no 
lady warders. 
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Rules for segregation of women prisoners from their men counterparts make 

it essential to keep them not only out of reach of male prisoners but also out of 

their sight. Therefore, the construction of women enclosures within jails for 

men is such that the gates of their enclosure, and the wards within the 

enclosure shall not be in the same line of sight so that no passer-by could 

violate their privacy. If, on one hand, this ensures total segregation, it also, in 

essence, results in complete isolation (an illegal solitary confinement) of a 

woman inmate, if she is alone and there is no lady warder to keep watch on 

her. This precisely is the situation in almost all sub-jails and most of the 

district jails in the country. 

 
The problem of keeping women Undertrial prisoners in jails where there is no 
woman guard and no proper enclosure to keep them safe must cause concern 
and draw sufficient attention of state authorities. Why can the state not think 
of some proper arrangements for keeping them in jail, if there is law to curtail 
their liberty? Does the state have right to restrain their freedom if it has no 
funds to provide for lady warders to keep watch over them and to construct 
appropriate prisons to keep them in? Should the state not confer with the 
Judiciary and devise ways to release such women on bail (or on personal 
recognizance if they have roots in the community) until there are proper 
arrangements for their confinement in prisons? Should the state government 
not appoint a committee of women officers from the prison, the judiciary, the 
police and some women social organizations, to make a one time review of all 
women Undertrial prisoners in jails where there are no women guards, and to 
suggest some concrete ways to improve their lot. 
 
There should be some provision for appointment of temporary lady warders 
or lady home guards when women are admitted to sub-jails. A panel of lady 
home-guards should always be available at Jails and sub-jails having no 
sanctioned strength of lady warders, so that the services of one or two of them 
could be procured when a single women prisoner is lodged in the prison. 
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Prison Visiting System 
Prospective approach 
 
Reviving and reinforcing Prison Visiting System (PVS) as a tool for 
community involvement in correctional work – PVS being the only window in 
prison walls that legally offers and allows a social intervention in closed 
institutions. Non-official Prison Visitors need community support for their 
legal empowerment to work effectively in prisons. 
 
Almost all Jail Rules in the country contain provisions, framed under section 
59 (25) of the Prisons Act of 1894, for the ‘Appointment and Guidance of 
Visitors of Prisons’.  
 
The plan of appointing persons, official and non-official, to serve as visitors to 
jails is a very valuable part of the Indian system of jail administration. It 
insures the existence of a body of free and unbiased observers, whose visits, if 
regularly conducted and appropriately attended to by state authorities, can 
serve as a guarantee to the Government and to the public, that the provisions 
of the Prisons Act and Prison Manual are duly observed. It can also speedily 
bring to light any drawback, malpractice, discontentment or abuse in the 
prison system, and provide occasion to the government to address them in 
time before they assume serious dimensions.  
 
The existence and perpetuation of the institution of non-official visitors is 
especially valuable as supplying a training ground where members of the 
public can obtain an insight into jail problems and learn to take an interest in 
prisons and prisoners. Experts in the field of correctional work and bodies 
appointed from time to time by the government for prison reforms have 
repeatedly emphasized that it is of great importance to create such an interest 
in the public mind and the appointment of non-officials is one of the best 
methods of promoting this end.  
 
It is a matter of great concern that Prison Visiting System, a very potential 

social tool affecting the life of prison inmates, has run into disuse and has 

become a fruitless paper formality resulting from neglect and indifference 

over the years. 

  

Social and ideological developments concerning conservation of human rights 
in custodial institutions seriously demand that the system be revived and 
revitalized in order to be effective and result oriented.  
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A close look at the existing rules for the appointment and guidance of prison 
visitors shall reveal that several of its provisions have become outdated and 
need amendment. Those that can apply are not being followed in the right 
spirit. There are a number of procedural failings that lead to loss of 
accountability, both on the part of prison officials and prison visitors.  
 
One basic drawback that the present Visiting System suffers from is that the 
state departments of Home and Justice, which are responsible for the 
appointment of  NOVs in the state, cease to have any contact or 
communication with them after the formality of appointment. They have not 
evolved any mechanism by which to ensure that the appointment letters have 
reached the designated NOVs, or that those appointed have willingly 
accepted the assignment. 
 
The system of prison visitors is considered by prison staff as an un-necessary 
intrusion in their work. Non official visitors are not considered as credible 
functionaries by prison officials because (as generally contended) they are 
appointed solely on the grounds of their political affiliations, with no 
consideration to qualifications or experience. They are discounted in their 
intentions and discouraged from attending to their assignment. 
 
Non-official visitors in turn reduce their functions to mere perfunctory ritual 
when there is no cooperation from prison staff and little encouraging response 
on their visiting notes from appointing authorities. Non-official visitors are 
not even aware of their duties or rights as prison visitors. They have never 
been acquainted with the rules made for their guidance, nor have they been 
informed of the administrative or correctional functions of prisons and prison 
officials. 
 
A large number of non-official visitors have never visited the jail for which 

they have been appointed, and still some of them have been repeatedly 

appointed to the position because there is no answerability for non-

performance. 
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There is no recognition or reward for those few who take out time to visit jails 
and write their visiting reports. Perhaps a timely action on the suggestions 
made by a non-official visitor or a letter of thanks to some of them who make 
valuable suggestions could prompt them for more interest in their work. 
 
Even the visits of ex-officio visitors of prison are not so regular and 
purposeful as intended in the rules. Of the several official visitors of prisons 
enumerated in rules many have never visited any of the prison institutions of 
their respective states.   
 
Obviously, the picture of the current operation of the System of Prison 
Visitors at the jails of the state is dismal. A very well-intentioned and 
efficacious system has been rendered sick and dysfunctional due to protracted 
neglect. It operates in a casual, purposeless manner, and needs to be revived 
and re-activated. If properly managed, it is capable of yielding very good 
results both for the department and for prison inmates. It has the potentials of 
addressing and redressing some of the serious infirmities suffered by prison 
system as a whole. It can also open a window into prisons for community 
participation in correctional activities. 
 
Prospective Approach 
 
We are all aware of the fact that the obscurity that covers the institution of 
prison makes it a fertile breeding ground for human rights abuse. Barring a 
few institutions, prison conditions in general are appalling in the country. 
Most of these afflictions result not from any malfeasance of the prison staff but 
from the collective neglect of the whole system. Those who can deliver goods 
do not know how to do that. Those who know have no means to remedy the 
ills. There is lack of effective communication. Those who communicate lack 
perseverance. There is no linkage, no monitoring, no deadlines, no evaluation 
and therefore no result. 
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The Commonwealth Human Rights Initiative (CHRI), an international 
organisation with its headquarters in New Delhi, has for the past some years 
been doing remarkable work in the field of reviving and strengthening the 
Prison Visiting System in some of the states. CHRI believes that there is a ray 
of hope within the system for bringing about a change. To increase 
monitoring and scrutiny of the system from within, CHRI has focused on 
prison visitors and prison doctors as key agents of change. The system of 
Prison Visitors (particularly the institution of Non-official Visitors) has great 
potentials, and therefore to restore and revitalize this system CHRI has 
successfully made some simple interventions, such as : 
 

- Organizing workshops to bring together members of the judiciary, 
police, prisons, human rights organizations, women organizations, non-
government agencies and, most importantly, non-official visitors of 
prisons with the objective of sharing views and pooling commonly 
agreeable measures for improvement; 
- Interacting with prison officials to clear misgivings that have 
precipitated as a result of faulty implementation of rules governing the 
appointment and guidance of prison visitors; 
- Interacting with official visitors and other government functionaries 
with a view to ensuring their cooperation and support for credible and 
constructive social intervention in the improvement of prison 
conditions; and 
- Organizing orientation and training programmes for Non-official 
visitors of prisons to acquaint them with various aspects of the system 
including, among other things, 
 

 their rights and duties as prescribed in prison rules,  

 effective coordination with the prison department and the 
government,  

 exposure to good practices elsewhere in the state and in the country,  

 possibilities of making prisons accessible to non-government 
agencies and organizations interested in the reformation and 
rehabilitation of offenders,  

 prisoners’ residuary rights and general redress mechanisms,  

 skills to initiate community involvement in prisons without 
substituting the primary responsibility of the State, and  

 making investigative visits with humanitarian approach and writing 
effective visiting notes.  
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These commendable efforts of the CHRI deserve active support and 
cooperation of state governments. 
 
Community participation in correctional work 
An essential component of prison reforms 
 
Prison regime and government resources (allocated for prison management) 
have never been sufficient to reform and rehabilitate offenders committed to 
custody. It has always been realized that government efforts to achieve 
restorative justice need to be effectively supplemented by community 
participation in correctional work. As a prison functionary responsible for 
managing prisons for three decades, I am witness to the fact that the 
emotional satisfaction that inmates derive from community’s involvement in 
correctional programmes has no match in government run activities. While 
inmates look at government interventions with a tinge of apathy and 
suspicion, they have great respect for voluntary groups and individuals 
coming to prisons with the aim of their welfare both during incarceration and 
after their release.  
 
Prisons management cannot provide (from the ranks of its own staff) all the 
necessary skills and experience needed to assist prisoners in their emotional 
reconciliation, reformation and rehabilitation. Therefore, by establishing 
working links between prisons and the community, it would be easier for 
prison functionaries, whose job is to deal with the welfare and resettlement of 
prisoners, to make full use of skills and help available from the community 
and from voluntary organizations offering services of qualified and 
professionally trained volunteers. 
 
We, at CHRI, wish to see the adoption of such community involvement in 
prisons that would strengthen links between prisons and community-based 
organizations (CBOs), non-government organizations (NOs) and individuals 
genuinely interested in prison reforms and professionally equipped to 
implement them.  
 
Some of the areas of correctional work in which community participation has 
potentials of valuable and productive results are: 

 Legal empowerment and legal aid; 

 Status study of Undertrial prisoners (both one-time and periodical); 

 Voluntary probation services; 
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 Medical assistance and drug de-addiction; 

 Vocational training in employable skills; 

 Moral discourses and spiritual practices; and 

 Use of prison labour by private entrepreneurs. 
 
Gainful employment is an essential facet of correctional regime, but using 
community resources for employing prison labour is open to abuse and 
exploitation. There have been instances though, when controlled and guided 
interventions have paid dividends. Innovative and enterprising prison officers 
have entered into collaboration with private stakeholders to run production 
units within prison campus (or outside) securing both rehabilitative work-
experience and earnings to participating inmates. Its objective was to produce 
marketable goods and services under conditions similar to those in small to 
medium manufacturing plants in the private sector to reduce institutional 
operational costs while providing employment opportunities and on-the-job 
training to prisoners. 
 
Innovative contracts entered into with private companies can successfully 
cover production units such as computer data processing, garment making, 
men’s hairdressing, car and scooter servicing, and so on. Caution, however, 
has to be taken that such use of prison labour does not violate any of the laws 
governing employment and payment of wages. 
 
The efforts of PRAYAS, a field action project of the Centre for Criminology 
and Justice, Tata Institute of Social Sciences, Mumbai, in the field of legal aid 
to prison inmates deserve mention in this strategy paper. For the past several 
years this voluntary organization is involved in rendering legal aid and advice 
to prisoners and their families; ensuring implementation of policies, laws, 
procedures and practices affecting inmate rights; supporting children and 
families of incarcerated persons; and facilitating post-release rehabilitation of 
offenders. 
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Rotary Club and Lion’s Club have set excellent examples of holding medical 
camps (both diagnostic and therapeutic) for inmates suffering from lack of 
appropriate medical care at several prisons of the country. SARAA, a Jaipur 
based NGO of art lovers has successfully tagged-in a garment and home 
furnishing exporter of repute with the Women’s Reformatory of Central 
Prison Jaipur, to provide creative and remunerative work to women 
prisoners. There are several other such organizations participating in 
correctional work, but they have all gained trust and repute through hard 
work and commitment to welfare of inmate community. 
 
“For successful community involvement in prisons to occur, both community 
groups and prison officials have to work together, making joint decisions to 
achieve a better acceptance of each other….There is a need for a process of 
mutual cooperation and coordination between prison administration and 
community groups, which would see…the extent of community involvement 
in correctional processes; and also in creation of accountability of such groups 
in the process. This would ensure a better working relationship between the 
prison staff and community, and prevent them from having a hostile attitude 
towards each other. Increased cooperation may result in improved perception 
on both sides, with prison administration being willing and able to relinquish 
some of their controlling role in favour of welfare activities of the 
institution.”25 
 
For an effective community involvement in correctional work two things seem 
imperative: 
 

1. Establishment of a network of NGOs, CBOs, interested groups and 
individuals independent of the Prisons Department. This network 
would serve to provide information and education which would strive 
to empower communities and encourage their involvement in prisons. 
It would reach out to members of community and educate them on 
correctional processes and their social implications. 
 

2. Accreditation of such organizations and individuals by the state for 
carrying out correctional programmes in prisons. National policy on 
prisons should encourage community participation in correctional work 
and should lay down criteria for accreditation. 

                                                           
25 Introductory note to “Community Participation in Prisons: A Civil Society Perspective” compiled and 
presented by CHRI at the National Roundtable on Scoping Study on March 25, 2008 : page 10. 
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3. The state, for instance, could look at the track record of an organisation 

in concerned field of work, examine the competence of its voluntary or 
paid workers and test their knowledge of prison rules regarding 
security and contrabands, before granting an accreditation. 

 
The government could also consider the appointment of Prison Advisory 
Committee at state level with sufficient representation of concerned citizens 
on it. This will pave ground for the community to have a say in policy 
formulation on matters of correctional work and prison management. It 
would provide the Department of Prisons with valuable information and 
suggestions about community concerns and opinions surrounding prisons 
and prisoners issues. 
 
Effecting coordination between Criminal Justice Agencies 
The need of the day 
 
A systematic probe into prevailing prison conditions in most of the states of 
the country would reveal two distinct pictures, one, that overcrowding is one 
of the major problems facing most prisons in the country and that excessive 
length and use of pretrial detention is a major cause of overcrowding; and, 
two, that all ills of prisons are not the making of prison set up itself – many of 
them emerge out of the lack of cooperation from, and coordination with, other 
agencies of the criminal justice system, such as the judiciary, police, 
prosecution, free legal aid and probation services.  
 
A more fundamental reason for the problems with pretrial detention is the 
discordance and disharmony within the system for administering criminal 
justice in India. The problems of governance and coordination are common in 
most other developing countries, but public confidence in the administration 
of justice in this country has, for many years, been very low. A time has come 
for all of the agencies of the criminal justice system to work together and to 
redouble efforts to restore this confidence. This is a task that rests, not only on 
any one agency but on each one of them – the judiciary, the Bar, the police, the 
prosecution, prisons, public, the politician and all stakeholders in the criminal 
justice system. It is a task to which all must show true commitment and 
should not shift blames on each other.  
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The absence of coordination between institutions in India is endemic. In spite 

of the fact that the common objective of all these agencies is the same – the 

protection of society against disorder and the vindication of law – they largely 

fail to achieve this objective due to lack of concerted efforts. Each agency 

wants, and makes, efforts to do the best, but the system as a whole fails to 

deliver the common objective. Each agency therefore passes the blame for the 

failure of the system to other sister agencies. It is like a sports team studded 

with star players trying to win the game with individual efforts, but flops as a 

team to make it to the goal. 

 
It is the need of the day that representatives of all these agencies and 
concerned citizens be provided some common forum at district, state as well 
as national level to discuss problems that demand collective discernment by 
justice providers. Below mentioned are some of the questions of justice system 
that affect the life of common man and that need to be widely discussed: 
 
Are bigger and more capacious prisons the only answer to solve the problem of 
overcrowding; or can we think of some other methods of reducing the population of 
Undertrial prisoners that causes this problem?  
 
Are too many arrests necessary for maintaining law and order in the society? Can 
appropriate discretion be used immediately after the commission/reporting of crime to 
sort the chaff from the grain and to restrict detention to the minimum necessary?  
 
Can the process of criminal justice sustain even if offenders of minor nature are 
liberally released on bail, bond or unsupported personal recognizance instead of 
confining them to custodial care?  
 
Can women offenders, who have roots in the family and the society, be more readily 
granted bail, bond or unsupported personal recognizance without risking the due 
process of law?  
 
Can Undertrial prisoners be made to work and be paid minimum wages in order to 
support their family outside?  
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Should Undertrial Prisoners Review Committees comprising members of the local 
criminal justice machinery be formed at every district and sub-division, and 
empowered to release or recommend to appropriate authorities the release of inmates 
who deserve community based trial rather than custody based trial? 

 
Should such Committees visit prisons for review of cases of Undertrial prisoners every 
month or every fortnight?  
 
How best can unnecessary delays, postponement of hearing and non-production of 
accused before the magistrates be avoided so as to curtail further incarceration of 
Undertrial prisoners.  
 
Can the cases of women and young offenders remanded to judicial custody be queued 
up separately for early disposal?  
 
Can courts of some judicial magistrates be held once in a month or fortnight within 
the prison premises?  
 
Can the amount of bail/bond be justifiably linked to the socio-economic status of the 
accused?  
 
At what level should overcrowding in prisons be treated as unacceptable? (In some of 
the prisons the inmate population is 4 to 5 times the capacity) 
 
Participating functionaries of the system would certainly realize that there is a 
lack of inter-agency understanding of roles in the justice process, that some 
archaic statutes require re-examination, that things are not irremediably 
miserable and that they could be dealt with both at the policy level and at 
local level.  



72 

 

 fof/kd lgk;rk odhyksa ds fy, 
eqdnekiwoZ U;k; ij  

- Tk;Jh lw;ZUkkjk;UkUk 
 

1- eqdnek iwoZ U;k; dk ifjp;% lanHkZ 

jktw  dks ,d O;kikjh }kjk yksgs dh NM+ dks xkM+h ls mrkjus 
ds fy, j[kk tkrk gSA iqfyl mls fxj¶+rkj dj ysrh gS tcfd mls ekywe Hkh 
ugha Fkk fd og pksjh dh lEifRr dks mrkj jgk gSA 

csyk dks oS';ko`fÙk esa t+cjnLrh Hkst fn;k @jsM esa iqfyl 
mls fxj¶+rkj dj ysrh gSA 

ehuk] ,d fo/kok gS tks QqVikFk ij jgrh gS vkSj fnYyh ds dukWV Iysl ds 
guqeku eafnj esa Hkh[k ekax dj viuk xqt+kjk djrh gS] iqfyl }kjk fxj¶+rkj 
dj yh tkrh gS vkSj mls fHk[kkfj;ksa dh vnkyr esa yk;k tkrk gSA 

lyhe] ,d fo/kkFkhZ gS vkSj ,d bLykfed laXkBu ds lnL; dks iqfyl }kjk 
vkradokn ds vkjksi esa fxj¶+rkj dj fy;k tkrk gSA 

gjh] ,d izoklh et+nwj dks pksjh ds vkjksi esa fxj¶+rkj dj fy;k tkrk gSA 

Åij mYysf[kr lHkh mnkgj.kksa esa iwjh lEHkkouk gS fd vkjksih cgqr yacs le; ds 
fy, eqdnek iwoZ fgjklr esa Hkstk tk,xk 

 feydj vkjksih O;fDr vkSj mlds 
ifjokj ds fy, eqdnek iqoZ vkSj bldh fopkjk/khurk dh vof/k esa Lora=rk ds 
vf/kdkj dh ekax dks] csgn dfBu cuk nsrs gSaA  

izpfyr vlekurk vkijkf/kd U;k; iz.kkyh dh jkg dks csgn vleku vuqHko cuk 
nsrh gS D;ksafd ,d O;fDr ftlds ikl 
dkuwuh izfrfuf/kRo }kjk eqdnekiwoZ fgjklr ls cp ldrk gSA 

nq#i;ksx lzksr gSA >wBs dsl esa 
Qalkuk vk

vU;k;iw.kZ crk;k gSA 
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vijk/k dks jksdus ds fy, 

ds vkjksih ;k cscqfu;kn vkjksiksa ij >wBs dslksa esa Qalk;s tkus okys yksxksa ds 
fy,A mUgsa eqdnek iwoZ d+Sn esa yacs le; rd jguk i
os t+ekur izLrqr djus esa leFkZ ugha gksrsA 

(i)  

,d fxj¶+rkj O;fDr dks gekjs lafo/kku us dqN ekSfyd vf/kdkj fn;s gSa] ftUgsa 
lafgrk ds varxZr dkuwuh ekU;rk nh xbZ gSA fxj¶+rk

O;fDrxr Lora=rk loksZifj gks ftls mfpr fu/kkZfjr dkuwuh izfØ;k26 vkSj lafgrk 
esa mYYksf[kr fof/k ds cx+Sj Nhuk ugha tk ldrkA27 

fxj¶+rkjh ds vk/kkj ds ckjs esa lwfpr fd;s tkus dk vf/kdkj]28 vius ilan ds 
dkuwuh lykgdkj ls laidZ djus dk vf/kdkj29 vkSj lHkh pj.kksa esa dkuwuh 
lgk;rk dk vf/kdkj tks ,d fxj¶+rkj O;fDr dks fdlh Hkh rjg dh xyrQgeh 
dks nwj djus ;k vius cpko dk volj iznku djus esa leFkZ cukrk gSA 

vkxs] mPp U;k
dBksjrk dks de djus esa ekun.M o izfØ;k fu/kkZfjr djds vkSj iqfyl }kjk bl 

 vf/kd ;ksxnku fn;k 
gSA30 

tc dksbZ tkap 24 ?kaVksa ds Hkhrj iwjh ugha dh tk ldrh vkSj vkjksi iq[rk gks] 
iqfyl vf/kdkjh dks Mk;jh esa dsl ds baækt dh ,d izfr ds lkFk vkjksih dks 
ut+nhdh eftLVªsV ds le{k Hkstuk gksrk gSA ,slk blfy, gS D;ksafd U;k;k/kh'k 
}kjk U;kf;d le> ds mi;ksx ds cx+Sj iqfyl }kjk dh xbZ fxj¶+rkjh vuqfpr gSA 

                                                           
26vuqPNsn 21] Hkkjr dk lafo/kku 
27

57] 58] 60d 
28ogh 
29ogh 
30 -vkbZ-vkj-1984 ,l-lh-1349] 
Mh-ds- -vkbZ-vkj- 1997 ,l-lh- -lh-lh- 
746]ns[ksa fof/kd -vkbZ-vkj-
1983 ,l-lh-378 
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gekjs lafo/kku cukus okys bl lqj{kk dks ekSfyd vf/kdkjksa dk ,d egRoiw.kZ 
Hkkx cukuk pkgrs FksA fxj¶+rkjh ds le; ls 24 ?kaVksa ds Hkhrj ut+nhdh 
eftLVªsV ds le{k izLrqr fd;s tkus dk vf/kdkj] ftlesa eftLVªsV ds ikl ys 
tkus esa ;k=k esa O;rhr gksus okyk le; lfEefyr ugha gS] vuqPNsn 22 ds 
varxZr vkjksih dk ekSfyd vf/kdkj gSA 

laoS/kkfud lHkk ds le{k cgl ds nkSjku vuqPNsn 15 d dks lfEEkfyr djus 
ij¼tks vuqPNsn 22 ds vuq:Ik gS½ MkW-ch-vkj-vEcsndj dk oäO; izklafxd gS& 

ßvuqPNsn 15 d dsoy n-iz-la- ds nks lokZf/kd ekSfyd fl)karksa ds izko/kkuksa esa 

esa ekurk gS-----,d ewy ifjorZu djuk D;ksafd ge vuqPNsn 15 d ds izkDdFku 
ls tks dj jgs gSa og laln vkSj izkarh; fo/kkf;dk ds vf/kdkjksa ij ,d lhek 
ca/ku Mkyuk gS rkfd og nks izko/kkuksa dks fujLr u djs D;ksafd vc os Loa; 
gekjs lafo/kku esa lfEefyr dj fy;s x;s gSaA Þ31 

24 ?kaVksa ds Hkhrj izLrqfr] fxj¶+rkj djus okys O;fDr ds dkuwuh vf/kdkj vkSj 

gSA32/kkjk 167 ds varxZr fjekaM izfØ;k dk egRo tc vkjskih O;fDr dks igyh 
ckj eftLVªsV ds le{k izLrqr fd;k tkrk gS bl ckr esa fufgr gS fd iqfyl 
}kjk fxj¶+rkjh ds ckn ;g igyk volj gksrk gS tks fxj¶+rkjh dh U;kf;d 
Nkuchu dk volj iznku djrk gSA  

eftLVªsV ds fjekaM vkSj U;kf;d cqf) ds mi;ksx ds cx+Sj vkjksih dks Ykxkrkj 
fgjklr esa j[kuk voS/kkfud gSA fjekaM izfØ;k ds egRo ij cy nsrs gq, ih-,u-

Hkkxyiqj vk¡[k QksM+us okys dsl esa dgk fd] ßfjekaM ds 
cx+Sj fgjklr dks jksdus dk izko/kku ,d csgn LoLFk izko/ku gSA ;g eftLVªsV 

bldh voKk gksrh ikbZ 33 

^fjekaM vkSj t+ekur^ dk izko/kku eqdnek iwoZ d+Sn dks de djus ds fy, vkSj 
 

                                                           
31parliamentofindia.nic.in 
32iatkc jkT; cuke vtk;c flag] 1953 fØ-y-t- 180 
 
33[krjh ¼II½ cuke fcgkj jkT;] 1981 fØ-y-t- 470] ¼1981½1 ,l-lh-lh- 627- 
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(i) okLrfod rLohj 

okLro esa] eqdnek iwoZ yach d+Sn fu;e cu pqdk gS] ftlesa vkjksih dks vf/kdre 
oS/kkfud vof/k ds var esa Hkh tc fjekaM vuqer gS] ekxZj{kh iqfyl dh deh ds 
dkj.k eftLVªsV ds le{k izLrqr ugha fd;k tkrk gSA orZeku izpyu] ftlesa 
eftLVªsV igyh izLrqfr ij dksbZ loky ugha iwNrk gS vkSj mlds le{k izLrqr 
nLrkost+ksa ij mfpr voyksdu fd;s fcuk vkSj vkjksih dh vksj ls mfpr dkuwuh 

 

j{kd gS ftls tsy Hkstk x;k gS] vkSj blfy,] bldk nkf;Ro eftLVªsV ij gS fd 

izLrqr fd;k tk, vkSj  ;g fd eqdnek iwoZ fgjklr dks de fd;k tk lds rkfd 
 Hkh 

Mky jgh gksaA 

izFke vkSj mlds ckn dh izLrqfr esa ;kaf=d 

kke Hkh gSa] tSls fd tsyksa esa vR;f/kd HkhM+A ;g dqjhfr bruh 
lkekU; gS fd vc bls dqjhfr ekuk Hkh ugha tkrk gSA fjekaM ds izko/kkuksa dk 

d+Sn dkj.k Hkh gSA 

vkxs] cscqfu;kn vk/kkj ij dh xbZ fxj¶rkfj;ksa dk ifj.kke vuqfpr vkSj çHkkoghu 
tkap ds #i esa lkeus vkrk gSA ;g okLrfod vijk/kh dks naM ls cp fudyus dk 
volj nsxk] bl izdkj ihfM+r dks U;k; ls oafpr dj nsxkA U;k; ls oafpr djus 
dk ,d [k+rjukd urhtk deh gks 
ldrk gSA fdlh Hkh 
vkSj lEeku izkIr djus ds fy, izpfyr lkekftd o vkfFkZd lanHkZ ds izfr 

 

h 
laj{k.kksa ds vkl ikl gh jgsxk t  
fgjklr jksdus ;k mnkjoknh t+ekur ds vkosnu vkSj ca/ki= izpyuksa ij cgl 
djus ds fy, rS;kj djsxk] bl izdkj os eqdnek iwoZ U;k; esa ;ksxnku dj 
ldsaxsA 
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eqdnek iwoZ U;k; esa fof/kd lgk;rk laj{k.k dh lqj{kk 

1- fof/kd lgk;rk leku U;k; ds fy, O;oLFkk ds :Ik esa 

gekjs lafo/kku ds vuqPNsn 22¼1½ ds varxZr izR;sd vkjksih dks viuh ilan ds 
odhy ls laidZ djus dk vf/kdkj gSA 

miyC/k djkus ds fy, izHkkodkjh ,ao xq.koRrk okyh dkuwuh lgk;rk o lsok ,d 

lgk;rk ds vf/kdkj ds dk;Z&{ks=] blds dk;kZUo;u vkSj forj.k ;a=kofy ds ckjs 
 

 
 -,u-Hkxorh dh v/;{krk esa] 1971 esa fu;qDr 

lfefrA 
 197334  es  
 197735 esa fu;qDr twjhMhds;j lfefr 
 
1977 esa twjhMhds;j lfefr dh fu;qDrh lHkh jkT;ksa esa ,d leku vk/kkj ij 
Ik;kZIr dkuwuh lsokvksa dks LFkkfir djus ds fy, dh xbZ FkhA ftldk lekiu 
fQj Hkkjr ljdkj }kjk 1980 esa dfeVh QkWj yhxy ,M fLde ¼CILAS½ ds xBu 
ij gqvkA 
 
bu lHkh lfefr;ksa us dkuwuh lgk;rk ds vf/kdkj dks ekSfyd vf/kdkj ds :Ik esa 
igpkuk gS] ftldh xkjaVh jkT; }kjk U;k; rd leku igqap ds fy, nh tkuh 
pkfg,A   

fof/kd lgk;rk ds izko/kku dks vkijkf/kd U;k; iz.kkyh dh dBksjrk dks de 
d
vkjfEHkd pj.k esa izHkkodkjh dkuwuh izfrfuf/kRo }kjk U;k; rd igaqp izkIr gS] 
ladfYir dj fy;k x;k FkkA 

                                                           
34 -vkj- 
Fkh vkSj blus yksxksa ds fy, izfrfØ;kRed U;k; uked fjiksVZ izLrqr fd;k 
35bl lfefr dh fu;qfDr Hkkjr ljdkj }kjk dh xbZ Fkh ftlesa U;k;k/kh -,u- -vkj- 
blesa lfEefyr Fks vkSjblus & leku U;k;% lkekftd U;k; uked fjiksVZ izLrqr fd;kA 
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fof/kd lgk;rk vkSj gekjs lkekftd&vkfFkZd lanHkZ esa x+jhch ds chp tqM+ko 
,] lfefr;ksa us dgk fd% 

 

 

 fof/kd lgk;rk esa dkuwu vkSj laLFkkxr lq/kkj dks Hkh lfEefyr fd;k 
tkuk pkfg, 

 A 

bu lfefr;ksa }kjk bl ckr dks ekU;rk nh xbZ Fkh fd% 

 fof/kd 

 

 tsy vkSj vU; fgjklrh laLFkkuksa ds d+Sfn;ksa dks dkuwuh lgk;rk vkSj 
lykg dk fu;fer izca/ku fd;k tkuk pkfg,A 
 

2-  igqap dks laLFkkxr cukuk pkfg, 

jkT; ds [kpsZ ij dkuwuh lgk;rk ds vf/kdkj dk] 1976 esa ,d lkaoS/kkfud 

djk;k x;k FkkA vuqPNsn 39 d jkT; }kjk mfpr dkuwuksa vkSj Ldhekssa }kjk 
lHkh ds fy, leku U;k; dks lqjf{kr djus dks vfuok;Z cukrk gSA 

U;k;ikfydk us x+jhcksa dh t+:jrksa dk] lekurk vkSj thou thus ds vf/kdkj 
¼vuqPNsn 14 ,ao 21½ ds jpukRed vuqokn }kjk mRrj fn;k gS vkSj dkuwuh 
lgk;rk ds vf/kdkj dks thou thus ds vf/kdkj ds lkFk i<+ dj bls ekSfyd 
vf/kdkj cuk fn;k gSA36 

mPpre U;k;ky; us ekuk gS fd% 

 fof/kd lgk;rk dk vf/kdkj u dsoy eqdnes ds nkSjku miyC/k gS cfYd 
eftLVªsV ds le{k igyh ckj izLrqr fd;s tkus ij Hkh] vkSj 

 

                                                           
36,e-,p- -vkbZ-vkj-1978 ,l lh 1548 
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 ;g eftLVªsV dk nkf;Ro gS fd og vkjksih dks bl vf/kdkj ds ckjs esa 
cryk, vkSj dkuwuh lgk;d odhy miyC/k djk;sA37 

izkjEHk esa ljdkjh [kpsZ ij dkuwuh izfrfuf/kRo dks lqfuf
mPPkre U;k;ky; us iqfyl ij ;g nkf;Ro Mkyk gS fd og lEc) dkuwuh 
lgk;rk lfefr dks blds ckjs esa cryk,A38 

bl O;oLFkk fof/kd lsok,a 
izkf/kdj.k }kjk fu;qDr odhy Loa; Fkkus ij yk, x, ,d fu/kZu vkjksih rd 
igqapsxk A 

bl izdkj ,d dkuwuh lgk;d odhy vijk/kh dk izfrfuf/kRo eftLVªsV ds 

:Ik ls Hksts tkus ds fo:) ftjg dj ldrk gSA 

 

fof/kd lsok,a izkf/kdj.k vf/kfu;e 

fof/kd lsok,a izkf/kdj.k vf/kfu;e ¼,y-,l-,-,-½ dks 1987 esa cuk;k x;k Fkk] 
ysfdu bls ykxw dsoy 1996 esa fd;k x;k FkkA bl vf/kfu;e dks fof/kd 
lsok,a izkf/kdj.k ds xBu ds fy, cuk;k x;k Fkk rkfd ;g miyC/k djk lds% 

 det+ksj oxksZa ds fy, eq¶+r dkuwuh lsok,a vkSj 

 yksd vnkyrksa dk vk;kstu djus ds fy, 

 

vf/kfu;e fu/kkZfjr djrk gS% 

 vk; ekunaM 

 fof/kd lgk;rk ds fy, ;ksX; O;fDr;ksa dh lwph 

 fof/kd lsokvksa dks iznku djus ds fy, oxhZd`r lajpuk 
 
 

                                                           
37[krjh ¼II½ cuke fcgkj jkT;] 1981 fØ-y-t- 470] ¼1981½1 ,l-lh-lh- 627 
38 -vkbZ-vkj-1983 ,l-lh-378 
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vf/kfu;e ds varxZr ykHkkFkhZ 

vf/kfu;e ds varxZr mu yksxksa dh Js.kh dks lwphc) fd;k x;k gS tks vk; dk 
fopkj fd;s cx+Sj dkuwuh lsokvksa dks izkIr djus dk vf/kdkj j[krs gSa] tSls fd% 

 vuqlwfpr tkfr ,ao tutkfr dk dksbZ lnL; 

 ekuo rLdjh dk ihfM+r O;fDr ;k fHk[kkjh  

 efgyk ;k cPps 
 fodykax O;fDr 

 fdlh vokafNr deh ls ihfM+r O;fDr tSls fd lkewfgd foink] uLyh 
fgalk] tkrh; vR;kpkj] ck<+] lw[kk] Hkwdai ,ao vkSn~;ksfxd >xM+ksa ls 
ihfM+r] ;k 

 vkSn~;ksfxd dkexj] ;k 
 

 
 

mijksDr Js.kh;ksa ds vykok] dksbZ Hkh O;fDr tks fu/kkZfjr vk; ;ksX;rk dks iwjk 
djrk gks] og bl dkuwu ds varxZr dkuwuh lsokvksa ds ;ksX; gksxkA 
 

ft+yk ,ao rkYkwdk Lrj ij fd;k x;k gSA mPpre U;k;ky; ,ao mPPk 
U;k;ky;ksa dh Loa; viuh dkuwuh lgk;rk lfefr gSA 

-,y-,l-,-
lgk;rk Ldhe rS;kj dj ldrk gS ogha jkT; dkuwuh lsok,a izkf/kdj.k ¼,l-,y-
,l-,-½ Hkh vius&vius jkT;ksa ds fy, ekWMy Ldhe cukrs gSaA ,l-,y-,l-,- 
vkSj ft+yk fof/kd lsok,a izkf/kdj.k tsyksa esa dkuwuh lgk;rk fDyfud Hkh 
pykrs gSaA 

jktLFkku jkT; us fjekaM vkSj tsy ds fy, ,d ekWMy dkuwuh lgk;rk Ldhe 
-,y-,l-,-½ }kjk 

odhyksa dks ^fjekaM vkSj t+ekur* ds dslksa esa dkuwuh lgk;rk nsus ds fy, 
fu;qDr fd;k tkrk gSA ftUgsa ^fjekaM vkSj t+ekur* odhy dgk tkrk gS] mUgsa 
6 eghus dh vof/k ds fy, fu;qDr fd;k tkrk gS] ftlds var ds ckn] ubZ 
fu;qfDr;ka dh tkrh gSaA blds vykok] ,u-,y-,l-,- ds ,d Ldhe ds varxZr 
odhyksa dks] vkijkf/kd dslksa ds eqdneksa esa dkuwuh lgk;rk nsus ds fy, ,d 
iSuy esa fjVsuj ds :Ik esa j[kk tkrk Gsa 
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I. izHkkoh dkuwuh izfrfuf/k vkSj /kkjk  167 ds rgr U;k;k/h'k dh 
Hkwfedk ds chp cqfu;knh tqM+ko 

(i) fxj¶rkjh] fjekaM vkSj izFke is'kh % 

lrdZ vkSj ltx n.Muk;d ds lkFk&lkFk izHkkoh dkuwuh çfrfuf/kRo ls lHkh 
vkjksih O;fDr;ksa] [kkldj mu yksxksa dh eqdnek iwoZ ds U;k; rd leku :i 
ls igq¡p lqfuf'pr gksrh gS tks vius yEcs dkjkokl ds vkxs iwjh rjg ls 
fuLlgk; gSA mudh ,slh nqxZfr mudh nfjnzh @daxkyh] fyax] /keZ ] tkfr] 
mez vkSj viaxrk ds dkj.k gSA 

tks/kiqj esa fjekaM vkSj tekur ds odhyksa ds fy, lh,pvkjvkbZ }kjk fjekaM 
ij dk;Z'kkyk ds nkSjku odhyksa us vius vke vuqHkoksa esa crk;k fd mudh 
nLrkostksa dh izFke izLrqfr dh voLFkk esa mu rd dksbZ igq¡p ugha cu ikrh gS 
vkSj bl voLFkk esa mudh dksbZ Hkwfedk Hkh ugha gksrh gSA cpko i{k ds odhy 
dh iqfyl fgjklr ;k U;k;kf;d fgjklr esa fjekaM ds le; dksbZ gLr{ksi u 
gksuk ,d ^lkekU;* pyu gSA 

nfjnz vkjksih] ftUgsa dkuwuh lgk;rk igq¡pkus ds fy, ,d odhy fn;k tkrk gS] 
mldk igyh is'kh esa u rks dksbZ çfrfuf/kRo fd;k tkrk gS ;k vxj mldk 
çfrfuf/kRo fd;k x;k] rks ,sls cpko i{k dk odhy dksbZ nLrkost u gksus ;k 
vkjksih vkSj mlds ifjokj ds lnL;ksa ds lkFk dksbZ ckrphr@lykg&e'kfojk u 
gksus ds dkj.k fjekaM dk izHkkoh <ax ls fojks/k dj ikus esa vleFkZ jgrk gSA 
iqfyl fgjklr esa fxj¶rkj O;fDr dks 24 ?kaVs rd j[kk tk ldrk gS] bl 
vof/k esa iqfyl dks vkjksfir vijk/k dh tk¡p djuh gksxhA 

bl lafgrk dh /kkjk 167 U;k;k/h'k dks ;g 'kfDr nsrh gS fd og vkjksih dks 
;k rks iqfyl ;k U;kf;d fgjklr dh fjekaM ij Hkstus dk vkns'k nsA ,slk 
djus dk è;s; vU;k;iw.kZ vkSj xSj&dkwuh fxj¶rkjh dh tk¡p djuk vkSj bl 
izdkj eqdnek iwoZ dh vuko';d dSn dks jksduk gSA 

vkjksih dh igyh is'kh ds le; dkuwuh lgk;rk igq¡pkus okys odhy }kjk xjhc 
vkjksih ds izHkko'kkyh çfrfuf/kRo ls ;g lqfuf'pr gksxk fd fdlh vkjksih ds 
vf/kdkjksa ls lacaf/kr oS/kfud lqj{kk dk iwjk ikyu fd;k x;k gSA 
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tc fdlh vkjksih dks U;k;k/h'k ds lkeus igyh ckj is'k fd;k tkrk gS] ml 
le; U;k;k/kh'k dk ;g mÙkjnkf;Ro gksrk gS fd og vkjksih dh lHkh rjg dh 
lqj{kk dk vuqikyu djsA cpko i{k ds odhy dk Hkh vius eqofDdy ds izfr 
;g drZO; gS fd og ;g lqfuf'pr djs fd mlds eqofDdy ds vf/kdkjksa dh 
j{kk gks jgh gSA 

cpko i{k ds odhy ds ikl ;g volj gS fd og fxj¶rkjh ds rqjar ckn vius 
eqofDdy vkSj mlds ifjokj ds lnL;ksa ls iqfyl Fkkus esa gh fey ys] ftlls 
og viuh vPNh rS;kjh dj lds vkSj vius izHkko'kkyh rdks± ls mldh igyh 
is'kh esa gh mls vuko';d fjekaM esa Hkstus dk fojks/k djs ctk; blds fd og 
vkjksi&i= cuus dk bartkj djsA 

igyh is'kh esa gh vxj U;k;k/kh'k bl ckr ls larq"V gks tkrk gS fd fxj¶rkjh 
dk dksbZ lj&iSj ;k dksbZ vk/kkj ugha gS rks ,sls esa mlds ikl vkjksih dks fjgk 
dj nsus dk vf/kdkj gSA bl lafgrk dh /kkjk 59 esa dgk x;k gS fd vxj ,d 
ckj vkjksih iqfyl }kjk fxj¶rkj dj fy;k x;k rks mls vius Lo;a ds ck¡M ;k 
tekur ;k fdlh fo'ks"k vkns'k ds vykok fdlh vkSj vk/kkj ij fjgk ugha 
fd;k tk ldrk gSA vxj vkjksih dh fxj¶rkjh vkSj dSn xSj&dkuwuh ugha dgh 
tk ldrh gS rks ,sls esa mls mlds vius ck¡M ;k tekur ij fjgk fd;k tk 
ldrk gSA ysfdu vxj mldh fxj¶rkjh  xSj&dkuwuh ikbZ tkrh gS rks ,sls esa 
,slk dksbZ loky gh ugha mBrk gS fd mls vius Lo;a ds ck¡M ;k tekur ij 
fjgk fd;k tk ldrk gS vkSj leqfpr vkns'k gh mldh fjgkbZ dk vkns'k gksxk 
;kuh fo'ks"k vkns'k ikfjr djds vkjksih dh fjgkbZ dk vkns'k nsuk] tSlk /kkjk 
59 ds ckn ds Hkkx esa voyksdu fd;k x;k gSA 

;g lq>ko nsus ds i;kZIr fof/'kkL=k lEer vk/kj gS fd /kjk 167 ds rgr 
fdlh vkjksih O;fDr dks fjekaM esa Hkstus esa U;k;k/kh'k dks U;kf;d le> ls 
viuh 'kfDr dk mi;ksx djuk gksxkA blds fy, igyh ckj is'k gksus ij ;k 
rks fgjklr esa fjekaM vkSj ckn esa U;kf;d fgjklr esa rHkh Hkstk tk ldrk gS 
tc eftLVªsV dh bl Mk;jh dh izfof"V;ksa vkSj mlds ikl ekStwn nLrkostksa 
dks ns[kus ds ckn bl fu"d"kZ ij igq¡prk gS fd ,slk fjekaM t#jh gSA 

(ii) fxj¶rkjh ls lacaf/kr izko/kkuksa esa gky esa fd, x, oS/kkfud la'kks/ku% ;g 
ikB~;Øe lhvkjihlh vkSj ijke'kZ rd mudh 'kh?kz vkSj izHkkoh igq¡p ds {ks=ksa 
ds gLr{ksiksa ds fy, mudk vFkZ fudkyus esa gky ds oS/kfud la'kks/ku miyC/k 
djk,xk ftlls vuko';d fxj¶rkjh vkSj dSn dh jksdFkke dh tk ldsA 
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o"kZ 2008 esa 1973 dh lafgrk esa cM+s la'kks/ku fd, x,A bl lafgrk esa ;s 
cnyko U;k;'kkL= ij vk/kkfjr gSa ftUgsa mPp U;k;ikfydk }kjk fxj¶rkjh iwoZ 
vkSj fxj¶rkjh mijkar dh lqj{kk ds vk/kkj ij fodflr fd;k x;k gSA vc 
tekur fn, tkus ;ksX; ekeyksa esa vkjksih dks lcls igys is'kh dk ,d uksfVl 
tkjh djuk gksxk vkSj iqfyl dks vkjksih dh fxj¶rkjh ds dkj.k crkus gksaxs 
(/kkjk 41 ,A 

la'kksf/kr izko/kkuksa ds fufgrkFkZ ij ppkZ djrs gq, bykgkckn mPpre U;k;ky; 
us dgk fd vkerkSj ij tgk¡ vkjksih dk ,QvkbZvkj esa uke gS vkSj bl vijk/k 
dh ltk 7 lky rd ds dkjkokl dh gS] ,sls ekeys esa 'kq#vkrh voLFkk esa 
vkjksih dh fxj¶rkjh t#jh ugha gS mls bl lafgrk dh /kjk 41 , ds rgr 
iqfyl vf/kdkjh ds lkeus mifLFkr gksus dk ,d uksfVl tkjh djds mldh 
mifLFkfr dks lqjf{kr j[kk tk ldrk gSA 

bu ekeyksa esa vkjksih ds vijk/k esa 'kkfey gksus laca/kh i;kZIr lcwr ,df=r 
djus ds ckn mls fxj¶rkj fd;k tkuk pkfg, vkSj bl ij ,d vkjksi&i= is'k 
djuk t#jh gSA 

iqfyl dks 7 o"kZ rd dh ltk fn, tkus okys [kkl ekeys esa vkjksih dks 
fxj¶rkj djus ds dkj.kksa dks ;FkkFkZ :i ls vkSj bZekunkjh ls fjdkMZ djuk 
gksxkA vnkyr dk vkxs dguk Fkk --------- ^^iqfyl dks dsl Mk;jh esa e'khu dh 
rjg vkSj fuR; Øe esa ;g ugha fy[kuk pkfg, fd ,slh laHkkouk gS fd vkjksih 
Hkkx tk, ;k ;g eku ysuk fd vkjksih /kjk 41 , ds rgr mifLFkr gksus ds 
uksfVl dk tcko u ns ;k og lcwrksa ds lkFk NsM+&NkM+ djs] tc rd fd ,slk 
fopkj j[kus ds ihNs Bksl dkj.k u gks vkSj vkjksih dks fxj¶rkj djus ls igys 
dsl Mk;jh esa Li"V :i ls ;g fopkj cukus ds Bksl dkj.k crk,¡A** 

(iii) mnkjoknh tekur vkSj ck¡M ds pyu dks ykxw djus dh t#jr %  

gqlSukjk [kkrwu cuke fcgkj jkT; ds ekeys esa loksZPp U;k;ky; us ik;k ds 
eqdnek >sy jgs gtkjksa dSnh ftu ij tekur ;ksX; vkjksi yxk gS os tsy esa 
gh Fks D;ksafd mUgsa tekur ij fjgk gksus ds vius vf/kdkj dk irk gh ugha gS 
vkSj os xjhch ds dkj.k fdlh odhy dk [kpZ mBk ikus esa vl{ke gSaA  

U;k;ewfrZ Hkxorh us ik;k fd gekjh vkijkf/kd U;k; O;oLFkk esa tekur ikus 
dk tks izko/kku ekStwn gS og xjhc fojks/kh gS vkSj tks xjhcksa dks eqdnek&iwoZ 
dh dSn esa cjlksa rd cuk, j[kdj vkSj mUgsa muds ?kj ls nwj j[kdj mUgsa 
U;k; ls misf{kr djrk gSA 
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dkuwuh lgk;rk igq¡pkus okys odhy dks vkjksih dks O;fDrxr ck¡M ij fjgk 
djokus ds fy, dkuwuh izko/ku vkSj dsl laca/h dkuwu dk Hkh mi;ksx djuk 
gksxk ftlls tekur ds laca/k esa dkuwu ds vleku ifjpkyu ij fot; gkfly 
dh tk ldsA eksrh jke cuke mÙkj izns'k jkT; ds ekeys esa loksZPp U;k;ky; 
dk ekuuk Fkk fd xokgh nsus dh iwoZ 'krZ ls tekur ij fjgk gksus okys vkjksih 
ds vf/kdkj dh vogsyuk gksrh gS vkSj tekur esa vkjksih Lo;a ckaM Hkjdj 
fcuk xokgh ds Hkh fjgk gks ldrk gSA ysfdu O;ogkj esa LFkkuh; xokg is'k 
djus ij tksj fn;k tkrk gS ftlls ;g r; gksrk gS fd xjhc vkjksih dks 
^tekur feysxh ;k tsy*A 

60@90 fnuksa dh le;&lhek ftlesa vkjksih dks fjekaM ij j[kk tk ldrk gSA 
bl lhek dk fu/kkZj.k blfy, fd;k x;k ftlls iqfyl ij tYnh ls tYnh 
tk¡p iwjh djus dk ncko cuk jgsA ,slk djus vkSj 60@90 fnuksa dh fu/kkZfjr 
vof/k esa vkjksi&i= nkf[ky djus esa foQy gksus ls vkjksih ^vfuok;Z tekur* 
dk gdnkj gks tkrk gSA ,d ltx odhy ^pwd tekur* ds bl izko/kku dk 
ykHk mBk ldrk gS vkSj ;g lqfuf'pr dj ldrk gS fd vkjksih yEcs le; 
rd eqdnek iwoZ dh ltk dk ik= u cusA 

cpko i{k odhy xjhc @ detksj eqofDdy dks eqdnek&iwoZ dk U;k; fnykus 
ds fy, D;k&dqN dj ldrk gS\ 

 vxj 41 , ykxw gksus ;ksX; gS rks mldh fxj¶rkjh dk fojks/k djsa vkSj 
vius eqofDdy dks fxj¶rkj djkus dh ctk; mls is'k gksus dk uksfVl ikus 
ds mlds vf/kdkj ij gh tksj Mkysa( /kkjk 41 ,A 

 vkjksih O;fDr ls ;g lqfuf'pr djsa fd D;k mls mldh fxj¶rkjh ds 
vk/kkj dh tkudkjh nh xbZ gSA 

 vius eqofDdy ls ,QvkbZvkj dh ,d izfr dh ekax djsaA 

 ;g lqfuf'pr djs fd D;k U;k;k/h'k }kjk fxj¶rkjh i=kad dh tk¡p dh xbZ 
gS ;k ugha( /kkjk 41 chA 

 tc dHkh laHko gks tekur ds fy, vkosnu djsa] vxj vkids eqofDdy dks 
tekur fey xbZ gS ysfdu og bldh vkSipkfjdrk iwjh dj ikus esa vleFkZ 
gS rks ,sls esa mls xokg ds lkFk ;k mlds fcuk O;fDrxr ck¡M ds vk/kkj 
ij fjgk djus dh ekax djsaA 

 iwNrkN ds nkSjku ogk¡ mifLFkr jgus ij tksj nsa (/kkjk 41 MhA 
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 ;g lqfuf'pr djsa fd vkids eqofDdy dh fxj¶rkjh ds rqjar ckn LokLF; 
vf/kdkfj;ksa@ iath r MkDVjksa efgyk vkjksih ds ekeys esa efgyk MkDVj 
}kjk mlds LokLF; dh tk¡p dj yh xbZ gSA 

 vxj vkids eqofDdy us iqfyl fgjklr esa ;kruk ;k nqO;Zogkj dh f'kdk;r 
dh gS rks mlds MkDVjh ijh{k.k dh ek¡x djsaA 

 ;g lqfuf'pr djsa fd vkids eqofDdy dks 24 ?kaVs ds Hkhrj lq;ksX; 
U;k;k/h'k ds lkeus is'k fd;k x;k gS (ftlesa U;k;ky; rd igq¡pus esa yxus 
okyk le; 'kkfey ugha gS (/kkjk 57 ds lkFk /kjk 56 i<+saA 

 igyh is'kh ds nkSjku vxj vkids eqofDdy dh fxj¶rkjh dk dksbZ Li"V 
vk/kkj u is'k fd;k x;k gks] rks ,sls esa vius eqofDdy dks fjgk djus 
laca/kh rdZ nsaA 

 iqfyl }kjk nk;j fjekaM ds vkosnu dh ,d izfr dh ekax djsa vkSj igyh 
ckj mifLFkr gksus ij fgjklr esa fjekaM dk fojks/k djrs gq, izHkko'kkyh <ax 
ls viuk rdZ j[ksa vkSj ;g lqfuf'pr djsa fd tc rd fd eftLVsªV }kjk 
dsl Mk;jh dh tk¡p u dh tk, ;k bl ekeys esa tc rd fd og vius 
U;kf;d fnekx dk mi;ksx u djs rc rd dksbZ fjekaM&vkns'k u ikfjr 
gksus nsaA 

 vxj 60@90 fnuksa dh fu/kkZfjr le; lhek esa vkjksi&i= ugha nkf[ky 
gksrk gS rks ,sls esa lpsr jgsa vkSj ^pwd tekur* ds izko/kkuksa dk mi;ksx 
djsaA 

iqu'p;kZ ds ckjs esa 

jktLFkku esa dkuwuh lgk;rk igq¡pkus okys odhyksa ds fy, eqdnek&iwoZ U;k; ij 
tkjh dkuwuh f'k{kk dk;ZØe eqdnek iwoZ ds izR;sd egÙoiw.kZ pj.k esa dkjkokl 
vkSj fxj¶rkjh ls ysdj vkjksi&i= vkSj fQj eqdnes  rd vuko';d dSn ds  
fo#)  dkuwuh rFkk vU; j.kuSfrd lek/kku djus ds fy, tks/kiqj ds ftyk 
dkuwuh lsok izkf/kdj.k }kjk fu;qDr fjekaM vkSj tekur ds odhyksa vkSj iSuy 
odhyksa dh Hkwfedk ij tksj nsxkA  
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bl ikB~;Øe dks lgHkkxh odhyksa dks enn djus ds fy, x<+k x;k gS ftlls os 
bl O;oLFkk esa O;kIr xSj&dkuwuh pyuksa dh igpku dj ldsa tks fd iqfyl Fkkus] 
vnkyr d{k vkSj tsy ds Lrj ij O;ofLFkr <ax ls fd, tkus okys nqjkpkjksa] 
vnkyrh pkykdh@/kwrZrk rFkk vU; lkekftd&dkuwuh pyuksa ls mitk gSA 

bl ikB~;Øe dk eq[; è;s; dkuwuh 'kklu ds egÙo dh le> fodflr djuk] 
lkaLFkkfud :i ls bl O;oLFkk ds etZ dk irk yxkuk vkSj vijkf/kd U;k; 
O;oLFkk esa lq/kkj djus dh vko';drk ij tksj nsuk gSA bldk è;s; dkuwuh 
'kklu ds ekudksa dks iwjk djus ds fy, iqfyl] tsy lq/kkj] dkuwuh lgk;rk 
O;oLFkk esa lq/kkj vkSj U;kf;d lq/kkjksa ds chp ds ewyHkwr tqM+ko dh vPNh 
le> cukuk gSA 

bl ikB~;Øe dk ewy eeZ fjekaM vkSj tekur ds dkuwu dk izHkkoh <ax ls 
mi;ksx djuk gS ftlls eqdnek iwoZ dh dSn dks de fd;k tk lds] [kkldj 
detksj] eksgrkt vkcknh ds fy,A vkjksih dh nks"kiw.kZrk vkSj mlds vf/kdkj 
ds nksgjs ekin.M dk vè;;u fd;k tk,xk] ftlesa dSn dh vekuoh; 
ifjfLFkfr;ksa vkSj muds lkekftd&vkfFkZd izHkko] lkFk gh lkFk dSn ds nkSjku 
vf/kdkjksa dh j{kk ij tksj fn;k tk,xkA 

dkuwuh lgk;rk] odhy ds is'ks esa uSfrdrk vkSj odhy&eqofDdy ds fj'rs ds 
ewy fl)kUrksa dks nksgjkrs gq, bl ikB~;Øe esa dkuwuh 'kkld ds mPp mís';ksa 
dks iwjk djus ds fy, vnkyrh pyuksa esa lq/kkj ykus dk iz;kl fd;k tk,xkA 
bl ikB~;Øe ds visf{kr ifj.kke bl izdkj ls gSa& 

 ijke'kZ rd 'kh?kz igq¡p lqfuf'pr djuk % xSj&dkuwuh iqfyl@U;kf;d 
fgjklr dks jksduk] tks/kiqj esa dksbZ Hkh vkjksih fcuk lqj{kk ds u jgsA 

 izHkkoh izfrfuf/kRo lqfuf'pr djuk % fjekaM dk izHkkoh <ax ls fojks/k 
djus dh j.kuhfr] tks/kiqj esa tekur vkSj ck¡M ij fjgkbZ ds izko/kuksa 
dk lcls vPNs <ax ls mi;ksxA 

 tks/kiqj esa eqdnek&iwoZ dh dSn ds {ks= esa lkoZtfud lqj{kk dks etcwr 
djukA 

 xSj&dkuwuh dSn ds izHkkoksa dh fn'kk esa laosnu'khyrk c<+kuk vkSj 
dqçFkvksa dks cnyus ds fy, gLr{ksi djus ds rjhdksa vkSj dq'kyrk dks 
csgrj cukukA 
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dSls bl ikB~;Øe dks lapkyu fd;k tk,xk\ 

bl ikB~;Øe esa vusd dk;Z'kkykvksa dk vk;kstu vkSj fgjklr & iqfyl Fkkuk 
vkSj tsy] fjdkMZ d{k vkSj detksj leqnk;ksa ds LFkku dk Hkze.k djds mudk 
tk;tk fy;k tk,xkA izR;sd dk;Z'kkyk esa vijkf/kd U;k; O;oLFkk ds mu ,d 
;k mlls T;knk igyqvksa dk lacks/ku fd;k tk,xk ftudk U;k;ksfpr eqdnes vkSj 
vkjksih ds vf/kdkjksa ij cqjk izHkko iM+rk gS] ftUgsa detksjh vkSj gkoh nqjkxzg ds 
lanHkZ esa vkadk tk,xkA izR;sd dk;Z'kkyk esa dkuwu vkSj fof/k'kkL=k ds Kku] 
dkuwuh dq'kyrk dks dsUnz esa j[kk tk,xk ftlls odhy&eqofDdy ds chp ds 
fj'rs rFkk lqj{kk dh rS;kjh dh j.kuhfr cukbZ tk lds] rkfdZdrk cus vkSj muesa 
lq/kkj gksA 

bl ikB~;Øe esa ftu foLr`r {ks=ksa dks 'kkfey fd;k tk,xk os bl izdkj ls gS& 

 lhvkjihlh ij iqu'p;kZ dk;Z'kkyk 

 dsl dk fo'ys"k.k 

 dkuwuh j.kuhfr;k¡] dkuwuh lgk;rk vkSj izks&cksuks odkyr 

 lcwr esa ubZ izxfr 

 dkuwu] U;k; vkSj lc dqN v/kj esa 

 dkuwuh 'kklu vkSj vijkf/kd U;k; O;oLFkk esa lq/kkjA 

mijksDr fo"k;ksa ij pqfuank ys[k] oS/kfud izko/kku] dsl ds dkuwu] dkuwu vk;ksx 
rFkk vU; vk;ksx ds egÙoiw.kZ fjiksVksa± dks lgHkkfxrk fuHkkus okys odhyksa dks 
lkSaik tk,xkA blls os vuko';d fgjklr] rdZ&fordZ] iqu% ijh{k.k rFkk lcwr 
cukus dh dq'kyrk fodflr djus laca/kh vko';d dkuwuh Kku ls voxr gksaxsA 

dk;Z'kkyk la[;k I dk ifjp; 

bl J`a[kyk dh igyh dk;Z'kkyk esa U;k;ksfpr eqdnes vkSj izko/kuksa ds ?kVdksa dks 
dsUnz esa j[kdj vijkf/kd dk;Ziz.kkyh dh iwjh tkudkjh iznku dh tk,xh ftldk 
è;s; eqdnek&iwoZ dh dSn dks ?kVkuk gSA bls fxj¶rkjh] fjekaM] tekur vkSj 
vkjksi&i= ls lacaf/kr lafgrk ds izko/kkuksa ij iqu'p;kZ ekM~;wy ds :i esa x<+k 
x;k gSA bldk tksj Kku vkSj dq'kyrk ij gksxk ftldh Fkkuk vkSj vnkyr nksuksa 
eqdnek&iwoZ dh voLFkk esa izHkkoh izfrfuf/kRo miyC/k djkus esa t#jr iM+rh gS 
vkSj bl izdkj vuko';d dSn dks de djuk gSA 
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bl dk;Z'kkyk dk mís'; fuEufyf[kr y{;ksa dks gkfly djuk gS& 

 vPNk Kku vkSj vkt ds fnuksa dh t#jrksa vkSj ewY;ksa dks vkRelkr 
djuk gS ftlls vuko';d dSn dks jksdus ds fy, dkuwuh 'kklu ds 
fl)kUrksa] laoS/kfud ewY;ksa] oS/kfud mís';ksa vkSj U;k;ksfpr eqdnes ds 
ewy rÙoksa dks le>k vkSj ekuk tk lds] 

 eqdnek&iwoZ vkSj eqdnes ds pyuksa dh voS/krkvksa dk vPNs <ax ls 
vkdyu 

 O;fDrxr Lora=rk rFkk fjekaM o tekur dh izfØ;k dk izHkko'kkyh <ax 
ls fd, tkus okys iz;ksx dk csgrj ewY;kadu 

 lhts,l ds fofHkUu ljksdkjksa ds vf/kdkjksa vkSj drZO;ksa ds izca/ku vkSj 
fdl izdkj ls lafgrk esa 'kfDr;ksa ds laHkkfor nq#i;ksx dks lacksf/kr 
fd;k tkrk gS] mu ij le> c<+kuk 

 lhts,l ds ik=ksa dh foosdk/khu 'kfDr;ksa] muds fjdkWMZ rFkk fjiksVZ vkSj 
budh O;k[;k dh vPNh le> cukukA 

bl dk;Z'kkyk ls oS/kkfud mís'; vkSj LFkkuh; pyuksa ds chp dh nwjh dk irk 
pysxk vkSj fof'k"V voS/krkvksa] [kkldj eqdnek&iwoZ ds Lrj ij voS/krkvksa dh 
lwph cukus esa enn feysxh ftlls odhy bl ikB~;Øe ds nkSjku vkSj mlds 
ckn izfØ;kRed vkSj fof/k'kkL=k laca/kh Kku dk O;ofLFkr vkSj fujarj iz;ksx 
djds cnyko ykus esa l{ke gksaxsA 
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U;k; rd igq¡p  
¼,d canh  

vkj-ds-lDlsuk 

vkSfpR; 

,d izHkkodkjh ^U;k; rd igq¡p* dk lcls et+cwr nkok mu yksxksa dh fLFkfr 
ls tUe ysrk gS ftUgksaus vius Lora=kiwoZd ?kweus&fQjus ds vf/kdkj dks fdlh 
^mfpr* U;kf;d izfØ;k ds varxZr [kks fn;k gS] ftUgsa tsy esa can dj fy;k 

ftuds ikl t+ekur ysus dh ;ksX;rk vkSj {kerk gS os] orZeku U;kf;d O;oLFkk 
ds varxZr blds fy, miyC/k vkSj [kqys gq, dbZ dkuwuh vkSj xS+jdkuwuh 

vnkyr esa vius Åij yxs vkijkf/kd vkjksiksa ij cpko dj jgs gksrs gSaA 

Rkdjhcu 2-5 yk[k yksx tsy dh nhokjksa ds ihNs ls eqdnes dh izrh{kk dj jgs 

h tsyksa esa can dqy 358-
vkSj fopkjk/khu½ esa ls] 77% v
tsyksa esa can Fkha tks tsy dh dqy tula[;k dk 4%gSA bl ckr dks fl) djus 
ds fy, dksbZ vkadM+k ugha gS fd tks eqdnes ;k vihy ds nkSjku vnkyr }kjk 
viuh Lora=rk dks izkIr ugha dj ik;s mudh vkfFkZd Lrj D;k Fkh] ysfdu ,d 

% os yksx 
gS tks ;k rks x+jhc oxZ ls vkrs gSa ;k fupys e/;e oxhZ; gSaA 

Hkkjr dh tsyksa esa c<+rh la[;k ,d xaHkhj leL;k gS ftl ij rqjar /;ku fn;s 
¼71&80½ esa 

ls c<+dj 1980 esa rdjhcu 10 yk[k rd gks x;k vFkkZr~ 62%o`f) ntZ dh 
xbZA fopkjk/khu cafn;ksa dh nSfud vkSlr tula[;k Hkh ewyr% 42-5 gt+kj 
lsc<+dj 77-5 gt+kj gks xbZA bldk dqN Hkkx vijk/kksa esa o`f) ds dkj.k gS] 
ysfdu vfHk;kstu ,tsafl;ksa ds }kjk /kheh tkap] t+ekur eat+wj djrs le; 
:f<+oknh i)fr vkSj U;k;ikfydk }kjk dslksa dk foy
ds fy, ft+Eesnkj dqN vU; egRoiw.kZ dkjd FksA 
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dqN jkT;ksa esa eqdnek] baDok;jh] tkap dk lkeuk dj jgs d+Sfn;ksa dh la[;k 
¼mRRkj iz ] pkj xquk 

3848&14017½ vkSj ;gka rd fd lkr xquk ¼fcgkj% 5609&40019½ rd c<+ xbZ 
FkhA39 

fopkjk/khu cafn;ksa dh leL;k vkSj blds ifj.kkeLo:Ik gksus okyh ekuo ihM+k 
 

 vfHk;kstu ra= }kjk rst+ tkap 

  

  

 t+ekur] ca/ki= vkSj ifjoh{kk lEcfU/kr dkuwuksa dk U;k;lEer mi;ksx] 
vkSj 

 fopkjk/khu rFkk vihykFkhZ cafn;ksa ds ckjs esa mPpre U;k;ky; }kjk fn;s 
x;s fu.kZ;ksa dk dM+kbZ ls ikyuA 

gkaykfd] U;k;ikfydk U;k; dh laj{kd gS] fu%Llansg blds vfrfjDr nwljh dbZ 
,slh ,tsafl;ka gSa ftudh Hkwfedk u dsoy iwjd gS cfYd U;k; ds lapkyu esa 
cgqr vge gSA ftlesa lfEefyr gSa iqfyl] tsy] vfHk;kstu] odhy&leqnk;] 
jkT; fof/kd lsok,a izkf/kdj.
HkhA buesa ls dqN laoS/kkfud ;k oS/kkfud gSa vkSj tcfd nwljs O;fDr ;k futh 
vfLrRo gSa tks dsoy rc gh gjdr esa vkrs gSa tc U;k; dh izfØ;k viuh 
txg ij gksA ysfdu] egRoiw.kZ ckr ;g gS fd bldh laxzfgr Hkwfedk dks 
vkijkf/kd U;k; O;oLFkk dgrs gSaA buesa ls dksbZ Hkh vdsys nwljs ds lg;ksx] 
lgk;rk vkSj lkeatL; ds cxS+j vkijkf/kd U;k; dks izHkkoiw.kZ :Ik ls 

 

blfy,] eqdnek iwoZ can dh leL;k dks de djus esa ;g ,tsfUl;ka D;k 
Hkwfedk fuHkk ldrh gSa] bl ij ge laf{kIr ppkZ djrs gSaA 

 

 

                                                           
39 - 
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iqfyl vkSj vfHk;kstu 

U;k; lapkyu dh izfØ;k ds okgd ds rkZSj ij iqfyl dks lafnX/k dks ftruh 
 gSAtc vnkyr 

dsl ls lac) lHkh lcwrksa dks ,df=r dj fy;k gksA vkijkf/kd U;k; izfØ;k ds 
bl igys pj.k esa iqfyl ftl <+ax ls lafnX/k ds lkFk crkZo djrh gS og 
egRoiw.kZ gksrk gS D;ksafd blls vkjksih dks ;g irk yxrk gS fd mls fdl izdkj 
ds U;k; dh vis{kk j[kuh pkfg,A ysfdu] iqfyl vkSj vfHk;kstu }kjk x+jhcksa] 

tkrk gS og lkekU;r% ekuo xfjek ds brus v;ksX; gksrk gS fd og eqdnes ds 
cxSj n.M ikus leku gksrk gSA 

gksxkA vijk/kksa esa c<+ksrjh ls fuiVus ds fy, bu foHkkxksa dks vius vkfFkZd vkSj 
ekuo nksuksa lalk/kuksa esa o`f) djuh pkfg,A rhljs] gqlSuvkjk [k+krwu ds dsl esa 

 

k gS vkSj blds fy, tks Hkh djuk 

nkf;Ro gS fd] turk ds ekSfyd vf/kdkjksa ds vfHkHkkod] -------igjsnkj ds rkSj ij 

ftlesa tkap ;a=kofy esa c<+ksrjh djuk o et+cwr djuk] u, vnkyrksa dh LFkkiuk 
djuk vkSj u;s vnkyr ?kj cukuk lfEefyr gS---------------** 

k <+sj yxkus ds fy, 

vnkyrksa ds dkj.k gh ugha gSa cfYd blds dkj.kksa dk lEcU/k tkap] vfHk;kstu 
vkSj cpko i+{k ds odhyksa ls Hkh gSA mnkgj.k ds rkSj ij] fupyh vnkyrksa esa 
gR;k ds dbZ dsl cM+h vnkyrksa ds lqiqnZ djus ds fy, fopkjk/khu gSa vkSj ,slk 
blfy, ugha gks ik jgk gS D;ksafd lqiqnZxh ¼committal½ fjdkWMZ rS;kj ugha gSaA bl 
ckr dh lPpkbZ ;g gS fd ,sls Hkh dbZ mnkgj.k gSa tgka bl izdkj ds cgkuksa ds 

h fopkjk/khu jg tkrs gSaA 
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blh izdkj fupyh vnkyrksa esa ,sls dbZ dsl fopkjk/khu gSa tks iwjs eqdnes ds 
fy, vkxs bl dkj.k ugha c<+ ikrs gSa D;ksafd vfHk;kstu xokg dh deh] iqfyl 

¼exhibit½ dh deh vkSj ;gka rd ljdkjh odhyksa dh 
Ik;kZIr la[;k esa deh ds dkj.k Hkh gksrh gSA 

dfe;ksa dk ;g mYys[k vkykspuk djus dh vksj iz;RUk ugha gS cfYd vkijkf/kd 
U;k; lapkyu O;oLFkk dh dfe;ksa dks igpkuus ds fy, gS rkfd tsyksa esa 
fopkjk/khu cafn;ksa dh c<+rh la[;k dks ns[krs gq, blds mipkj ds mik; fd;s tk 
ldsaA 

O;FkZ gS ;fn blesa vfHk;kstu dk Hkh mruk gh lkeatL; vkSj lg;ksx vkSj mlh 
izdkj vfHk;kstu dks iqfyl dk lg;ksx u izkIr gksA nksuksa dks ,d nwljs ds 

ds fo:) dBksj dk;Zokgh dh tk, tks O;oLFkk ls tqM+s gq, gSa vkSj tks dkuwu 

cqjh uh;r] ykijokgh ;k vKkurk ds 
ifj.kke ds :Ik esa vius nkf;Roksa ls gVus ;k foyac djus ds fy, rqjar vkSj 
mfpr n.M fn;k tk,xkA foHkkx dks fu;a=.k vkSj ekWfuVfjax dh ,slh ;a=kofy 
fodflr djuh pkfg, ftlls u dsoy ljdkjh inkf/kdkfj;ksa dh Hkwfedk ds 

 cfYd U;k; izfØ;k dks 

 

 ds fy, dke dj jgs 
gSa&dkuwu dk izfrikyu] dkuwu rksM+us okyksa dks n.M] vijkf/k;ksa dk lq/kkj vkSj 

 

tsy 

ftUgsa vnkyr us nf.Mr fd;k gS vkSj ftlds n.M dk dk;kZUo;u gksuk gS cfYd 
blesa j[ks tkus okys yksxksa esa ,sls vkjksfi;ksa dh la[;k Hkh cgqr vf/kd gksrh gS 
ftUgsa U;kf;d fgjklr esa j[kk x;k gks vkSj ftlesa baDok;jh] vuqla/kku vkSj  

gks rc vnkyr esa çLrqr  
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vxj ,slk dksbZ mnkgj.k gS] bls rqjar lEcfU/kr vnkyr ;k eftLVªsV ds /;ku 

cafn;ksa ds dkuwuh vf/kdkjksa dh j{kk djsa vkSj tgka rd lEHko gks mUgsa xSj 
fgjklrh mipkj nsdj tsyksa esa HkhM+ de djus esa lgk;rk djsaA 

¼flok; mu vijkf/k;ksa ds tks leqnk; ij vk/kkfjr dk;ZØeksa esa yxk;s x;s 

vf/kdkjksa ds vuqHko vkSj vFkZ ij cgqr izHkko iM+rk gSA og U;k; iz

miyC/k djkrs gSaA 

i)fr rFkk tsy ds ckgj dSfn;ksa ds izfr leqnk; dh csijokgh ,d lkFk 
feydj] tsyksa dks ekuokf/kdkjksa ds nqO;Zogkj ds fy, ,d mitkÅ iztuu 
LFkku miyC/k djkrs gSaA tsyksa dk izca/ku iqjkus dkuwuksa o fu;eksa ds varxZr 
fd;k tkrk gS ftlds vuqikyu ;k mYYka?ku dh tkap djuk vkerkSj ij turk 
dh igqap ls ckgj gksrk gSA fgjklr dh fLFkfr dk okLrfod eqY;kadu lqj{kk 
izfØ;k ds dbZ ijrksa ds miyC/k gksus ds dkj.k vo:) gks tkrk gS tks rF;ksa 
dks Nqik nsrk gS ;k tc rd og ckgj vk ikrk gS rc rd mls vlac) vkSj 
vizpfyr cuk nsrk gSA 

;g vfHkj{k.k laLFkku jgu&lgu o LokLF; voLFkk dh ftu dfe;ksa ls xzLr 

gksxk fd ge canh j[ks x;s yksxksa ds ckdh cps vf/kdkjksa ds lqj{kk ds Lrj dks 

orZeku ifjfLFkfr esa lq/kkj ykus ds fy, d+Sfn;ksa vkSj tsy inkf/kdkfj;ksa nksuksa 
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vnkyr ds le{k fopkjk/khu cafn;ksa dks izLrqr u djuk  
tsyksa esa fofM;ks fyadst  
 
vijk/kksa dk ,d izHkkodkjh tokc nsus ds fy, ,d ,sls U;kf;d lajpuk dh 
t+:jr gS tks yksxksa dks d+Sn esa Mkyus ds mi;ksx dks laxhu dslksa rd lhfer 
dj ns vkSj tsyksa 
vijk/kksa ds nksgjkus dks jksdus esa lgk;rk dj lds] bls muyksxksa ds fy, mi;ksx 
djuk ftuds fy, lkeqnkf;d mipkj vf/kd mfpr gksxk vijk/k ds Lrj dks de 

 izdkj ds vijkf/k;ksa ds fy, 
cgqr vf/kd mi;ksx mu leqnk; ij vk/kkfjr mik;ksa¼t+ekur] ifjoh{kk] ca/ki=] 
vkSj O;fDrxr eqpydk½ dk mi;ksx fd;k tkuk pkfg, tks vijk/kksa ds nksgjkus 
dks jksdus esa lQy gksaA 
tgka lEHko gks eqdnek iwoZ d+Sn ls cpuk pkfg,% fjekaM d+Sfn;ksa dh ,d cM+h 
la[;k ckn esa fjgk gks tkrh gS ;k mUgsa x+Sj fgjklrh n.M izkIr gksrk gSA n-iz-la- 

djuk mUgsa vijk/k ds cx+Sj canh gksus ds n.M nsus leku gSA blds vykok ftl 
voL
ifjdYiuk ls badkj gSA 

yksxksa dks d+Sn esa j[kuk okLro esa eagxk40 gksrk gS& ;g] mUgsa lkeqnkf;d lsok ;k 
ifjoh{kk ds nkSjku lqijokbZt+ djus ls dbZ xquk vf/kd eagxk gksrk gSA dgs cx+Sj 
;g ekuk tk ldrk gS fd vfrladqfyr tsy vekuoh; gksrs gSa% dbZ jkT;ksa esa 

cSjdksa esa j[kk tkrk gS ftlesa ,d le; esa mldh fu/kkZfjr okLrfod {kerk ls 
nks&rhu xquk vf/kd yksx j[ks x;s gksaA41 cafn;kas dh vR;f/kd la[;k lHkh cafn;kaas 

dkuwu dk ikcan gksdj thou ;kiu djus ds fy, rS;kj dj ldsA tsy 
inkf/kdkfj;ksa dk iwjk le; yksxksa ds flj fxuus] mUgsa Hkkxus ls lqjf{kr j[kus 

[kh+ph bl O;oLFkk esa] dbZ cafn;kas dks muds ?kj ds {ks= ls cgqr nwj LFkkukarfjr 
dj fn;k tkrk gS ftlls ifjokj ls mudk laidZ de gks tkrk gS rFkk tsyksa esa 

                                                           
40 ] ¼Hkkjr esa tsyksa ds vkadM+s&2005&,u-lh-vkj-ch-

 

41  
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vlar
djus esa xM+cM+h dh lEHkkouk Hkh iSnk gksrh gSA 
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fy, lajpukRed lkeqnkf;d n.M vkSj mfpr dslksa esa t+ekur ds mi;ksx }kjk 
laxfBr iz;Ru fd;k tkuk pkfg,A fgjklr ds mi;ksx esa bl izdkj dh deh 
tsy lsok dks cafn;kas ij vf/kd lajpukRed :Ik esa rFkk vf/kd dkcw j[kus 

j[kus esa tks vkradoknh] fonzksgh] vkorhZ vijk/kh ;k dBksj vijk/kh dh Js.kh esa 

fuiVus ds fy, izHkkodkjh izksxzke] csgrj HkkSfrd fLFkfr] fjgkbZ ds fy, vf/kd 
mIk;qDr rS;kjh vkSj ckgjh nqfu;k ls laidZ ds vf/kd volj miyC/k gks 
ldsaxsaA 

ßtsy lq/kkj vkSj vk/kqfudhdj.kÞ dks ßd+Sn djus ds fy, vf/kd LFkku cukusÞ 
ds i;kZ;okph ds :Ik esa ugha ns[kuk pkfg,A vf/kd tsyksa vkSj vf/kd cSjdksa 

var ugha gSA tsyksa esa c<s+ gq, fuokl LFkkuksa dks lqjf{kr djus ds fy, fgjklrh 

x`g ea=ky; ds fy, iw.kZ le; gS ;g ekWfuVj djus ds fy, fd dsUæh; 
izk;ksftr ;kstuk ds v/khu c<+s gq, ekU;rkizkIr LFkku dk fdruk Hkkx fofHkUu 
jkT;ksa }kjk mi;ksx fd;k x;k gSA jkT; ljdkjsa tsyksa ij dksbZ iSlk [kpZ ugha 
djuk pkg jgh gSaA lqj{kk deZpkfj;ksa ds [kkyh LFkku dh fLFkfr ¼;gka rd fd 
orZeku tsyksa esa½  csgn [k+rjukd gSA dbZ jkT;ksa esa lqj{kk xkMksZa vkSj Ik;Zos{kh 
deZpkfj;ksa ¼lqijokbZt+jh LVkQ+½  ds 25 % ls vf/kd in fjDr iM+s gSaA dbZ 

lfEefyr gSa½ u;s cuk;s x;s tsyksa vkSj cSjdksa dks deZpkfj;ksa dh deh ds 
dkj.k mi;ksx esa ugha yk;k x;k gSA blfy,] tsyksa esa HkhM+ dh fLFkfr yxkrkj 
tkjh gSA 

u dsoy ;g] i;kZIr deZpkfj;ksa dh la[;k esa deh tsy esa O;oLFkk dks cuk, 
j[kus ds fy, d+Sfn;ksa ij fuHkZj jgus ds fy, ck/; djrh gS vkSj cnys esa ogka 

h gSA ml fLFkfr esa ge 
cqjkbZ;ksa ds lq/kkj dh ckr ugha lksp ldrsA blfy,] jkT; ljdkjksa dks ;g 

 

 

tsy dSMjksa dh leh{kk vkSj mUgsa iqu%laxfBr djsa] 
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 vijk/k vkSj lq/kkj dh ubZ fopkj/kkjk ds ifjizs{; esa u;s vkSj orZeku 

vkSj 

 

;ksa dk /;ku j[kk tk ldsA 

lewg dh leL;k dk gy 
fudkyus esa fuEu :i ls ;ksxnku ns ldrk gS%& 

 fopkjk/khu cafn;kas dks eq¶+r dkuwuh lgk;rk igqapkus ds fy, ft+yk 
fof/kd lsok,a izkf/kdj.k ls lkeatL; cuk, j[kuk] 

 ,sls cafn;kasa 
ohfM;ks dkaÝsaflax }kjk izLrwr djuk] 

 vkjksih }kjk lqfopkfjr vkSj cgkuk djds lquokbZ dh rkjh[k+ ij 
vuqifLFkfr dks grksRlkfgr djds] 

  

 mfpr ifjogu lqfo/kk miyC/k djk dj] vkSj 

 fopkjk/khu cafn;kasa ds fy, fu;fer :Ik ls vkof/kd leh{kk ehfVazx 
vk;ksftr djk djA 

U;k;ikfydk dh Hkwfedk 

,d vke vkneh dh U;k; rd igqap cukus esa U;k;ikfydk csgn egRoiw.kZ 
Hkwfedk fuHkk ldrh gSA ,d dY;k.kdkjh jkT; tSls fd gekjs jkT; esa 

dh vnkyr* cus jguk pkfg, ftlesa U;k; ,d dBksj fof/k dh iz;qfDr dkuwu 

vnkyr* esa ifjofrZr gksuk pkfg,A 

fopkjk/khu d+Sfn;ksa ds lacU/k esa U;kikfydk dh Hkwfedk k ls 
ns[kk tk ldrk gS%¼d½ vkjksih dks tsy esa Hksts tkus ds igys U;k;ikfydk dh 
Hkwfedk vkSj ¼[k½U;k;ikfydk dh Hkwfedk tc vkjksih dks fopkjk/khu d+Snh ds 
:Ik esa tsy esa can dj fn;k tkrk gSA 
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vke vkneh dh U;k; rd igqap cukus esa mls fopkjk/khu d+Snh ds :Ik esa 
U;kf;d fgjklr esa Hksts tkus ds igys dh U;k;ikfydk dh Hkwfedk dks]  

çLrqr fd;k tk 
ldrk gS& 

 lHkh ;ksX; vkjksih ikfVZ;ksa dks eq¶+r dkuwuh lgk;rk ds rkSj ij miyC/k 
ap rFkk vfHk;kstu nksuksa esa lgk;rk igqapkukA  

 

 

dksA ¼gqlSu vkjk [k+krwu dsl½ &NksVs&eksVs vijk/kksa esa vkjksih efgykvksa vkSj 
oLFkk esa tsy 

vfHkfoU;Lr i)fr tks bl ckr ij vkxs c<+rh gS fd vkfFZkd uqdlku  dk 
h <+ax ls vkSj vke 

dk;Ziz.kkyh ds rkSj ij vkjksih ij t+ekurh izLrwr (çLrqr) djus dk ncko 

Mkyrh gS vkSj ml ij _.k pqdkus dh {kerk dks LFkkfir djus dk ncko 
Mkyrh gSA ;g x+jhcksa ds fo:) dBksjrkiw.kZ :Ik ls dke djrk gSA ftldk 
ifj.kke ;g gksrk gS fd og iqfyl vkSj nykyksa }kjk fupksM+ fy;s tkrs gSa 
vkSj tsyksa esa lM+us ds fy, Hkst fn;s tkrs gSaA 
 

 -lh-vkj- 335½ esa 
uksV fd;k Fkk fd U;k; ds ckt+kj esa x+jhcksa dh vkt+knh dh dksbZ d+her 
ugha gSA mUgksaus [ksn trkrs gq, dgk fd gt+kjksa fu/kZu O;fDr dsoy bl 
dkj.k tsy esa gSa D;ksafd og t+ekur ysus esa leFkZ ugha gSa ;k mUgsa t+ekur 
ds fy, vkosnu djuk ugha vkrk gSA eftLVªsV dks bl izkphu vo/kkj.kk dks 
cnyuk gksxk fd eqdnek iwoZ d+Sfn;ksa dh t+ekur dsoy iSlksa ds cnys gh 
eat+wj dh tk ldrh gSA 
 

 O;fDrxr ca/ki= ij fjgkbZ dh vkKk nsuk% 
gS fd vkjksih dh tM+sa leqnk; ls tqM+h gS vkSj mlds Hkkxus dh lEHkkouk 
ugha gS rc mls O;fDrxr ca/ki= ¼eqpydk½ ij fjgk dj nsuk pkfg,A  
¼gqlSu vkjk [k+krwu dk dsl½ 
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 Ukckpaæ dk dsl ¼,-vkbZ-vkj- 1964 ef.kiqj 39½ t+ekur vkSj fjekaM ls 
lEcfU/kr gSA ,slk yxrk gS fd iqfyl ds chp ,d /kkj.kk gS fd mudk 
nkf;Ro gS vkjksih dh d+Sn dks c<+kuk----fdlh Hkh ifjfLFkfr esa iqfyl dks 
vkjksih ds d+Sn ds fy, fourh ugha djuh pkfg, flok; ml le; ds fy, 

vius drZO; ds bl igyw dks le>rs gSa] t+ekur dk fojks/k djus ds fy, 
 

 
vnkyrsa] iqfyl dh lafnX/kksa vkSj vkjksfi;ksa dks fxj¶+rkj djus vkSj fgjklr esa 

ldrh gS vkSj ewy :Ik ls fgjklr esa nqO;Zogkjksa dks dkuwuh izko/kkuksa ds 
U;k;lEc) :Ik ls dk;kZUo;u ls de dj ldrh gSaa vkSj mUgsa eqdnes vkSj 
vfHk;kstu ds fopkjk/khu gksus dh vof/k esa okil leqnk; esa Hkst ldrs gSaA 

¼[k½ U;k;ikfydk dh Hkwfedk tc vkjksih dks fopkjk/khu d+Snh ds :Ik esa tsy esa 
Mky fn;k tkrk gS] tks mPp U;k;ky; vkSj loksZPp U;k;ky; }kjk tkjh dqN 

 ij fuHkZj djrh gS% 

 

tkuk pkfg,¼/kkjk 167 n-iz-la- ¼2½¼[k½A eftLVªsV dks Mk;jh dks /;ku ls 
i<+uk pkfg, vkSj bl ckr l
vkSj vxj Mk;jh izLrqr ugha dh tkrh gS rc vkjksih dks fjgk dj nsuk 
pkfg, vkSj blds fy, u rks t+ekur vkSj u gh t+ekurukes dh t+:jr 
gksrh gSAÞiqfyl esa ;g /kkj.kk gS fd eftLVªsV }kjk ,d fxj¶+rkj O;fDr dk 
fjekaM lkekU; :Ik ls fd;k tkuk pkfg,A ftruh tYnh ;g /kkj.kk lekIr 
gks tk, mruk vPNk gSAß Ukckpaæ dk dsl ¼,-vkbZ-vkj- 1964 ef.kiqj 39½ 
 

 ---vuqPNsn 
21 ds varxZr nh xbZ ^fopkjiw.kZ] LoPN vkSj U;k; laxr* izfØ;k dh xkjaVh 

 
 

 

¼1981 fØ-y-t-] 1273½ esa mfpr :Ik ls voyksdu fd;k% ge fnekx ls 
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vfHk;ksx i{k ds ,tsafl;ksa }kjk lqLrh vkSj pkyksa ds dkj.k gksus okys foyac 
ls vutku ugha gSaA  
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ge ,sls eqdneksa ds ckjs esa tkurs gSa ftuesa vfHk;ksxi{k dh ,tsafl;ksa }kjk 

vf/kd 
ds ekjs] xqaxs] fojks/k djus esa vleFkZ o nqcZy d+Snh eghuksa vkSj lkyksa rd 
tsyksa esa HkVdrs jgrs gSa-----
mlds cx+Sj U;k; ls badkj ds vfuok;Z ifj.kke dk iwokZxzg gSA ;g ,d O;fDr 
dks eqdnes ds cxSj d+Sn djus dk iwokZxzg gSA ;g ,d O;fDr dks U;k;lEer 

eqdnekA 
 

 esa izkIr 
 

¼,-vkj-varwys dk dsl½ 
 

 tsy esa Hksts x, vkjksih ds izfr U;k;ikfydk ds foLrkfjr dk;ksZa dk 
mi;ksx /;kuiwoZd fd;k tkuk pkfg,Atsy ds dk;ksZa dh fuxjkuh djus 
ds fy, U;kf;d vf/kdkfj;ksa dks dbZ lfefr;ksa vkSj fudk;ksa ds lnL; ds 
:Ik esa euksuhr fd;k tkrk gSA fopkjk/khu d+Sfn;ksa ds lEcU/k esa ,slh gh 

lsehVhax lky esa nks ckj¼;fn lEHko gks] vkSj vf/kd la[;k esa½ gksuh 
pkfg,A 

fopkjk/khu cafn;kas dh leh{kk lfefr¼;w-ih-vkj-lh-½ 

vkof/kd leh{kk ds fy, ;w-ih-vkj-lh- dh fu;qfDr dj yh gSA tgak ,slk ugha 
gS] ogka tsy vf/k{kd }kjk lHkh fopkjk/khu d+Sfn;ksa dh lwph ft+yk o l= 
U;k;ky; dks ckjhdh ls ;g tkap djus ds fy, Hksth tkrh gS fd dgha dksbZ 
fopkjk/khu d+Snh eqdnes dh fopkjk/khurk esa vuqfpr :Ik ls yacs le; rd 
d+Sn u gksA fopkjk/khu d+Sfn;ksa dh fLFkfr dk ;g v/;;u tsy izfØ;k dk ,d 

oZd ikyu fd;k tkuk pkfg,A 
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leh{kk lfefr dks lHkh fopkjk/khu d+Sfn;ksa ds dslksa dk ewY;kadu djuk pkfg, 

vf/kd ds varxZr vkus okys dslksa dks lEc) vnkyrksa esa dkWeu dkWt+ cuke 
Hkkjr x.kjkT
mYysf[kr vioknksa ds lkFk½ ds varxZr mfpr dk;Zokgh ds fy, Hkst fn;s tk,a] 
vFkkZr% 

¼d½ fopkjk/khu d+Snh tks fdlh ,sls vijk/k ds fy, vkjksih gSa ftldk n.M 3 
eghus ;k mlls vf/kd le; rd 

ij fjgk fd;k tk,xk] 

¼[k½ fopkjk/khu d+Snh tks fdlh ,sls vijk/k ds fy, vkjksih gSa ftldk n.M 5 
f/kd vof/k fy, 

t+ekur ij fjgk fd;k tk,xk] 

¼x½ fopkjk/khu d+Snh tks fdlh ,sls vijk/k ds fy, vkjksih gSa ftldk n.M 7 
esa jg 

ij fjgk fd;k tk,xk] 

¼?k½ vkjksih dks c[kkZLr dj fn;k tk,xk ;fn mlds fo:) VªkfQd (VªSfQd) 
 

¼M+½ tgka vn

nsxh ;k dsl dks c[kkZLr dj nsxhA 

¼p½ tgka vlaKs; 
vf/kd le; ls fopkjk/khu gksa] mlesa vnkyr vkjksih dks c[kkZLr ¼NksM+ nsxh½ 
dj nsxhA 

¼N½ tgka vkjksih dks ,sls vijk/k esa NksM+ fn;k tkrk gS ftldk n.M dsoy 

Hkhrj  izkjEHk u gqvk gks] eqDr dj fn;k tk,xkA 
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ls fopkjk/khu gks] vkijkf/kd U;k;ky; tSlk dsl gks mlds vuqlkj vkjksih dks 
 

dkWeu dkWt+ dsl esa fu/kkZfjr fl)kar Lor%dk;kZfUor gksus okys ugha gSaA mUgsa 
h t+:jr gS tks 

fupys Lrj ij vkijkf/kd U;k; ds forj.k ds izHkkjh gSa] ftuds le{k 
fopkjk/khu d+Sfn;ksa ds fjekaM c<+kus ds fy, çLrqr fd;k tkrk gSA 

leh{kk lfefr dks d+Sfn;ksa ds fuEufyf[kr dslksa dks Hkh /;ku esa j[kuk pkfg, 
vkSj mls lEc) vnkyr@eftLVªsV ds ikl mfpr dk;Zokgh ds fy, Hkst nsuk 
pkfg,% 

¼´½ det+ksj fnekx ds x+Sj&vkijkf/kd yksxksa dks jÌ ikxyiu vf/kfu;e ;k 
ekufld LokLF; vf/kfu;e 1980 ds varxZr ns[k js[k ds fy, tsy esa ugha 

fdlh Hkh d+Snh dks tsy esa ugha j[kk tk,xkA 

¼V½ efgyk fopkjk/khu d+Snh ftldk ifr Hkh tsy esa gS vkSj ftlds cPps ckgj 
fdlh vfHkHkkod ;k laj{k.k ds ckgj NwV x;s gksaA 

¼B½ n-iz-la- dh /kkj 109 ds varxZr cgqr yacs le; ls d+Sn esa jgus okys 
gokykrhA 

¼M½ tks n-iz-la- dh /kkj 107@151 ds varxZr d+Snh gSa vkSj ftuds dsl esa 

 

¼<+½ fopkjk/khu d+Snh tks n.M.kh; d+Sn dh vk/kh ;k mlls vf/kd vof/k tsy 
esa O;rhr dj pqds gSaA n-iz-la- esa /kkjk 436 d ds tksM+s tkus ds ckn ,sls 
vkjksih dks O;fDrxr eqpydk ij t+ekurnkj ds lkFk ;k mlds cxSj t+ekur 
ij fjgk gksus dk vf/kdkj gSA  

¼.k½fopkjk/khu d+Snh ftUgsa n-iz-la- dh /kkjk 428 ds ifj.kkeLo:Ik fjgk fd;k 
tkuk pkfg,A 
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¼Fk½ ,slk dksbZ Hkh O;fDr tks n-iz-la- dh /kkjk 346¼1½ vkSj n-iz-la-
vf/kfu;e 2005 ds varxZr uhps dh xbZ O;k[;k ds lkFk bldh ifjf/k esa vkrk 
gksA 



104 

 

tsyksals ßHkhM+ de djusÞ ds nks igyw gSa% ,d] c<+s gq, d+Sfn;ksa ds fy, vf/kd 
LFkku miyC/k djkuk vkSj nks] vijkf/k;ksa dk lkeqnkf;d mipkjA nwljk igyw 
vf/kd izHkkodkj o de eagxk gSA blds O;ogkfjd dk;kZUo;u esa bldk eryc 
gS ¼d½ tsyksa esa de la[;k esa d+Sfn;ksa dks Hkstuk vkSj ¼[k½ orZeku dkuwuksa ds 

 esa ykuk 
tks igys ls tsy esa gSaA 

vkijkf/kd U;k; iz.kkyh ds bu nksuksa igywvksa esa fofHkUu ,tsafl;ksa ds chp cM+k 

o fopkjk/khu d+Sfn;ksa ds lEcU/k esa tsy dh orZeku tula[;k dh] dkWeu dkWt+ 

 

tsyksa esa c<+rh gqbZ HkhM+ dh leL;k dks de djus esa n-iz-la- dh /kkjk 
167]360]361]428]436 dk U;k;laxr iz;ksx vkSj vijk/kh ifjoh{kk vf/kfu;e ds 
izko/kkuksa ds cqf)ekuh ls mi;ksx djus ls cgqr vf/kd lgk;rk fey ldrh gSA 

rk gS og gS ifjoh{kk vf/kdkfj;ksa dh la[;k vkSj Hkwfedk esa 
c<+ksrjh vkSj LosPNk ls vkus okys ifjoh{kk vf/kdkfj;ksa dks lkekftd vkSj 

dks bl dk;Z ds fy, fy;k tk ldsA 

fopkjk/khu d+Sfn;ksa dh fjgkbZ ls tsyksa esa HkhM+ de gksxh vkSj blls tsy izca/ku 

orZeku esa gSA tsy inkf/kdkfj;ks dk ;g nkf;Ro gS fd og lEc) U;kf;d ;k 
dk;Zdkfj.kh eftLVªsV dks lwfpr djsa ;fn fdlh d+Snh dks fgjklr esa j[kus ls 
dkuwu ds fdlh izko/kku dk mYya?ku gksrk gksA 

fopkjk/khu cafn;kas dks vnkyr ds le{k izLrqr u djuk 

n-iz-la- gjklr esa 
fdlh d+Sn dks rc rd vf/kd`r ugha djsxk tc rd vkjksih dks mlds le{k 
izLrqr u fd;k tk,Aß 
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bl izko/kku dks uhps mYysf[kr O;k[;k II }kjk vkSj vf/kd et+cwrh feyrh gS tks 
dgrk gS fd Þvxj ;g loky mBrk gS fd vkjksih dks eftLVªsV ds lkeus izLrqr 
fd;k x;k 
gLrk{kj ls dh tk ldrh gSß 

egRoiw.kZ ekuoh; ft+Eesnkjh Mkyuk fd ¼d½ vkjksih thfor gS vkSj og U;k;ksfpr 
fgjklr ls Hkkxk ugha gS] ¼[k½ fd mlds lkFk takp] baDok;jh vkSj eqdnesa ds 
varjky esa vokafNr 

dkuwu }kjk Lohdk;Z voLFkk esa j[kk x;k gS ftlesa dkuwuh lgk;rk Hkh lfEefyr 
gS] ¼?k½ fd mlds dsl dks mfpr :Ik esa ekuk tk,xk vxj og vius xqukg d+cwy 
djrk@djrh gS vkSj fdlh ykxw dkuwu ds varxZr jkgr ekaxrk@ekaxrh gS] ¼M+½ 
fd n-iz-la- dh /kkjk 428 ds varxZr tkap] baDok;jh vkSj eqdnes ds varjky esa 
mldh d+Sn dh vof/k vf/kdre n.Muh; vof/k ls vf/kd u gks xbZ gks] ¼p½ fd 

ds varxZr bldh ifjf/k esa vkrk gS rc  mlds dsl ij x+Sj fgjklrh jkgr ds 
fy, fopkj fd;k tk,A 

gkaykfd] cM+h la[;k esa U;kf;d fgjklr esa tkap] baDok;jh vkSj eqdnes dk lkeuk 
dj jgs vkjksfi;ksa dks okLrfod :Ik ls fjekaM dh vof/k c<+kus ds fy, eftLVªsV 
ds le{k izLrqr ugha fd;k tkrk gSA ,sls lHkh dslksa esa] fopkjk/khu d+Snh dk 

kkjhfjd :Ik ls 
çLrqr gq, cxSj vkSj vnkyr ds le{k fdlh izdkj ds fuosnu fd;s cxSj] fgjklr 
dh vof/k fu;fer :Ik ls c<+k nh tkrh gSA ;g u dsoy vfuok;Z dkuwu ds 
izko/kku dk xaHkhj mYya?ku gS cfYd d+Snh ds vf/kdkjksa dk mYya?ku Hkh gS ftls 

* Hkh izkIr gksrh gS vkSj ftls lquokbZ djus okyh vnkyr 
ds le{k izLrqr gksdj fdlh izdkj ds dkuwuh ekax ds volj ls Hkh yxkrkj 
oafpr j[kk tkrk gSA 

vxj tsy ds vkjksih fopkjk/khu d+Sfn;ksa ds izLrqfr okjaV dks psd fd;k tk, rc] 
gqr vf/kd la[;k esa izLrqrh okjaV ij 

ds dkj.k vkjksih dks vnkyr ds le{k ugha izLrqr fd;k tk jgk gSA ;g bruk 
lkekU; izpyu gks x;k gS fd tsy vf/kdkfj;ksa ds ikl vc ,d jcj lhy ekStwn 
gksrk gS ftlls izLrqrh okjaV ds ihNs fu;fer :Ik ls BIik yxk;k tkrk gS tks 
dgrk gS& 
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ekuuh; U;k;ky;] 

fuosnu gS fd vkt fnukad-----------dks Ik;kZIr iqfylcy u feyus ds dkj.k 

dh d`ik djsaA ;gh fou; gSA 

tsyj  

j[ks x;s d+Snh dks izLrqfr okjaV }kjk uh;r rkjh[k+ ij vnkyr ds le{k izLrqr 

dk ikyu dju
mi;ksx djds yksxksa dh Lora=rk Nhu ldrk gS] og ml O;fDr ds lkFk 
LFkkfir vkijkf/kd U;k; izzfØ;k ds varxZr O;ogkj djus esa bl cgkus ls 
vlQy jgk gS fd mlds ikl n-iz-la- dh /kkjk 167¼2½¼[k½ ds varxZr j[kh xbZ 
ekax ds vuqlkj vkjksih dks vnkyr rd ys tkus ds fy, Ik;kZIr lalk/ku ugha 
gS tks vnkyr rd ys tkus ds fy, mfpr iqfyl xkMZ miyC/k djk ldsaA vkSj 
rhu] ;g fd tsyj tks dsl esa ikVhZ ugha gS mlus vnkyr ls vkjksih dh 
fjekaM vof/k c<+kus dk fuosnu fd;k gS] vkSj vnkyr fu;fer :Ik ls bls 
Lohdkj dj ysrh gS cxSj bl ckr dk vglkl fd;s gq, fd bldk fdruk 
gkfudkjd izHkko vkjksih ds ifjokj ij iM+rk gSA 

;g ns[kus dh t+:jr gS fd ;g izpyu ,d Hk;kud vuqikr esa c<+ jgk gS vkSj 

mudh fjekaM dh vof/k eghuksa ls mUgsa] lquokbZ djus okys eftLVªsV ds le{k 
izLrqr fd;s cx+Sj c<+kbZ tk jgh gSA ;g u dsoy vupkgs rjhds ls yksxksa dks 
dSn djuk gS] cfYd ;g vkjksih dks og volj iznku djus ls badkj djuk Hkh 
gS ftlesa og Lo;a ;k odhy ds }kjk vnkyr ds le{k izLrqr gksdj dksbZ 
dkuwuh fuosnu djs ;k t+ekur ds fy, vkosnu djs ;k vijk/kh ifjoh{kk 
vf/kfu;e ds izko/kkuksa ds varxZr ykHk mBkus ds fy, vkosnu djs ;k vijk/k 
n.M lkSnk ¼plea bargaining½ djs ;k fdlh vU; dkuwu ds varxZr fjgkbZ dh ekax 
djsA 
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n-iz-la- dh /kkjk 167 dk dM+kbZ ls ikyu fd;k tkuk pkfg, ;gka rd fd vkjksih 
-,u- Hkxorh us gqlSu  

vkjk [k+krwu ,ao vU; cuke fcgkj jkT; ds dsl esa voyksdu djrs gq, dgk ßtc 
,d fopkjk/khu d+Snh dks eftLVªsV ds le{k izLrqr fd;k tkrk gS vkSj tgka 
vkjksih dks dsl ds vuqlkj 60 fnu ;k 90 fnu rd d+Sn esa j[kk tk pqdk gS 
eftLVªsV dks U;kf;d fgjklr dh fjekaM dh vof/k dks vkxs c<+kus ds igys 

s t+ekur ij 
fjgk gksus dk vf/kdkj izkIr gSAÞ jkT; ljdkj dks vius [kpsZ ij] fopkjk/khu 
d+Snh dks ,d odhy miyC/k djkuk pkfg, rkfd og n-iz-la- dh /kkjk 167¼2½ ds 
izfrca/k ds varxZr izkIr t+ekur ekaxus ds vf/kdkj dk mi;ksx dj ldsa vkSj 

Ik ls ns[kuk pkfg, fd fopkjk/khu d+Snh ds odhy 
dh lgk;rk izkIr djus ds vf/kdkj dks jkT; ds [kpsZ ij miyC/k djk;k tkuk 

ds vuqlkj fu.kZ; djuk pkfg,----

dke djsaxsA ;g jkT; ljdkjksa vkSj eftLVªsV dks laoS/kkfud ck/;rk gS] vkSj gesa 
blesa dksbZ lansg ugha gS fd vxj bldk dM+kbZ ls ikyu fd;k tk,] fopkjk/khu 
d+Sfn;ksa dh fLFkfr esa egRoiw.kZ lq/kkj vk,xk vkSj dkuwu ds jkT; dk mfpr 
vuqikyu gksxkAß¼1980½ 1 ,l-lh-lh-108- 

 

tsyksa dks ohfM;ks ls tksM+us dh lqfo/kk 

 nwljs jkT;ksa esa ckn esa vnkyrksa dks tsyksa ls 
ohfM;ks ds }kjk tksM+us dh O;oLFkk dk vkijkf/kd U;k; iz.kkyh us mRlkgiwoZd 
Lokxr fd;kA bl O;oLFkk dk edln Fkk ekxZj{kd iqfyl dh deh ds dkj.k n-
iz-la- dh /kkjk 167 ds vuqlkj vfuok;Z] fopkjk/khu d+Sfn;ksa dks fu;fer :Ik ls 
vnkyr esa izLrqr u djus dh leL;k ls NqVdkjk ikukA ;g lkspk x;k Fkk fd 
bl O;oLFkk ls tsyksa esa HkhM+ de gks ik,xh D;ksafd fopkjk/khu d+Sfn;ksa dks 
ohfM;ks }kjk vnkyr ds le{k ^izLrqr* fd;k tk,xk vkSj ;g d+Sfn;ksa ds t+ekur 
ekaxus dh igqap] vijk/k ekudj vijk/k n.M lkSnk djus ¼plea bargaining½ ds fy, 
vf/kd volj iznku djsxkA tsy vkSj iqfyl foHkkx us bl O;oLFkk dk Lokxr 

vf/kd blds }kjk gks jgs uqdlku dks mtkxj fd;k gSA 
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gj ckj d+Snh eftLVªsV ds le{k byDVªkWfud :Ik ls izLrqr fd;k tk, rc 

vkSj foosdiw.kZ <+ax ls ;g fu.kZ; djsaxs fd t+ekur eatwj djuk gS ;k ughaA 
ysfdu bl O;oLFkk dks izR;sd 14 fnuksa esa ,d ckj fu;fer :Ik ls fjekaM dh 
vof/k c<+kus ds fy, mi;ksx fd;k tkrk gSA 
esa dksbZ Hkh dkuwuh lykgdkj fdlh dsl esa d+Snh dk izfrfuf/kRo djrk ugha 
fn[krk vkSj eftLVªsV dks vfHk;kstu ls dksbZ fooj.k ugha izkIr gksrk gSA 

D;ksafd]ohfM;ks&tksM+us okys d{k esa tsy inkf/kdkjh Hkh mifLFkr gksrs gSa] tsy 

vnkyr esa izLrqr u fd;k tkuk cgqr gn rd U;k;ky; ls mudh t+ekur 
ekaxus vkSj t+ekurnkj dk izca/k djus dh {kerk dks de dj jgk gSA  

,slk izrhr gksrk gS fd tsy esa vkjksih vkSj vnkyr ds chp ohfM;ks ds ek/;e 
ls tqM+ko us U;kf;d lquokbZ ds okLrfod inkFkZ dks cny fn;k gSA bl 
O;oLFkk ls vkijkf/kd U;k; iz.kkyh dk dsoy dqN le; vkSj [kpkZ cp jgk 
gSA laiw.kZ izfØ;k esa vkjksih d+Snh ds fy, U;k; dh ijkt; gks jgh gSA ohfM;ks 
dkaÝsaflax n-iz-la- dh /kkjk 167 ds edln vkSj ewy 
ekywe iM+rh gSA 

eq¶+r dkuwuh lgk;rk 

d u;k fodkl] ftlds ckjs esa tsy izca/ku 
ds lHkh lk>snkjksa dks tkuuk pkfg, vkSj mi;ksx djuk pkfg,] og gS eq¶+r 
dkuwuh lgk;rk dh miyC/krkA 

 

ß39 d- ,d leku U;k; vkSj eq¶+r dkuwuh lgk;rk
dkuwuh O;oLFkk dh dk;Z iz.kkyh leku volj ds vk/kkj ij U;k; dks c<+kok 
nsxh eq¶+r 
dkuwuh lgk;rk 
fd fdlh Hkh ukxfjd dks vkfFkZd ;k fdlh vU; izdkj dh v{kerk ds dkj.k 
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edln Fkk ,d ,slh ;a=kofy dh jpuk djuk ftlls U;k; u dsoy xjhcksa] 

^vU; v{kerk* ls xzLr gSa tSls fd tsy esa d+Sn djus lsA va/kdkje; tsy cSjd 
vkSj vR;f/kd dBksj tsy&fu;e ,d d+Snh dks ckgjh nqfu;k ls dkV nsrs gSa] 
vkSj mlds fy, dkuwuh enn ekaxus dks csgn dfBu cuk nsrs gSaA flfoy ;k 

igqap ds ckgj gksrs gS D;ksafd muesa ls vf/kdrj lekt ds fupyh Js.kh ls 
rxZr] 

dkuwuh lsok,a izkf/kdj.k vf/kfu;e dks 1987 esa ikl fd;k x;k vkSj 9 uoacj 
1995 esa ykxw fd;k x;kA bl dkuwu us] eqdnek iwoZ >xM+k fuIkVkjk dk;ZØeksa 

fn[kk;kA ;g blh c<+h gq, dkuwuh lgk;rk ds {ks= ds dkj.k gS fd ;g 
vf/kfu;e n-iz- la- 
dslksa esa jkT; ds [kpsZ ij vkjksih dks dkuwuh lgk;rk miyC/k djkus dh ckr 
djrk gSA 

ls jkT; esa 
fof/kd lsok dk;ZØeksa esa lkeatL; LFkkfir djus vkSj fuxjkuh djus dks dgk 

vuqlkj] dkuwuh lgk;rk] dkuwuh tkx:drk] dkuwuh lk{kjrk vkSj yksd 
vnkyrksa }kjk  lkekftd U;k; ds edln dks iwjk fd;k tk ldsA vkSj jkT; 

muyksxksa dh tks vkfnoklh vkSj nwjorhZ {ks=ksa esa jgrs gksavkSj x+jhch js[kk ls 
uhps gSaA 

s dh 

eqdnes ds igys gh dkuwuh lykg iznku djuk gksuk pkfg,A turk esa viuh 
tM+s j[kus okyh xSj ljdkjh vkSj ljdkjh laxBuksa }kjk ;g yksxksa dks bl ckr 

 
dk cgqr tYn fuIkVkjk izR;sd ft+ys vkSj izR;sd rkyqdk esa LFkkfir LFkkbZ yksd 
vnkyrksa }kjk gks ldrk gSA ;g Dyhfud dslksa dks LFkk;h yksd vnkyrksa esa 

tk,xkA 
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D;ksafd ^fgjklr esa O;fDr* dks bl vf/kfu;e esa dkuwuh lsok izkIr djus ds 

dk ;g drZO; gS fd og d+Sfn;ksa dks bl vf/kfu;e ds izko/kkuksa vkSj blds 
varxZr cukbZ xbZ dkuwuh ;a=koyh ds usVodZ }kjk miyC/k lsokvksa ds ckjs esa 

 

,d u;s dne ds rkSj ij lHkh tsyksa esa&dsUæh;] ft+yk vkSj mi&tsyksa esa  

tk ldrk gSA x+jhcksa vkSj ,sls lkekftd :Ik ls v{ke O;fDr;ksa dks tSls fd 
tks tsy esa gSaa] eq¶+r dkuwuh lgk;rk Ldhe ^lcds fy, U;k;* dh vksj vxyk 
dne gSA bls u dsoy LFkkuh; fof/kd lsok,a izkf/kdj.k esa lsok iznku djus 
okys odhyksa }kjk cfYd vkijkf/kd U;k; iz.kkyh dh lHkh ,tsafl;ksa vkSj 
leqnk; ds dY;k.k ds fy, dk;Zjr xSj ljdkjh laxBuksa }kjk Hkh mfpr mRlkg 
ds lkFk viukuk pkfg,A 

Tksy lq/kkj dk ,d y{; gksuk pkfg, fopkj.k dh izrh{kk dj jgs d+Sfn;ksa dks 
dkuwuh lgk;rk dk izko/kku D;ksafd vkfFkZd :Ik ls vf/kdkjghu d+Sfn;ksa dh 
odhy rd igqap ,d O;ogkfjd okLrfodrk ugha gSA Hkkjr esa dkuwuh lgk;rk 
dk;ZdrkZvksa dks dhfu;k ls izsj.kk ysuh pkfg, tgka ljdkjh U;kf;d O;oLFkk 
vkSj xSj ljdkjh laxBuksa@leqnk; ij vk/kkfjr laxBuksa }kjk ikjk yhxy ,M 
Dyhfud ds varxZr d+Sfn;ksa dks]  dkuwuh lk{kjrk dk;ZØeksa] Qksje fFk;sVj vkSj 
laoknkRed v/;;u rduhdksa odkuwu o izfØ;k dks i<+k dj lQ+yrkiwoZd 

cuk fn;k gSA bl y{; dks izkIr djus ds fy, ,d la;qDr iz.kkyh dks viuk;k 
tkuk pkfg, vkSj tsy ds dkeksa esa :fp j[kus okys x+Sj ljdkjh laxBuksa ds 
lkFk lk>snkjh dh tkuh pkfg, 
pkfg, vkSj vxj blds fy, fdlh izdkj dh vkf/kdkfjd ekU;rk nsus dh 

 

orZeku eq¶+r dkuwuh lgk;rk lsokvksa dh dk;Z iz.kkyh esa dqN dfe;ka gSa 
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 ,slk yxrk gS fd eq¶+r dkuwuh lgk;rk Ldhe dks] bldh tfVyrkvksa vkSZj 
rkRi;Z ds lkFk Bhd rjg ls izpkfjr ugha fd;k x;k gSS bldk O;kid izpkj 
fd;k tkuk pkfg, u dsoy vkijkf/kd U;k; iz.kkyh dh fofHkUu ,tsafl;ksa esa 
cfYd nsgkrh {ks=ksa esa iapk;rh jkt ds usVodZ }kjk] tsyksa esa tsy dY;k.k 

ljdkjh laxBuksa }kjkA dkuwuh lsokvksa ds inkf/kdkfj;ksa dk ,d egRoiw.kZ 
dk;Z dkuwuh lk{kjrk vkSj tkx:drk QSykuk gSA lHkh dkuwuh lgk;rk 
dk;ZØeksa vkSj Ldheksa dks lekt ds  lqfo/kkghu oxZ ds yksxksa ds eu esa ;g 

lHkh dks leku :Ik ls U;k; fnykus ds fy, opuc) gSA  

 ;g ,d lkekU; vglkl gS fd eq¶+r dkuwuh lgk;rk izkIr djus okyk O;fDr 
U;k;ikfydk ds le{k vleku yM+kbZ yM+rk gS D;ksafd nwljk i{k] csgrj 

izkIr dj ldrk gS vkSj bl izdkj mUgs ,dleku U;k; ls oafpr dj ldrk 
gSA vkerkSj ij ;g ns[kk x;k gS fd tks odhy bl Ldhe ds varxZr lsok,a 
iznku djrs gSa og cgqr u;s vkSj vuqHkoghu gksrs gSaA dkuwuh lsok izkf/kdj.kksa 

d+Sfn;ksa dks og dkuwuh lgk;rk ns jgs gSa] og bl /kkj.kk esa u jgsa fd mUgsa 
rqyukRed :Ik ls fuEu Lrj dk dkuwuh lgk;d fn;k x;k gSA lqLFkkfir vkSj 

yksxksa dh lsok ds fy, ^nku djus* ds fy, izksRlkfgr fd;k tk ldrk gSA 

 vuqHkoh vkSj vPNs odhyksa dks dkuwuh lgk;rk ds edln ds fy, lwphc) 
djus ds dke dks odhy fcjknjh ds lkFk yxkrkj laidZ LFkkfir djds x+jhc 

dks iwjk djus esa lgk;rk dj ldrh gSA tks odhy bl dY;k.kdkjh Ldhe ds 

vkSj c/kkbZ nsuk pkfg,A  

 dkuwuh lsokvksa rd igqap gksuk vkSj dkuwu dh vnkyr esa viuk cpko dj 

dj efgyk,a] tks ,d 
gh pkfg,A ysfdu] dkuwuh lgk;rk ds dke ls tqM+s odhy tsyksa esa tkdj 
d+Sfn;ksa ls feyuk ugha pkgrs vkSj mues ls dbZ ,sls gSa ftuesa vius eqofDdy 
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 yksd vnkyrksa dk ykHk cafn;kas rd ml vuqikr esa ugha igqap jgk gS 
ftlesa bls mu rd igapuk pkfg, FkkA bldk ,d dkj.k ;g gks ldrk 
gS fd yksd vnkyr tsy ds ml vgkrs esa ugha yxkbZ tkrh gS tgka 
fopkjk/khu d+Sfn;ksa dks j[kk tkrk gSA nwljk vkSj egRoiw.kZ dkj.k ;g gS 
fd odhy vius eqofDdyksa dks nwljh ikVhZ ls ckrdj ds le>kSrk djus 
ds fy, vkSj yksd vnkyrksa dh lgk;rk ysus ds fy, izksRlkfgr ugha 
djrs gSa D;ksafd og bl ckr ls Mjrs gSa fd vxj >xM+s ds fuiVkjs ds 
fy, dkuwuh izfØ;k brus t+cjnLr rjhd+s ls laf{Ir gks tk,xh rc 
mudh vk; dk uqdlku gksxkA ;g Mj csdkj gS D;ksafd igys gh brus 
eqdnes gSa fd dslksa ds fuiVkjs ls eqdneksa dh fLFkfr esa lq/kkj vk,xk 
vkSj ;g fdlh Hkh rjg laiw.kZ vkenuh ij cqjk izHkko ugha MkysxkA    

 h lgk;rk vkSj tkx:drk 

tqM+ko  u dsoy  fof/kd lsok,a izkf/kdj.kksa vkSj muds ykHkkfFkZ;ksa dh 
lgk;rk djsxk cfYd Loa; fof/k fo/kkfFkZ;ksa dh Hkh lgk;rk djsxkA mUgsa 
igys ls gh vkHkkl gks tk,xk fd okndkfj;ksa ls dSls O;ogkj fd;k tk, 

tk, ftudk lkeuk mUgsa vius Lukrd iwjk gksus ds ckn djuk gksxkA 
,y-,y-ch] ,y-,y-,e- 

dks ,d egRoiw.kZ vfuok;Zrk cukuk pkfg,A 

 gekjh fupyh U;kikfydk esa ftl izdkj ds eqdnes izcy gSa] mlesa yksd 
vnkyr lcls izHkkodkjh nwljh >xM+k fuiVkjk ;a=kofy gSA fQj Hkh] ;g 
;a=kofy dsoy dqN izdkj ds eqdneksa esa fuiVkjk djus esa lQ+y gqbZ gS 
tSls fd t+ehu vf/kxzg.k eqvkot+k ;k eksVj nq?kZVuk ds nkoksa esaA yksd 

gSa bldk eq[; dkj.k gS blds fy, odhyksa dh vfuPNk tks ,slk ugha 

ds dkj.k gSA ysfdu] lkekftd U;k; ds larqyu ij tsy esa can djus 
dk [kpZ vkSj blds ifj.kkeLo:Ik gksus okyh ihM+k dk ot+u {kf.kd ykHk 
ls vf/kd gksuk pkfg,A 
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yksd vnkyrksa }kjk >xM+ksa esa le>kSrs ds eqÌs ij jkT; ljdkjksa ds udkjkRed 
-ch-iVuk;dd us tks 

ij eækl mPp U;k;ky; ds vgkrs esa dgk% 
Þ------ 
vkt Hkh eglwl djrk gq¡ fd dksbZ Hkh ljdkj vkxs ugha vk jgh gS mu 
dslksa ds bl yksd vnkyr O;oLFkk ds ek/;e ls fuiVkjs ds fy, ftlesa 
ljdkj lEc) gS----vkt iqjkus oknh izR;sd vnkyr esa ljdkj gS vkSj 

lkFk lkeus ugha vkrh gS fd muds Hkh dsl bl ek/;e ls fuiVus 
-----

eSaus ,sls mnkgj.k Hkh ns[ks gSa tgka vxj jkT; ljdkj dks 10]000 : Hkh 
nsus dks dgk tk,] og le>kSrk ugha djsxh] ckn esa og bl ckr dks 
mPpre U;k;ky; rd ys tk,xhAÞ 

 tks odhy duwuh lgk;rk Ldhe ds varxZr vkjksih ds fy, izLrqr gksrs 
gSa mudks fn;k tkus okys ekuns; v;FkkFkZoknh <+ax ls de gSA bls 

 

y?kq vijkf/k;ksa ls fuiVus ds dke dks dkuwuh lsok,a izkf/kdj.kksa ds ?ksjs esa 
 dks 

dkuwuh lgk;rk ds {ks= esa dke djus okyh Lo;alsoh laxBuksa dh enn ls 

dkmalyjksa ds lewg esa j[kk tk ldrk gSA iqfyl ds fy, y?kq dslksa dks mfpr 
lykg ds fy, fd vijk/kh dks lkeqnkf;d mipkj fn;k tk, ;k mls lajfpr 
U;kf;d izfØ;k ds v/khu Hkst fn;k tk,] bl Dyhfud esa Hkstuk vfuok;Z 
cuk;k tk,A 

Hkkjr ds lafo/kku ds vuqPNsn 39 d esa mYysf[kr dkuwuh lgk;rk O;oLFkk 
/kjkry ij vius mi;ksx esa iwjh rjg foQy gks x;k gSA bl ij nksckjk fopkj 

vnkyrksa vkSj tsy vnkyrksa dks vf/kd fu;fer vkSj izHkkodkjh gksus dh 
fuokjd izko/kkuksa tSls 

fd n-iz-la- dh /kkjk 107] 109] 151 ds varxZr brus vf/kd yksxksa dks tsy esa 
Mkyus dh mi;qDrrk ds ckjs esa nksckjk lskpuk vkSj leh{kk djuk pkfg,A  



114 

 

vijk/kh ifjoh{kk vf/kfu;e dk de iz;ksx 

iwjh nqfu;k esa U;kf;d O;oLFkk bl ckr dks ekU;rk nsus yxh gSa fd dsoy tsy 
esa can djuk gh c<+rs vkij/k nj dh leL;k dks gy ugha dj ldrk gSA bl 
ifjis{; esa dqN dY;k.kdkjh dkuwu cuk, x, gSa rkfd tsy esa can djus dks 
jksdk tk lds vkSj vijkf/k;ksa dks leqnk; ij vk/kkfjr mipkj fn;k tk,A 
vijkf/k;ksa dh ifjoh{kk vf/kfu;e 1958] ,slk gh ,d dkuwu gS] ftls vxj 
izHkkodkjh rjhds ls mi;ksx fd;k tk,] orZeku esa tsyksa esa HkhM+ dks de djus 

 

vkrs gSaA tsy ds vk¡dM
4 

fopkjk/khu d+Sfn;ksa esa vH;Lr vijkf/k;ksa dh la[;k dk Hkkx vkSj de gSA eksVs 

vijk/kh igyh ckj ds vijk/kdrkZ dh Js.kh esa vkrs gSaA vxj ge ^vijk/kh 
ifjoh{kk vf/kfu;e* ds varxZr fofHkUu vioknksa vkSj n-iz-la- dh /kkjk 360 ds 

 ds varxZr x+Sj fgjklrh lq/kkjkRed mipkj ds  vfuok;Z ykHk 
ds ;ksX; gksrs gSaA 

vkijkf/kd U;k; iz.kkyh ij ;g ,d nq[kn fVIi.kh gS fd bu izko/kkuksa dks ml 

FkkA dqN U;kf;d eftLVªsV us O;fDrxr :Ik ls laidZ fd;s tkus ij crk;k fd 
bu izko/kkuksa dk yxkrkj mruh fu;ferrk ls mi;ksx djds ftruk blls 

ifjoh{kk vf/kfu;e dh /kkjk 6 vkSj n-iz-la-dh /kkjk 361ds varxZr ;g vfuok;Z 
:Ik ls dgk x;k gS fd vxj bu lkekftd izko/kkuksa dks mi;qDr ugha fd;k 
tk,] Vªk;y eft:VªsV@tt dks ,slk u djus dk dkj.k fjdkWMZ djuk gksxkA 

 esa n.M Lks NqVdkjs ds 
lkFk mYYka?ku fd;k tkrk gSA  
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vxj igyh ckj ds vijk/kdrkZ dks yacs eqdnes ds fdlh Hkh pj.k ij ;g crk 
fn;k tk, fd vijk/kh ifjoh{kk vf/kfu;e dh /kkjk 12 ds varxZr Þ,d O;fDr 
ftls /kkjk 3 ¼psrkouh ds ckn fjgkbZ½ ;k 4 ¼vPNs vkpj.k dh ifjoh{kk ij 

bl vijk/k ls tqM+s fdlh izdkj dh v;ksX;rk dks ugha Hkqxruk iM+sxk]ß muesa 
ls dbZ vius vijk/k dks Lohdkj djus dks va/kdwidkjkxkj ds uhjl dke dks 
vkSj vf/kd le; rd djus ls vf/kd ilan djsaxsA 
 
bu izko/kkuksa dk fHkUu vkSj U;k;lEer mi;ksx fopkjk/khu d+Sfn;ksa vkSj muds 
d+Sn dh vof/k esa Hkh deh yk ldrk gS] ysfdu ,slk yxrk gS] u rks 
U;k;ikfydk vkSj u gh odhy bu izko/kkuksa ds lkekftd vkSj ekuoh; igywvksa 

x djrs gSaA jkT; }kjk izk;ksftr eq¶+r dkuwuh lgk;rk 
inkf/kdkfj;ksa dks fopkjk/khu d+Sfn;ksa dks dkuwuh lgk;rk Dyhfud }kjk bu 

vkfJr yksxksa ds thou ds fy, bldk mi;ksx dj ldsaA 

dqN odhyksa dh udkjkRed Hkwfedk 

,slk izrhr gksrk gS fd fupyh vnkyr ds Lrj ij dke djus okys odhy] 

-iz-la- 
dh /kkjk 360 dk 
MkysxkA ;gka rd fd tsy esa odhy vkSj muds eqofDdy ds chp laidZ Hkh 
ux.; gS] ifj.kke :o:Ik os dsl dh fLFkfr ls vutku gks tkrs gSa vkSj 
lquokbZ ds fy, rkjh[k+ vkxs c<+kus dh ekax djrs jgrs gSa ftlls iw.kZr;k 
f  

 
ekeys ftu esa lquokbZ izkjEHk gh ugha gks ldh gks&Ekkufld :Ik ls 
chekj vkijkf/kd vkjksih 
 
ekufld :Ik ls chekj 
x;k gS ;k tks Ldhtks+Ýsfud iSjkukbM gksa½ dk 
ugha gks ikrk gSA vxj ¼Vªk;y½ eftLVªsV dk ;g er gS fd Hkstk x;k O;fDr 
¼mlds ekufld ijh{k.k ds fy, ,d l{ke fpfdRlh; vf/kdkjh ds ikl½ 
ekufld jksxh gS vkSj ifj.kkeLo:Ik viuk cpko djus esa vleFkZ gS] og blds 
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ckjs e
LFkfxr dj nsxkA 

vxj igyh ckj ds vijk/kdrkZ dks yacs eqdnes ds fdlh Hkh pj.k ij ;g crk 
fn;k tk, fd vijk/kh ifjoh{kk vf/kfu;e dh /kkjk 12 ds varxZr Þ,d O;fDr 
ftls /kkjk 3 ¼psrkouh ds ckn fjgkbZ½ ;k 4 ¼vPNs vkpj.k dh ifjoh{kk ij 

bl vijk/k ls tqM+s fdlh izdkj dh v;ksX;rk dks ugha Hkqxruk iM+sxk]ß muesa 
ls dbZ vius vijk/k dks Lohdkj djus dks va/kdwidkjkxkj ds uhjl dke dks 
vkSj vf/kd le; rd djus ls vf/kd ilan djsaxsA 
 
bu izko/kkuksa dk fHkUu vkSj U;k;lEer mi;ksx fopkjk/khu d+Sfn;ksa vkSj muds 
d+Sn dh vof/k esa Hkh deh yk ldrk gS] ysfdu ,slk yxrk gS] u rks 
U;k;ikfydk vkSj u gh odhy bu izko/kkuksa ds lkekftd vkSj ekuoh; igywvksa 

inkf/kdkfj;ksa dks fopkjk/khu d+Sfn;ksa dks dkuwuh lgk;rk Dyhfud }kjk bu 

vkfJr yksxksa ds thou ds fy, bldk mi;ksx dj ldsaA 

dqN odhyksa dh udkjkRed Hkwfedk 

,slk izrhr gksrk gS fd fupyh vnkyr ds Lrj ij dke djus okys odhy] 

e ;k n-iz-la- 

MkysxkA ;gka rd fd tsy esa odhy vkSj muds eqofDdy ds chp laidZ Hkh 
ux.; gS] ifj.kke :o:Ik os dsl dh fLFkfr ls vutku gks tkrs gSa vkSj 
lquokbZ ds fy, rkjh[k+ vkxs c<+kus dh ekax djrs jgrs gSa ftlls iw.kZr;k 

 fjekaM dk le; Hkh c<+ tkrk gSA 

ekeys ftu esa lquokbZ izkjEHk gh ugha gks ldh gks&Ekkufld :Ik ls 
chekj vkijkf/kd vkjksih 
 
ekufld :Ik ls chekj  
x;k gS ;k tks Ldhtks+Ýsfud iSjkukbM gksa½ dk 
ugha gks ikrk gSA vxj ¼Vªk;y½ eftLVªsV dk ;g er gS fd Hkstk x;k O;fDr 
¼mlds ekufld ijh{k.k ds fy, ,d l{ke fpfdRlh; vf/kdkjh ds ikl½ 
ekufld jksxh gS vkSj ifj.kkeLo:Ik viuk cpko djus esa vleFkZ gS] og blds 
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LFkfxr dj nsxkA 

n-iz-la- dh /kkjk 433 d ds HkkokFkZ ds vuqlkj mu dslksa esa tgka vkjksih ij ,sls 
vijk/k djus dk vkjksi gS ftldk n.M e`R;q ;k vkthou dkjkokl gS] de ls 

fy, Hkst fn;k tk,xkA 

 

lkFk fd ßdksbZ Hkh cPpk fdlh Hkh ifjfLFkfr esa tsy esa ;k iqfyl ykWd&vi esa 

fjdkWMZ C;wjks ¼,u-lh-vkj-ch-

gS] bl ckr ij rqjar /;ku fn;s tkus 

ifjfLFkfr;ksa esa tsyksa esa j[ks x;s gSa 
dkl 

foHkkx dks mipkjkRed mik;ksa ds fy, rqjar bl ekeys esa tkap djuk pkfg,A 

Ekfgykvksa dh fgjklr 

mu efgykvksa ds ckjs esa ftUgsa fgjklrh laLFkkuksa esa d+Sn j[kk 

gksrh gS] ysfdu tks eqdneksa dk lkeuk dj jgh gSa mUgsa LFkkuh; tsyksa ¼ft+yk 
vFkok mi tsyksa esa½ ,slh fLFkfr esa j[kk tkrk gS ftl ij xaHkhj :Ik ls /;ku nsus 

 

syksa dh futZu cSjdksa esa vdsyh jgrh 
gSaA tsyksa esa ekuokf/kdkjksa dk mYya?ku gksuk lk/kkj.k ckr gS ysfdu efgyk,a 
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bldk eq[; dkj.k gS fd efgykvksa ds fy, vyx tsy miyC/k ugha gS vkSj 
vf/kdrj LFkkuksa ij u rks muds lqjf{kr fgjklr ds fy, ;k muds fpfdRlh; 

okyh efgyk d+Snh &tks xHkZorh gSa ;k ftuds ikl uotkr cPpk gS] vkerkSj ij 
misf{kr gksrh gSaA ;g 

 

vf/kdrj tsy fu;ekofy;ksa esa efgyk cafn;ksa dks tsyksa vkSj mi&tsyksa esa j[kus 
ds rjhds ds ckjs esa crk;k x;k gSA ,sls gh ,d fu;e dks fuEu izdkj ls i<+k 
tkrk gS% 

efgyk d+Sfn;ksa dks efgyk okMZ esa vdsys ugha jguk gS & tc] ;gka rd fd] 
efgyk okMZ esa dsoy ,d efgyk d+Snh gks] vkSj dksbZ efgyk okMZj ;k 
losZ{kj¼vksolhZvj½ u gks] vkSj d+Snh ds ogka lkr fnuksa ls vf/kd le; rd 
jgus dh lEHkkouk gks] vf/k{kd igys ls gh lcls ut+nhdh tsy ls nwljh 
efgyk d+Snh dks bl tsy esa eaxokus dh ;k bl efgyk d+Snh dks ut+nhdh tsy 
esa Hkstus dh O;oLFkk djsaxs rkfd efgyk d+Snh dks laxfr fey tk,A vlk/kkj.k 
ifjfLFkfr esa vf/k{kd efgyk d+Snh dh fdlh efgyk fe= dks mlds lkFk vkdj 
tsy esa jgus dh vkKk ns ldrs gSaA vxj efgyk d+Snh dh dksbZ ,slh lgsyh 
ugha gS tks mlds lkFk vkdj Bgjs] vf/k{kd fdlh efgyk dks vfrfjDr okMZj 
ds :Ik esa j[ksaxs rkfd efgyk d+Snh dks laxfr fey tk,A 

efgyk d+Sfn;ksa dks Hkyh Hkkafr j[kus ds fy, cuk, x, bl fu;e dks 
dk;kZUo;u ls vf/kd mYya?ku ds fy, ekuk tkrk gSA vf/kdre ft+yk tsyksa ;k 

dkj.kksa ls gS% ,d] bu laLFkkuksa esa efgyk fopkjk/khu d+Sfn;ksa dh mifLFkfr ds 
ckjs  vkSj nks] efgyk fopkjk/khu d+Sfn;ksa dh la[;k esa ;fn dksbZ 

fu;e dks bl <+ax ls le>k;k x;k gS fd tsy ;k mi&tsy esa ,d vdsyh 
efgyk d+Snh dks Hkyh Hkkafr j[kus ds fy, dbZ oSdfYid izca/k fd;s x;s gSaA 
ysfdu] bl fu;e esa oSdfYid izca/k ds izko/kku dbZ dkj.kksa ls f?kls&fiVs vkSj 
vO;ogkfjd gks x;s gSa& 
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dk dkj.k gks ldrk gS D;ksafd ;g mlds ut+nhdh lEcU/kksa vkSj ifjokj 
ds lnL;ksa ls mls oafpr dj ldrk gSA vxj mls nwljs tsy esa mldh 
bZPNk ds fo:)] dsoy nwljh efgyk dks laxfr nsus ds fy, gLrkarfjr 
fd;k tkrk gS] ;g mlds U;wure vojks/k ds lkFk thus ds vf/kdkj dk 
mYYka?ku gksxkA 

 vdsyh efgyk dks lcls ut+nhdh tsy ;k mi&tsy¼tgka vU; efgyk 
d+Snh  mifLFkr gks ldrh gSa½ esa Hkstus ls] d+Snh dks lEc) vnkyr esa 
lquokbZ dh rkjh[k+ esa mifLFkr djkus esa izfØ;kRed dfBukbZ mRiUu 
gksxhA ,slh izR;sd rkjh[k+ ij U;kf;d eftLVªsV ds le{k mls ,d tsy 
ls nwljs tsy esa LFkkukUrfjr djuk iM+sxk] gLrkUrj.k dh leL;k gksxh] 
efgyk xkMksZa dh miyC/krk dh leL;k gksxh vkSj mlds O;fDrxr lqj{kk 
ds mYya?ku dk [k+rjk gksxkA 

 fdlh ,slh efgyk fe= dks <w¡<uk tks vdsyh efgyk d+Snh dks laxfr ns 
lds ;k viuh bZPNk ls tsy dh Hk;kud fLFkfr esa mlds lkFk jgus ds 
fy, rS;kj gks] ,d dfBu dke gS& tsy ds vi;kZIr deZpkfj;ksa ds fy, 

O;fDr dks] ,d l{ke izkf/kdkjh }kjk ekU; fgjklrh okjaV ds cx+Sj tsy 
esa can djus ls euk djrh gSA 

 ^fdlh efgyk dks vfrfjDr okMZj ds rkSj ij j[kuk* vc lEHko ugha gS 
D;ksafd tsy vf/k{kdksa dh fdlh O;fDr dks vLFkk;h] vkdfLed ;k 

 

grh gS ;g iwokZuqeku 

efgyk d+Sfn;ksa dh la[;k ?kV dj dsoy ^,d* gks tk,xhA tsy foHkkx ;g 

esa dsoy ,d vdsyh fopkjk/

djds efgyk gkse xkMZ dh lsokvksa dks ,sls vLFkkbZ pj.kksa ds fy, miyC/k djk 
ldrs gSa tc tsyksa vkSj mi&tsyksa esa dksbZ efgyk okMZj ugha gSA 
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?ksjk vkSj ?ksjs ds vanj okMksZa dh cukoV  bl izdkj gksuh pkfg, fd mldk 
njokt+k mlh iafDr esa bl izdkj u gks fd dksbZ Hkh vkus tkus okyk mudh 

djrk gS] bldk ,d rRo ;g Hkh gS fd] blds ifj.kke ds :Ik esa efgyk d+Snh 
dk laiw.kZ ,dkdhiu Hkh gksrk gS¼voS/kkfud ,dkUr dkjkokl½] ;fn og vdsyh 
gS vkSj mldh fuxjkuh ds fy, dksbZ efgyk okMZj miyC/k ugh gSA ;g fLFkfr 

 

Ekfgyk fopkjk/khu cafn;ksa dks tsy esa j[kus dh leL;k] tgka u rks dksbZ efgyk 
xkMZ miyC/k gks vkSj u mUgsa lqjf{kr j[kus ds fy, mfpr ?ksjko gks] fpark dk 
dkj.k gS vkSj bl ij jkT; inkf/kdkfj;ksa dk mfpr /;ku [khapuk pkfg,A vxj 
mudh Lora=rk dks de djus ds fy, dkuwu gS] ljdkj mUgsa tsy esa j[kus ds 
fy, dksbZ LFkk;h izca/k djus ds ckjs esa D;ksa ugha lksp ldrh gS\ D;k jkT; 
dks mudh Lora=rk dks ckf/kr djus dk vf/kdkj gS vxj blds ikl mudh 
fuxjkuh ds fy, efgyk okMZjksa dks j[kus ds fy, vkSj mUgsa j[kus ds fy, 
mfpr izdkj ds tsy cukus ds fy, iSlk ugha gS\ D;k jkT; dks U;k;ikfydk 

t+ekur¼O;fDrxr eqpyds ij vxj mudh tM+sa leqnk; esa gSa ½ ij fjgk dj 
fn;k tk,] tc rd tsy esa d+Sn djus dk mfpr izca/k u gks\ D;k jkT; 
ljdkj dks tsyksa] iqfyl] U;kikfydk vkSj efgyk lkekftd laxBuksa dh efgyk 
vf/kdkfj;ksa dh ,d lfefr dk xBu ugha djuk pkfg, rkfd og ,d ckj tsyksa 
esa can lHkh fopkjk/khu efgyk d+Sfn;ksa ds ckjs esaleh{kk djsa] tgka dksbZ efgyk 
xkMZ ugha gS vkSj bl fLFkfr dks lq/kkjus ds fy, Bksl rjhdk crk,aA 

Tkc efgyk d+Sfn;ksa dks tsyksa vkSj mi&tsyksa esa HkrhZ fd;k tkrk gS] efgyk 
okMZuksa ;k efgyk xkMksZa dks vLFkk;h :Ik ls HkrhZ djus dk dqN izko/kku gksuk 
pkfg,A ftu tsyksa vkSj mi&tsyksa esa efgyk okMZuksa dh vuqeksfnr la[;k u gks] 
efgyk gkse xkMksZa dk ,d iS
vdsyh efgyk tsy esa can dh tk, rc muesa ls ,d ;k nks dh lsokvksa dks 
izkIr fd;k tk ldsA 
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;w-,u-Mh-ih- -oh-,l-½  
dks lq/kkjkRed dk;ksZa ds fy,] lkeqnkf;d lgHkkfxrk ds gfFk;kj ds :Ik esa iqu% 
izpfyr vkSj lqn`<+ djuk D;ksafd ih-oh-,l- tsy dh can nhokjksa ds chp dsoy 
,d gh ,slh f[kM+dh gS tks dkuwuh :Ik ls bl can laLFkku esa lkekftd gLr{ksi 
dk izLrko o vkKk nsrk gSA x+Sj vkf/kdkfjd tsy l

dh  t+:jr gSA 

j[kk x;k gSA 

 dh Hkkjrh; O;oLFkk dk ,d cgqr cgqewqY; Hkkx 

gS] f
blesa Hkkx fy;k tk,] ljdkj vkSj turk dks xkjaVh ns ldrk gS fd tsy 
vf/kfu;e vkSj tsy eSU;wvy ds izko/kkuksa dk ;Fkkor~ ikyu fd;k tk jgk gSA ;g 

leL;kvksa dks muds xaHkhj vk;keksa esa cnyus ds igys lacksf/kr djsA 

fo
Mkyrh gS tgka turk ds lnL; tsy dh leL;kvksa ds ckjs esa iwjk Kku izkIr dj 
ik,axsa vkSj tsyksa vkSj d+Sfn;ksa esa :fp ysuk lh[k ysaxsA lq/kkjkRed dk;ksZa ds 

j }kjk le; le; ij tsy lq/kkj ds fy, fu;qDr fudk;ksa us 
ckj&ckj bl ckr ij ncko Mkyk gS fd turk ds fnekx+ esa bl izdkj dh :fp 
iSnk djuk vkSj x+Sj vkf/kdkfjdksa dh fu;qfDr djuk bl edln dks c<+kok nsuk 
,d lcls vPNk rjhdk gSA  

;g cgqr fpark dh ckr gS fd tsy lan

mnklhurk ds ifj.kkeLo:Ik vuqi;ksxh vkSj Qyghu dkxt+h vkSipkfjdrk cu dj 
jg x;k gSA 
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fgjklrh laLFkkuksa esa ekuo vf/kdkjksa ds laj{k.k ls lEc) lkekftd vkSj oSpkfjd 
fodkl dh xaHkhjrkiw.kZ :Ik ls ;g ekax gS fd izHkkoiw.kZ ifj.kke vfHkfoU;Lr gksus 

 

ns[kus ij ;g irk yxrk gS fd blds dbZ izko/kku iqjkus gks pqds gSa vkSj buesa 

foQyrk gks jgh gSa ftlds ifj.kkeLo:Ik tokcnsgh de gks tkrh gSA 

foHkkx] tks jkT; esa ,u-vks-oh- dh fu;qfDr ds fy, ft+Eesnkj gSa] fu;qfDr dh 
vkSipkfjdrk ds ckn muls laidZ vkSj lapkj lekIr dj ysrs gSaA mUgksaus ,slh 
dksbZ ;a=kofy Hkh fodflr ugha dh gS ftlls ;g Kkr gks fd euksuhr ,u-vks-oh- 
ds ikl fu;qfDr i= igqap x;k gS ;k ftUgsa fu;qDr fd;k x;k gS mUgksaus LosPNk 
ls bls Lohdkj dj fy;k gSA 

ekuk tkrk gSA x+Sj ljdkjh l
inkf/kdkjh ugha ekuk tkrk gS D;ksafd ¼izk;%nkos ds lkFk dgk tkrk gS½mudh 
fu;qfDr iwjh rjg ls muds jktuSfrd laca/k ds vk/kkj ij gksrh gS] ftlesa mudh 
;ksX;rk ;k vuqHko dk dksbZ egRo ugha gksrk gSA mUgsa muds bjknksa ds dkj.k ugha 
viuk;k tkrk gS vkSj fu;r dk;Z dks iwjk djus ds fy, grksRlkfgr fd;k tkrk 
gSA 

 dks cnys esa tc mUgsa tsy deZpkjh ls dksbZ lgk;rk 

dksbZ izksRlkfgr djus okyk tokc feyrk gS] vius dke dks ;U=or~ jLe dh rjg 

fu;eksa ls dHkh ifjfpr ugha djk;k tkrk gS] u gh mUgsa tsy ;k d+Sfn;ksa ds 
 

fu;qDr fd;s x;s gSa mlds fy, dHkh tsy x;s gh ugha gSa] fQj Hkh muesa ls dqN 
dks yxkrkj fu;qDr fd;k 
tokcnsgh ugha gSA  
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Zokgh ;k muesa ls dqN tks 
egRiw.kZ lq>ko nsrs gSa] mUgsa /kU;okn i=] mUgsa muds dke esa vf/kd :fp ysus 
ds fy, izsfjr dj ldsA 

vFkZiw.kZ gS fu;ekofy esa ftldh blls vis{kk FkhA fu;ekofy;ksa esa fxuk;s x;s 

 

rLohj mnklhu gSA ,d cgqr vPNs bjkns ls cukbZ vkSj izHkkoh O;oLFkk dks 

foHkkx ds fy, vkSj tsy ds d+Sfn;ksa nksuks ds fy,] cgqr vPNs ifj.kke 
fudkyus esa leFkZ gSAblds vUnj laiw.kZ  tsy O;oLFkk }kjk Hkqxrh tk jgh dqN 
xaHkhj nqcZyrk dks lEcksf/kr djus vkSj mldk mipkj djus dh {kerk gSA ;g 
tsy esa lq/kkjkRed dk;ksZa ds fy, lkeqnkf;d Hkkxhnkjh dh ,d f[kM+dh Hkh 
[kksy ldrh gSA 

 

 

ge lc bl ckr ls voxr gSa fd tsy ds laLFkku dks <+dus okyk va/kdkj gS 
og bls ekuokf/kdkj mYYka?kuksa ds fy, ,d izpqj vk/kkj iznku djrk gSA dqN 

j 

laxzfgr ykijokgh ds dkj.k gSA tks leku nsrs gSa mUgsa nsuk ugha vkrkA ftUgsa 
vkrk gS muds ikl bu cqjkbZ;ksa ds mipkj dk lk/ku ugha gSA ;gka izHkkodkjh 
laokn dh cgqr deh gSA tks laokn djrs gSa muesa xEHkhjrk dh deh gSA dksbZ 
tqM+ko] dksbZ ekWfuVfjax] dksbZ vfUre rkjh[k+] dksbZ ewY;kadu ugha gS] blfy, 
dksbZ ifj.kke Hkh ugha gSA 
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-,p-vkj-vkbZ-
ftldk eq[;ky; ubZ fnYYkh esa gS] 

-
,p-vkj-vkbZ- 
fdj.k gSA O;oLFkk ds vanj bldh fuxjkuh vkSj lw{e ijh{k.k dks c<+kus ds fy,] 
lh-,p-vkj-vkbZ- 

blfy, bl O;oLFkk dks okil ykus vkSj iquthZfor djus ds fy, lh-,p-vkj-vkbZ- 
us dqN lk/kkj.k gLr{ksi fd;s gSa% 

 U;k;ikfydk] iqfyl] tsy] ekuo vf/kdkj laxBuksa] x+Sj ljdkjh ,tsafl;ksa] 
efgyk laxBuksa ds lnL;ksa] vkSj lcls egRoiw.kZ tsy ds x+Sj vkf/kdkfjd 

ij lgerh okys mik;ksa dks 
 

 

dk;kZUo;u ds dkj.k izcy gks x;k gS] 

 vkf/kdkfjd 

fy, lajpukRed lkekftd gLr{ksi ds fy, lgk;rk izkIr gks] 

 us  

vykok lfEefyr gSa] 

 muds vf/kdkj vkSj drZO; tSls fd tsy fu;ekofy esa fu/kkZfjr gSa] 

 tsy foHkkx ,ao ljdkj ds chp izHkkodkjh lkeatL; 

 k ¼exposure½ 

 tsy dks mu x+Sj ljdkjh ,tsafl;ksa vkSj laxBuksa ds fy, miyC/k djkus dh 
lEHkkouk tks vijkf/k;ksa ds iqulZq/kkj vkSj m)kj esa :fp j[krs gSaA 

  

 jkT; dh izkFkfed ft+Eesnkjh dh txg fy;s cx+Sj tsyksa esa lkeqnkf;d 
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 lh-,p-vkj-vkbZ- }kjk fd;s tk jgs bu ljkguh; iz;Ruksa dks jkT; 
ljdkjksa }kjk lfØ; lgk;rk vkSj lg;ksx feyuk pkfg,A 

 

lq/kkjkRed dk;ksZa esa lkeqnkf;d lgHkkfxrk 

fgjklr esa fy;s x;s vijkf/k;ksa ds lq/kkj vkSj iquokZl ds fy, i;kZIr ugha 
k; izkIr 

djus ds iz;Ru dks lq/kkjkRed dk;ksZa esa lkeqnkf;d lgHkkfxrk ls iwjk djuk 

ds :Ik esa eSa bl ckr dk xokg gw¡  
dh lq/kkjkRed dk;ZØeksa esa lgHkkfxrk ls izkIr djrk gS] og ljdkj }kjk 
pyk, tk jgs fdlh Hkh fØ;k&dyki ds cjkcj ugha gSA tcfd] d+Snh ljdkj 
ds gLr{ksi dks ykijokgh vkSj lansg ls ns[krs gSa] ogha d+Sn esa Mkyus ds le; 
vkSj mudh fjgkbZ ds ckn Hkh Loa;lsoh lewgksa vkSj tsy ds vUnj mudh HkykbZ 
ds bjkns ls vkus okys yksxksa dk os cgqr vknj djrs gSaA 

vuqHkoksa dks ugha miyC/k djk ldrk tks d+Sfn;ksa dks muds HkkoukRed 
lkeatL;] lq/kkj ;k iquoZkl esa lgk;rk dj ldsA blfy,] leqnk; vkSj tsy esa 
dk;Zokgd dM+h LFkkfir djuk] tsy inkf/kdkfj;ksa ds fy, vklku gksxk] 
ftudk dke gS d+Sfn;ksa dk dY;k.k vkSj iquokZl djuk rkfd os leqnk; vkSj 

lsok viZ.k dj jgs gSa  

ge] lh-,p-vkj-vkbZ- esa bl izdkj ds lkeqnkf;d lgHkkfxrk dks ns[kuk pkgrs 
gSa tks tsy vkSj leqnk; ij vk/kkfjr laxBuksa¼lh-ch-vks-½]xSj ljdkjh 
laxBuksavkSj tsy lq/kkj ds dk;ksZa esa vlfy;r esa :fp j[kus okys O;fDr;ksa 
vkSj O;oklkf;d :Ik ls muds dk;kZUo;u esa leFkZ yksxksa ds chp dM+h dks 
et+cwr dj ldsaA 

lq/kkjkRed dk;ksZa ds dqN {ks= ftlesa lkeqnkf;d lgHkkfxrk }kjk cgqewY; vkSj 
mi;ksxh ifj.kke dk lkeF;Z gSa] gSa% 

 fof/kd  

 fopkjk/khu cafn;ksa dh fLFkfr v/;;u¼,d ckj vkSj vkof/kd nksuksa½ 
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 LoSfPNd ifjoh{kk lsok,a 
 
 

 

  

  

 futh mn~;eh }kjk tsy et+nwj dk mi;ksxA 

 
lalk/kuksa dks tsy ds d+Sfn;ksa dks ukSdjh nsus ds fy, mi;ksx djuk] mUgsa 

lkglh tsy vf/kdkfj;ksa us futh lk>snkjksa ds lgdk;Z ls] tsy ifjlj ds 
Hkhrj ¼;k ckgj½ mRiknu ;wfuV yxk;k gS ftlls Hkkx ysus okys d+Sfn;ksa ds 

Fkk fcØh;ksX; oLrq  vkSj lsokvksa dk mlh ifjfLFkfr esa mRiknu djuk tSlk 
futh {ks= esa y?kq ls e/;e Lrj ds fuekZ.k la;a= esa gksrk gS rkfd laLFkkxr 
dke djus esa [kpZ de gks vkSj d+Sfn;ksa dks ukSdjh dk volj vkSj dke ds 

 

lfoZflax] vkSj blh izdkj ds vU; dk;ksZa dks lQyrkiwoZd fd;k tk ldrk gS] 
gkaykfd] bl ckr ds fy, lko/kkuh cjruh pkfg, fd tsy Je ds bl izdkj 
ds mi;ksx ls jkst+xkj vkSj osru Hkqxrku lEcU/kh fdlh dkuwu dk mYya?ku u 
gksA 

bl uhfr isij esa iz;kl dk iz;Ru] tksfd lsaVj QkWj fØeukyth ,.M tfLVl] 

k gS] dk mYys[k djuk 

izHkkfor djus okys dkuwuks] uhfr;ksa] izfØ;kvksa vkSj izpyuksa ds dk;kZUo;u dks 
lq
vkSj fjgkbZ ds ckn vijkf/k;ksa ds iquokZl dks ljy cukus ds dke ls lEc) 
gSA 
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4. 

ns[k&js[k dks Hkqxr jgs dSfn;ksa ds fy,] fpfdRlh; dSai yxkus ¼uSnkfud 
 ¼SAARA½] 

t;iqj fLFkr ,d dyk izfe;ksa ds ,d ,u-th-vks- us ,d izfl) xkjesaV 

lq/kkjx`g dks fpfUgr fd;k gS rkfd efgyk d+Sfn;ksa dks jpukRed vkSj 
ykHkdkjh dke miyC/k djk ldsaA ,sls gh nwljs dbZ vU; laxBu gSa tks 
lq/kkjkRed dk;ksZa esa Hkkxhnkjh ys jgs gSa] ysfdu mu lc us dM+s ifjJe 

[;kfr izkIr fd;k gSA 

ßtsyksa esa lQ+y lkeqnkf;d laca/k mRiUu djus ds fy,] lkeqnkf;d lewgksa vkSj 
tsy vf/kdkfj;ksa dks ,d lkFk dke djuk gksxk] ,d nwljs dks csgrj rjhds ls 
Lohdkj djus ds fy, la;qDr fu.kZ; ysuk gksxk----
lewgksa esa ikjLifjd lg;ksx vkSj lkeatL; ds izfØ;k dh t+:jr gS] tks 
ns[ksxk---lq/kkjkRed izfØ;k esa lkeqnkf;d lgHkkfxrk ds foLrkj dks] vkSj bl 

lkeqnkf;d lewgksa ds chp ,d csgrj dk;Z&lEcU/k LFkkfir djus esa lgk;rk 

gqvk lg;ksx ls nksuksa rjQ+ csgrj ifj.kke dk vuqHko gks ldrk gS] tgka tsy 

Hkwfedk dk R;kx dj nsAÞ7 

lq/kkjkRed dk;ksZa esa izHkkodkjh lkeqnkf;d laca/k ds fy, nks pht+sa vfuok;Z gSa% 

1- ,sfPNd x+Sj ljdkjh laxBuksa] leqnk; ij vk/kkfjr laxBuksa] tsy foHkkx 
ls Lora= :fp j[kus okys lewgksa vkSj O;fDr;ksa dk usVodZ LFkkfir 

j tsy esa 

iz;Ru djsxhA ;g leqnk; ds lnL;ksa rd igqapsxk vkSj lq/kkjkRed 
 

 
2- ,slh lLFkkvksa vkSj O;fDr;ksa dks tsy esa lq/kkjkRed dk;Z djus ds fy,] 

lq/kkjkRed dk;ksZa ds fy, lkeqnkf;d Hkkxhnkjh dks izksRlkfgr djuk 
pkfg, vkSj vkf/kdkfjd ekU;rk nsus ds fy, dlkSVh fu/kkZfjr djuh 
pkfg,A 
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3- vkf/kdkfjd ekU;rk nsus ds igys] jkT;] mnkgj.k ds rkSj ij] dke ds 
lEc) {ks= esa laxBu dh fiNYkh miyfC/k;ksa ds fjdkWMZ dks ns[k ldrh 
gS] blds Loa;lsodksa ;k oSrfud deZpkfj;ksa dh ;ksX;rk dk ijh{k.k dj 
ldrh gS vkSj lqj{kk rFkk oftZr eky ls lEcfU/kr tsy fu;eksa ds ckjs 
esa muds Kku dks tkap ldrh gSA 

Lkjdkj] jkT; Lrj ij tsy lykgdkj lfefr ds xBu djus ij Hkh fopkj dj 
ldrh gS ftlesa Ik;kZIr la[;k esa lEc) ukxfjdksa dk izfrfuf/kRo gksA blls 
lq/kkjkRed vkSj tsy izca/ku ls lEcfU/kr uhfr fu/kkZj.k esa leqnk; dks viuh 
ckr dgus dk vk/kkj izkIr gksxkA ;g tsy foHkkx dks tsy vkSj d+Sfn;ksa ls 
tqM+s gqbZ leqnkf;d fpark o lykg vkSj ewY;oku fopkjksa dks voxr djk,xkA 

vkijkf/kd U;k; ,tsafl;ksa ds chp lkeatL; dks izHkkfor djuk 

lqfu;ksftr tkap ls nks vyx rLohj fudy dj vk,xh&,d] {kerk ls vf/kd 

iqoZ (iwoZ ) fgjklr dk vR;f/kd mi;ksx vkSj d+Sn dh yach vof/k bl HkhM+ dk 

eq[; dkj.k gSA nks&tsy dh lHkh cqjkbZ;ka dsoy tsy dh LFkkiuk ls lEcfU/kr 
gh ugha gSa cfYd muesa ls dbZ] vkijkf/kd U;k; iz.kkyh dh nwljh ,tsafl;ksa 
tSls fd&U;k;ikfydk] iqfyl] vfHk;kstu] eq¶+r dkuwuh lgk;rk vkSj ifjoh{kk 
lsokvksa esa lkeatL; vkSj lg;ksx dh deh ds dkj.k mRiUu gksrh gSaA 

Hkkjr esa] eqdnek iwoZ d+Sn dh leL;k dk ,d vf/kd ekSfyd dkj.k gS O;oLFkk 

jgk gSA 
le; vk x;k gS fd vkijkf/kd U;k; iz.kkyh dh lHkh ,tsafl;ka ,d lkFk 

;g ,d ,slk dke gS ftldk nkf;Ro dsoy ,d ,tsalh ij ugha gS cfYd 
vkijkf/kd U;k; iz.kkyh ds gj ,d ij gS&U;k;ikfydk] ckj] iqfyl] 
vfHk;kstu] tsy] turk] jktuhfrK vkSj vU; lHkh lk>snkjA ;g ,d ,slk dke 

vkjksi ugha Mkyuk gksxkA 
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Hkkjr esa laLFkkuksa ds chp lkeatL; dh deh LFkkfud gSA bl okLrfodrk ds 
ckotwn fd bu 
lekt dh lqj{kk vkSj dkuwu dk izfrikyu & os bl edln dks izkIr djus esa 
eq[; :Ik ls la;qDr iz;Ru dh deh ds dkj.k foQy gks tkrs gSaA izR;sd ,tsalh 

h gS] ysfdu 
O;oLFkk iw.kZ :is.k bl y{; dks izkIr djus esa vlQ+y gks tkrh gSA blfy,] 

nsrh gSA ;g fdlh [ksy dh Vhe dh rjg gS tks loksZRre f[kykfM+;ksa ls Hkjh gS 
vkSj lHkh O;fDrxr iz;Ru ls [ksy thruk pkgrs gSa] ysfdu os bls Vhe dk 
y{; cukus esa vlQ+y gks tkrs gSa vkSj iw.kr% vlQ+y gks tkrs gSaA 

djk;k tk, rkfd mu leL;kvksa ij ifjppkZ dh tk lds tks U;k; iznkrkvksa 

fy[ks x;s gSa tks vke vkneh ds thou dks izHkkfor djrs gSa vkSj ftl ij 
 

D;k cM+s vkSj yEcs&pkSM+s tsy gh HkhM+ dh leL;k dks gy djus dk ,dek= 
mRrj gS] ;k D;k ge fopkjk/khu d+Sfn;ksa dh tula[;k dks de djus dh dksbZ 
vU; i)fr ds ckjs esa lksp ldrs gS] tks bl leL;k dk dkj.k gS\ 

D;k lekt esa dkuwu&O;oLFkk dks cuk, j[kus ds fy, cgqr vf/kd fxj¶+rkjh 
\ D;k vijk/k ?kfVr gksus@fjiksVZ fd;s tkus ds rqjar 

ckn mfpr le>nkjh dk mi;ksx djds vukt dks Hkwlh ls vyx dj ldrs gSa 
\ 

D;k vkijkf/kd U;k; dh izfØ;k dks laHkkyk tk ldrk gS tc ;fn ukckfyx 
vijkf/k;ksa dks tsyksa esa lhfer djus ds ctk; mnkjrk ls t+ekur] ca/ki= ;k 
fujk/kkj O;fDrxr eqpydk ij fjgk dj fn;k tk,\ 

D;k mu efgyk vijkf/k;ksa dks ftudh tM+sa ifjokj vkSj lekt esa ekStwn 
gksa]dkuwu ds mfpr izfØ;k dks tkf[ke esa Mkys cx+Sj vf/kd ljyrk ls t+ekur] 
ca/ki= ;k fujk/kkj O;fDrxr eqpydk ij fjgk fd;k tk ldrk gS\ 

D;k fopkjk/khu d+Sfn;ksa ls dke djok;k tk ldrk gS vkSj U;wure osru fn;k 
tk ldrk gS rkfd os ckgj vius ifjokj dh lgk;rk dj ldsa\ 
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dks lfEefyr djds] ft+yk 
vkSj lc&fMfot+u Lrj ij fopkjk/khu d+Snh leh{kk lfefr dk xBu fd;k 

 mfpr 
vf/kdkfj;ksa ls mu cafn;ksa  
eqdnek ds ik= gksa u fd fgjklr ij vk/kkfjr eqdnek ds\ 

D;k ,slh lfefr;ksa dks fopkjk/khu d+Sfn;ksa ds dslksa dh leh{kk djus ds fy, 
gj eghus ;k gj 15 fnuksa esa tsy \ 

fopkjk/khu cafn;ksa dks vkxs tsy esa d+Sn j[kus ls jksdus ds fy, fdruh vPNh 
okbZ dk LFkxu vkSj eftLVªsV ds le{k vuqifLFkfr 

ls cpk tk ldrk gS\ 

D;k U;kf;d fgjklr esa Hksts x;s efgykvksa vkSj vYiO;Ld vijkf/k;ksa ds dslksa 
\ 

D;k dqN U;kf;d eftLVªsV dh vnkyrksa dks eghus esa ;k iUæg fnuksa esa ,d 
ckj tsy ifjlj ds Hkhrj yxk;k tk ldrk gS\ 

vkSj vkfFkZd ls tksM+k tk ldrk gS\ 

tsyksa esa vR;f/kd HkhM+ dks fdl Lrj ij vLohdk;Z le>k tk ldrk gS\¼dqN 
tsyksa esa {kerk ls 4&5 xquk vf/kd d+Sfn;ksa dh la[;k gS½ 

izfØ;k ds vUr%,tsalh Hkwfedkvksa dh le> esa deh gS] dqN iwjkus dkuwuksa esa 

ldsa vkSj ;g fd bUgsa uhfr ;k LFkkuh; nksuksa gh Lrjksa ij laHkkyk tkuk 
pkfg,A 
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Section II: ARREST 

Hkkx II: fXkj¶Rkkjh 
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STATUTORY PROVISIONS 
 

CONSTITUTION OF INDIA 
 
21. Protection of life and personal liberty 
 No person shall be deprived of his life or personal liberty except according to 
procedure established by law 
 
22. Protection against arrest and detention in certain cases -  
 (1) No person who is arrested shall be detained in custody without being 
informed, as soon as may be, of the grounds for such arrest nor shall he be 
denied the right to consult, and to be defended by, a legal practitioner of his 
choice.  
 (2) Every person who is arrested and detained in custody shall be produced 
before the nearest magistrate within a period of twenty-four hours of such 
arrest excluding the time necessary for the journey from the place of arrest to 
the court of the magistrate and no such person shall be detained in custody 
beyond the said period without the authority of a magistrate. 
The Code of Criminal Procedure, 1973 
 
 
CODE OF CRIMINAL PROCEDURE, 1973 

41. When police may arrest without warrant. 
(1) Any police officer may without an order from a Magistrate and without a 
warrant, arrest any person :- 
(a) who has been concerned in any cognizable offence, or against whom a 
reasonable complaint has been made, or credible information has been 
received, or a reasonable suspicion exists, of his having been so concerned; or 
(b) who has in his possession without lawful excuse, the burden of proving 
which excuse shall lie on such person, any implement of house-breaking; or 
(c) who has been proclaimed as an offender either under this Code or by order 
of the State Government; or 
(d) in whose possession anything is found which may reasonably be 
suspected to be stolen property and who may reasonably be suspected of 
having committed an offence with reference to such thing; or 
(e) who obstructs a police officer while in the execution of his duty, or who 
has escaped, or attempts to escape, from lawful custody; or 
(f) who is reasonable suspected of being a deserter from any of the Armed 
Forces of the Union; or 
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(g) who has been concerned in, or against whom a reasonable complaint has 
been made, or credible information has been received, or a reasonable 
suspicion exists, of his having been concerned in, any act committed at any 
place out of India which, if committed in India, would have been punishable 
as an offence, and for which he is, under any law relating to extradition, or 
otherwise, liable to be apprehended or detained in custody in India; or 
(h) who, being a released convict, commits a breach of any rule made under 
subsection (5) of section 356; or 
(i) for whose arrest any requisition, whether written or oral, has been received 
from another police officer, provided that the requisition specifies the person 
to be arrested and the offence or other cause for which the arrest is to be made 
and it appears there from that the person might lawfully be arrested without a 
warrant by the officer who issued the requisition. 
(2) Any officer in charge of a police station may, in like manner, arrest or 
cause to be arrested any person, belonging to one or more of the categories of 
person specified in section 109 or section 110. 
 
42[41A. Notice of appearance before police officer.  

(1) The police officer 43[shall], in all cases where the arrest of a person is not 
required under the provisions of sub-section (1) of section 41, issue a notice 
directing the person against whom a reasonable complaint has been made, or 
credible information has been received, or a reasonable suspicion exists that 
he has committed a cognizable offence, to appear before him or at such other 
place as may be specified in the notice. 
(2) Where such a notice is issued to any person, it shall be the duty of that 
person to comply with the terms of the notice.  
(3) Where such person complies and continues to comply with the notice, he 
shall not be arrested in respect of the offence referred to in the notice unless, 
for reasons to be recorded, the police officer is of the opinion that he ought to 
be arrested.  
44[(4) Where such person, at any time, fails to comply with the terms of the 
notice or is unwilling to identify himself, the police officer may, subject to 
such orders as may have been passed by a competent Court in this behalf, 
arrest him for the offence mentioned in the notice.] 
 

                                                           
42 Ins. by Act 5 of 2009, sec. 6 (w.e.f. 1-11-2010) 
43 Subs by Act. 41 of 2010, sec. 3(a), for “The police officer may” (w.e.f. 2-11-2010) 
44 Subs. By Act 41 of 2010, sec. 3(b), for sub-section (4) (w.e.f. 2-11-2010). Sub-section (4), before substitution, 
stood as under:  

“ (4) Where such person, at any time, fails to comply with the terms of the notice, it shall be lawful for 
the police officer to arrest him for the offence mentioned in the notice, subject to such orders as may 
have been passed in this behalf by a competent Court.” 
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45[41B. Procedure of arrest and duties of officer making arrest. 

Every police officer while making an arrest shall,- 
a. bear an accurate, visible and clear identification of his name which will 

facilitate easy identification; 
b. prepare a memorandum of arrest which shall be,- 

i. attested by at least one witness, who is a member of the family of 
the person arrested or a respectable member of the locality where 
the arrest is made; 

ii. countersigned by the person arrested; and 
c. inform the person arrested, unless the memorandum is attested by a 

member of his family, that he has a right to have a relative or a friend 
named by him to be informed of his arrest.] 
 

46[41C. Control room at districts. 
 (1) The State Government shall establish a police control room – 

a. in every district; and 
b. at State level. 

(2) The State Government shall cause to be displayed on the notice board 
kept outside the control rooms at every district, the names and addresses 
of the persons arrested and the name and designation of the police officers 
who made the arrests. 

(3) The control room at the Police Headquarters at the State level shall 
collect from time to time, details about the persons arrested, nature of the 
offence with which they are charged and maintain a database for the 
information of the general public.] 
 

47[41D. Right of arrested person to meet an advocate of his choice during 
interrogation. 

When any person is arrested and interrogated by the police, he shall be 
entitled to meet an advocate of his choice during interrogation, though not 
throughout interrogation. 
 

42. Arrest on refusal to give name and residence. 
(1) When any person who, in the presence of a police officer, has committed or 
has been accused of committing a non-cognizable offence refuses, on demand 
of such officer, to give his name and residence or gives a name or residence 
which such officer has reason to believe to be false, he may be arrested by 
such officer in order that his name or residence may be ascertained. 

                                                           
45 Ins. by Act 5 of 2009, sec. 6 (w.e.f. 1-11-2010) 
46 ibid 
47 ibid 
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(2) When the true name and residence of such person have been ascertained, 
he shall be released on his executing a bond, with or without sureties, to 
appear before a Magistrate if so required: Provided that, if such person is not 
resident in India, the bond shall be secured by a surety or sureties resident in 
India 
(3) Should the true name and residence of such person not be ascertained 
within twenty-four hours from the time of arrest or should he fail to execute 
the bond, or, if so required, to furnish sufficient sureties, he shall forthwith be 
forwarded to the nearest Magistrate having jurisdiction. 
 
43. Arrest by private person and procedure on such arrest. 
(1) Any private person may arrest or cause to be arrested any person who in 
his presence commits a non-bailable and cognizable offence, or any 
proclaimed offender, and, without unnecessary delay, shall make over or 
cause to be made over any person so arrested to a police officer, or, in the 
absence of a police officer, take such person or cause him to be taken in 
custody to the nearest police station. 
(2) If there is reason to believe that such person comes under the provisions of 
section 41, a police officer shall re-arrest him. 
(3) If there is reason to believe that he has committed a non-cognizable 
offence, and he refuses on the demand of a police officer to give his name and 
residence, or gives a name or residence which such officer has reason to 
believe to be false, he shall be dealt with under the provisions of section 42; 
but if there is no sufficient reason to believe that he has committed any 
offence, he shall be at once released. 
 
44. Arrests by Magistrate. 
(1) When any offence is committed in the presence of a Magistrate, whether 
Executive or Judicial, within his local jurisdiction, he may himself arrest or 
order any person to arrest the offender, and may thereupon, subject to the 
provisions herein contained as to bail, commit the offender to custody. 
(2) Any Magistrate, whether Executive or Judicial, may at any time arrest or 
direct the arrest, in his presence, within his local jurisdiction, of any person for 
whose arrest he is competent at the time and in the circumstances to issue a 
warrant. 
 
45. Protection of members of the Armed Forces from arrest.48 

                                                           
48 STATE AMENDMENT 
Assam: 
For Sub-section (2) of section 45, the following sub-section shall be substituted, namely:- 
“(2) The State Government may, by notification, direct that the provisions of subsection (1) shall apply. 
(a) to such class or category or category of the members of’ the Forces charged with the maintenance of public 
order, or 
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(1) Notwithstanding anything contained in sections 41 to 44 (both inclusive), 
no member of the Armed Forces of the Union shall be arrested for anything 
done or purported to be done by him in the discharge of his official duties 
except after obtaining the consent of the Central Government. 
(2) The State Government may, by notification, direct that the provisions of 
subsection (1) shall apply to Such class or category of the members of the 
Force charged with the maintenance of’ public order as may be specified 
therein, wherever they may be serving, and thereupon the provisions of that 
sub-section shall apply as if for the expression” Central Government” 
occurring therein, the expression “State Government” were substituted. 
 
46. Arrest how made.49 

(1) In making an arrest the police officer or other person making the same 
shall actually touch or confine the body of the person to be arrested, unless 
there be a submission to the custody by word or action. 
50[Provided that where a woman is to be arrested, unless the circumstances 
indicate to thecontrary, her submission to custody on an oral intimation of 
arrest shall be presumed and, unlessthe circumstances otherwise require or 
unless the police officer is a female, the police officer shall not touch the 
person of the woman for making her arrest.”.] 
(2) If such person forcibly resists the endeavor to arrest him, or attempts to 
evade the arrest, such police officer or other person may use all means 
necessary to effect the arrest. 
(3) Nothing in this section gives a right to cause the death of a person who is 
not accused of an offence punishable with death or with imprisonment for 
life. 
1[(4) Save in exceptional circumstances, no woman shall be arrested after 
sunset and before sunrise, and where such exceptional circumstances exist, 
the woman police officer shall, by making a written report, obtain the prior 
permission of the Judicial Magistrate of the first class within whose local 
jurisdiction the offence is committed or the arrest is to be made.] 
 

                                                                                                                                                                                     
(b) to such class or category of other public servants [not being persons to whom the provisions of sub-section 
(1), apply] charged with the maintenance of public orders, as may be specified in notification, whenever, they 
may be serving, and thereupon the provisions of that sub-section shall apply as if for the expression “Central 
Government” occurring therein, the expression “state Government” were substituted. 
[Vide President's Act 3 of 1980, sec. 2 (w.e.f. 5-6-1980)]. 
 
49 CrPc (Amendment) Act, 2005 (Notes on Clauses) 
Sub-section (4) has been added to prohibit arrest of a woman after sunset and before sunrise except in 
exceptional circumstances and where such circumstances exist the prior permission of the Judicial Magistrate of 
the first class is to be obtained. 
1. Ins. by Act 25 of 2005, sec. 6. 
 
50 Ins. By Act 5 of 2009, sec. 7 (w.e.f. 31-12-2009) 
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47. Search of place entered by person sought to be arrested. 
(1) If any person acting under a warrant of arrest, or any police officer having 
authority to arrest, has reason to believe that the person to be arrested has 
entered into, or is within, any place, any person residing in, or being in charge 
of, such place shall, on demand of such person acting as aforesaid or such 
police officer, allow him such free ingress thereto, and afford all reasonable 
facilities for a search therein. 
(2) If ingress to such place cannot be obtained under sub-section (1), it shall be 
lawful in any case for a person acting under a warrant and in any case in 
which a warrant may issue, but cannot be obtained without affording the 
person to be arrested an opportunity of escape, for a police officer to enter 
such place and search therein, and in order to effect an entrance into such 
place, to break open any outer or inner door or window of any house or place, 
whether that of the person to be arrested or of any other person, if after 
notification of his authority and purposes, and demand of admittance duly 
made, he cannot otherwise obtain admittance. 
Provided that, if any such place is an apartment in the actual occupancy of a 
female (not being the person to be arrested) who, according to custom, does 
not appear in public, such person or police officer shall, before entering such 
apartment, give notice to such female that she is at liberty to withdraw and 
shall afford her every reasonable facility for withdrawing, and may then break 
open the apartment and enter it. 
(3) Any police officer or other person authorised to make an arrest may break 
open any outer or inner door or window of any house or place in order to 
liberate himself or any other person who, having lawfully entered for the 
purpose of making an arrest, is detained therein. 
 
48. Pursuit of offenders into other jurisdictions. 
A police officer may, for the purpose of arresting without warrant any person 
whom he is authorised to arrest, pursue such person into any place in India. 
 
49. No unnecessary restraint. 
The person arrested shall not be subjected to more restraint than is necessary 
to prevent his escape. 
 
50. Person arrested to be informed of grounds of arrest and of right to bail. 
(1) Every police officer or other person arresting any person without warrant 
shall forthwith communicate to him full particulars of the offence for which 
he is arrested or other grounds for such arrest. 
(2) Where a police officer arrests without warrant any person other than a 
person accused of a non-bailable offence, he shall inform the person arrested 
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that he is entitled to be released on bail and that he may arrange for sureties 
on his behalf. 
 
50A. Obligation of person making arrest to inform about the arrest, etc. to a 
nominated person.51 

(1) Every police officer or other person making any under this Code shall 
forthwith give the information regarding such arrest and place where the 
arrested person is being held to any of his friends, relatives or such other 
persons as may as may be disclosed or nominated by the arrested person for 
the purpose of giving such information. 
(2) The police officer shall inform the arrested person of his rights under sub-
section (1) as soon as he is brought to the police station. 
(3) An entry of the fact as to who has been informed of the arrest of such 
person shall be made in a book to be kept in the police station in such form as 
may be prescribed in this behalf by the State Government. 
(4) It shall be the duty of the magistrate before whom such arrested person is 
produced to satisfy himself that the requirements of sub-section (2) and sub-
section (3) have been complied within respect of such arrested person. 
 
51. Search of arrested persons. 
(1) Whenever a person is arrested by a police officer under a warrant which 
does not provide for the taking of bail, or under a warrant which provides for 
the taking of bail but the person arrested cannot furnish bail, and whenever a 
person is arrested without warrant, or by a private person under a warrant, 
and cannot legally be admitted to bail, or is unable to, furnish bail. 
The officer making the arrests or, when the arrest is made by a private person, 
the police officer to whom he makes over the person arrested, may search 
such person, and place in safe Custody all articles, other than necessary 
wearing-apparel, found upon him and where any article is seized from the 
arrested person, a receipt showing the articles taken in possession by the 
police officer shall be given to such person. 
(2). Whenever it is necessary to cause a female to be searched, the search shall 
be made by another female with strict regard to decency. 
 
52. Power to seize offensive weapons. 
The officer or other person making any arrest under this Code may take from 
the person arrested any offensive weapons which he has about his person, 
and shall deliver all weapons so taken to the court or officer before which or 

                                                           
51 Cr PC Amendment Act 2005 (Notes on clauses) 
Section 50A requires the police to give information about the arrest of the person as well as the place where he is 
being, held to any one who may be nominated by him for sending such information. 
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whom the officer or person making the arrest is required by this Code to 
produce the person arrested. 
 
53. Examination of accused by medical practitioner at the request of police 
officer.52 

(1) When a person is arrested on a charge of committing an offence of such a 
nature and alleged to have been committed under such circumstances that 
there are reasonable grounds for believing that an examination of his person 
will afford evidence as to the commission of an offence, it shall be lawful for a 
registered medical practitioner, acting, at the request of a police officer not 
below the rank of sub-inspector, and for- any person acting in good faith in 
his aid and -under his direction, to make such all examination of the person 
arrested as is reasonably necessary in order to ascertain the facts which may 
afford such evidence, and to use such force as is reasonably necessary for that 
purpose. 
(2) Whenever the person of a female is to be examined under this section, the 
examination shall be made only by, or under the supervision of, a female 
registered medical practitioner. 
1[Explanation. – In this section and in sections 53A and 54,- 
(a) “examination” shall include the examination of blood, blood stains, semen, 
swabs in case of sexual offences, sputum and sweat, hair samples and finger 
nail clippings by the use of modern and scientific techniques including DNA 
profiling and such other tests which the registered medical practitioner thinks 
necessary in a particular case; 
(b) “registered medical practitioner” means a medical practitioner who 
possess any medical qualification as defined in clause (h) of section 2 of the 
Indian Medical Council Act, 1956 and whose name has been entered in a State 
Medical Register.] 
 
5353A. Examination of person accused of rape by medical practitioner.54 – (1) 
When a person is arrested on a charge of committing an offence of rape or an 

                                                           
52 CrPc (Amendment) Act, 2005 (Notes on Clauses) 
Explanation seeks to explain the meaning of the expressions “examination” and “registered medical practitioner” 
appearing in sections 53A and 54. 
Subs. by Act 25 of 2005, sec. 8, for “Explanation.- In this section and in section 54, “registered medical 
practitioner” means a medical practitioner who possesses any recognized medical qualification as defined in 
clause (h) of section 2 of the Indian Medical Council Act, 1956 (102 of 1956), and whose name has been entered in 
a State Medical Register”. 
 
53 Ins. by Act 25 of 2005, sec. 9. 
54 CrPc (Amendment) Act, 2005 (Notes on Clauses) 
Section 53A seeks to provide for a detailed medical examination of a person accused of an offence of rape or an 
attempt to commit rape by the registered medical practitioner employed in a hospital run by the Government or 
a local authority and in the absence of such a practitioner by any other registered medical practitioner. 
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attempt to commit rape and there are reasonable grounds for believing that an 
examination of this person will afford evidence as to the commission of such 
offence, it shall be lawful for a registered medical practitioner employed in a 
hospital run by the Government or by a local authority and in the absence of 
such a practitioner within the radius of sixteen kilometers from the place 
where the offence has been committed by any other registered medical 
practitioner, acting at the request of a police officer not below the rank of a 
sub-inspector, and for any person acting in good faith in his aid and under his 
direction, to make such an examination of the arrested person and to use such 
force as is reasonably necessary for that purpose. 
 
(2) The registered medical practitioner conducting such examination shall, 
without delay, examine such person and prepare a report of his examination 
giving the following particulars, namely:- 
(i) the name and address of the accused and of the person by whom he was 
brought, 
(ii) the age of the accused, 
(iii) marks of injury, if any, on the person of the accused, 
(iv) the description of material taken from the person of the accused for DNA 
profiling, and”. 
(v) other material particulars in reasonable detail. 
(3) The report shall state precisely the reasons for each conclusion arrived at. 
(4) The exact time of commencement and completion of the examination shall 
also be noted in the report. 
(5) The registered medical practitioner shall, without delay, forward the 
report of the investigating officer, who shall forward it to the Magistrate 
referred to in section 173 as part of the documents referred to in clause (a) of 
sub-section (5) of that section.] 
 
[5554. Examination of arrested person by medical practitioner at the request 
of the arrested person. 
(1) When any person is arrested, he shall be examined by a medical officer in 
the service of Central or State Government, and in case the medical officer is 
not available, by a registered medical practitioner soon after the arrest is 
made: 

Provided that where the arrested person is a female, the examination of 
the body shall be made only by or under the supervision of a female medical 
officer, and in case the female medical officer is not available, by a female 
registered medical practitioner. 

                                                           
55 Subs. by Act 5 of 2009, sec. 8, for Section 54 (w.e.f. 31-12-2009).  
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(2) The medical officer or a registered medical practitioner so examining the 
arrested person shall prepare the record of such examination, mentioning 
therein any injuries or marks of violence upon the person arrested, and the 
approximate time when such injuries or marks may have been inflicted. 
(3) Where an examination is made under sub-section (1), a copy of the report 
of such examination shall be furnished by the medical officer or registered 
medical practitioner, as the case may be, to the arrested person or the person 
nominated by such arrested person.”.] 
 
56[54A. Identification of person arrested57:- Where a person is arrested on a 
charge of committing an offence and his identification by any other person or 
persons is considered necessary for the purpose of investigation of such 
offence, the Court, having jurisdiction, may on the request of the officer in 
charge of a police station, direct the person so  arrested to subject himself to 
identification by any person or persons in such manner as the Court may 
deem fit.] 
 
55. Procedure when police officer deputes subordinate to arrest without 
warrant. 
(1) When any officer in charge of a police station or any police officer making 
an investigation under Chapter XII requires any officer subordinate to him to 
arrest without a warrant (otherwise than in his presence) any person who may 
lawfully be arrested without a warrant, he shall deliver to the officer required 
to make the arrest an order in writing, specifying the person to be arrested 
and the offence or other cause for which the arrest is to be made and the 
officer so required shall, before making the arrest, notify to the person to be 
arrested the substance of the order and, if so required by such person, shall 
show him the order. 
(2) Nothing in sub-section (1) shall affect the power of a police officer to arrest 
a person under section 41. 
 
58[55A. Health and safety of arrested person. 

                                                           
56 1. Ins. by Act 25 of 2005, sec. 11. 
57 CrPc (Amendment) Act, 2005 (Notes on Clauses) 
Section 54 A empowers the Court to direct specifically the holding of the identification of the arrested person at 
the request of the prosecution. 
Inserted by Section 12 of ‘The Criminal Law (Amendment) Act, 2013′ ["Provided that, if the person identifying 
the person arrested is mentally or physically disabled, such process of identification shall take place under the 
supervision of a Judicial Magistrate who shall take appropriate steps to ensure that such person identifies the 
person arrested using methods that person is comfortable with: 
Provided further that if the person identifying the person arrested is mentally or physically disabled, the 
identification process shall be video graphed.".] 
 
58 Ins. by Act 5 of 2009, sec. 9 (w.e.f. 31-12-2009) 
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It shall be the duty of the person having the custody of an accused to take 
reasonable care of the health and safety of the accused. 
 
56. Person arrested to be taken before Magistrate or officer in charge of 
police station. 
A police officer making an arrest without warrant shall, without unnecessary 
delay and subject to the provisions herein contained as to bail, take or send 
the person arrested before a Magistrate having jurisdiction in the case, or 
before the officer in charge of a police station. 
 
57. Person arrested not to be detained more than twenty-four hours. 
No police officer shall detain in custody a person arrested without warrant for 
a longer period than under all the circumstances of the case is reasonable, and 
such period shall not, in the absence of a special order of a Magistrate under 
section 167, exceed twenty four hours exclusive of the time necessary for the 
journey from the place of arrest to the Magistrate’s court. 
 
58. Police to report apprehensions. 
Officers in charge of police stations shall report to the District Magistrate, or, if 
he so directs, to the Sub-divisional Magistrate, the cases of all persons arrested 
without warrant, within the limits of their respective stations, whether such 
persons have been admitted to bail or otherwise. 
 
59. Discharge of person apprehended. 
No person who has been arrested by a police officer shall be discharged 
except on his own bond, or on bail, or under the special order of a Magistrate. 
 
60. Powers, on escape, to pursue and re-take. 
(1) If a person in lawful custody escapes or is rescued, the person from whose 
custody he escaped or was rescued may immediately pursue and arrest him in 
any place in India. 
(2) The provisions of section 47 shall apply to arrests under sub-section (1) 
although the person making any such arrest is not acting under a warrant and 
is not a police officer having authority to arrest. 
 
59[60A. Arrest to be made strictly according to the Code. 
No arrest shall be made except in accordance with the provisions of this Code 
or any other law for the time being in force providing for arrest. 
 
76. Person arrested to be brought before court without delay. 

                                                           
59 Ins. by Act 45 of 2005, sec. 33 (w.e.f. 23-6-2006) 
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The police officer or other person executing a warrant of arrest shall (subject 
to the provisions of section 71 as to security) without unnecessary delay to 
bring the person arrested before the court before which he is required by law 
to produce such person: 
Provided that such delay shall not, in any case, exceed twenty-four hours 
exclusive of the time necessary for the journey from the place of arrest to the 
Magistrate’s court. 
 

CHAPTER VIII 
SECURITY FOR KEEPING THE PEACE AND FOR GOOD BEHAVIOUR 

 
106. Security for keeping the peace on conviction.- 
(1) When a Court of Session or Court of a Magistrate of the first class convicts 
a person of any of the offences specified in sub-section (2) or of abetting any 
such offence and is of opinion that it is necessary to take security from such 
person for keeping the peace, the Court may, at the time of passing sentence 
on such person, order him to execute a bond, with or without sureties, for 
keeping the peace for such period, not exceeding three years, as it thinks fit. 
 
(2) The offences referred to in sub-section (1) are- 
(a) any offence punishable under Chapter VIII of the Indian Penal Code, (45 of 
1860) 
other than an offence punishable under section 153A or section 153B or section 
154 thereof;  
(b) any offence which consists of, or includes, assault or using criminal force 
or committing mischief; 
(c) any offence of criminal intimidation; 
(d) any other offence which caused, or was intended or known to be likely to 
cause, a 
breach of the peace. 
 
(3) If the conviction is set aside on appeal or otherwise, the bond so executed 
shall become void. 
 
(4) An order under this section may also be made by an Appellate Court or by 
a Court when exercising its powers of revision. 
 
107. Security for keeping the peace in other cases.- 
(1) When an Executive Magistrate receives information that any person is 
likely to commit a breach of the peace or disturb the public tranquillity or to 
do any wrongful act that may probably occasion a breach of the peace or 
disturb the public tranquillity and is of opinion that there is sufficient ground 
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for proceeding, he may, in the manner hereinafter provided, require such 
person to show cause why he should not be ordered to execute a bond [with 
or without sureties,] for keeping the peace for such period, not exceeding one 
year, as the Magistrate thinks fit. 
(2) Proceeding under this section may be taken before any Executive 
Magistrate when either the place where the breach of the peace or disturbance 
is apprehended is within his local jurisdiction or there is within such 
jurisdiction a person who is likely to commit a breach of the peace or disturb 
the public tranquillity or to do any wrongful act as aforesaid beyond such 
jurisdiction. 
 
108. Security for good behaviour from persons disseminating seditious 
matters.- 
(1) When [an Executive Magistrate] of the first class receives information that 
there is within his local jurisdiction any person who, within or without such 
jurisdiction, - 
 
(i) either orally or in writing or in any other manner, intentionally 
disseminates or attempts to disseminate or abets the dissemination of, - 
(a) any matter the publication of which is punishable under section 124A or 
section 153A or section 153B or section 295A of the Indian Penal Code, (45 of 
1860) or  
 
(b) any matter concerning a Judge acting or purporting to act in the discharge 
of his official duties which amounts to criminal intimidation or defamation 
under the Indian Penal Code, (45 of 1860). 
(ii)makes, produces, publishes or keeps for sale, imports, exports, conveys, 
sells, lets to hire, distributes, publicly exhibits or in any other manner puts 
into circulation any obscene matter such as is referred to in section 292 of the 
Indian Penal Code, (45 of 1860), 
 
and the Magistrate is of opinion that there is sufficient ground for proceeding, 
the Magistrate may, in the manner hereinafter provided, require such person 
to show cause why he should not be ordered to execute a bond, with or 
without sureties, for his good behaviour for such period, not exceeding one 
year, as the Magistrate thinks fit. 
 
(2) No proceedings shall be taken under this section against the editor, 
proprietor, printer or publisher of any publication registered under, and 
edited, printed and published in conformity with, the rules laid down in the 
Press and Registration of Books Act, 1867, (25 of 1867) with reference to any 
matter contained in such publication except by the order or under the 
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authority of the State Government or some officer empowered by the State 
Government in this behalf. 
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109. Security for good behaviour from suspected persons.- 
When a Judicial Magistrate of the first class receives information that there is 
within his local jurisdiction a person taking precautions to conceal his 
presence and that there is reason to believe that he is doing so with a view to 
committing a cognizable offence, the Magistrate may, in the manner 
hereinafter provided, require such person to show cause why he should no 
the ordered to execute a bond, with or without sureties, for his good 
behaviour for such period, not exceeding one year, as the Magistrate thinks fit. 
 
110. Security for good behaviour from habitual offenders.- 
When [an Executive Magistrate] of the first class receives information that 
there is within his local jurisdiction a person who - 
 
(a) is by habit a robber, house-breaker, thief, or forger, or 
(b) is by habit a receiver of stolen property knowing the same to have been 
stolen, or 
(c) habitually protects or harbours thieves, or aids in the concealment or 
disposal of stolen property, or 
(d) habitually commits, or attempts to commit, or abets the commission of, the 
offence of kidnapping, abduction, extortion, cheating or mischief, or any 
offence punishable under Chapter XII of the Indian Penal Code, (45 of 1860) or 
under section 489A, section 489B, section 489C or section 489D of that Code, 
or  
(e) habitually commits, or attempts to commit, or abets the commission of, 
offences, involving a breach of the peace, or 
(f) habitually commits, or attempts to commit, or abets the commission of - 
(i) any offence under one or more of the following Acts, namely:- 
(a) the Drugs and Cosmetics Act, 1940 (23 of 1940); 
[(b) the Foreign Exchange Regulation Act, 1973 (46 of 1973); 
(c) the Employees' Provident Funds and Family Pension Fund Act, 1952 (19 of 
1952); 
 
(d) the Prevention of Food Adulteration Act, 1954 (37 of 1954); 
(e) the Essential Commodities Act, 1955(10 of 1955); 
(f) the Untouchability (Offences ) Act, 1955 (22 of 1955); 
(g) the Customs Act, 1962 (52 of 1962); 
[(h) the Foreigners Act, 1946 (31 of 1946); or]60 
(ii) any offence punishable under any other law providing for the prevention 
of hoarding or profiteering or of adulteration of food or drugs or of 
corruption, or 

                                                           
60 Ins. by Act 25 of 2005, sec. 14 
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(g) is so desperate and dangerous as to render his being at large without 
security hazardous to the community, 
 
such Magistrate may, in the manner hereinafter provided, require such person 
to show cause why he should not be ordered to execute a bond, with sureties, 
for his good behaviour for such period, not exceeding three years, as the 
Magistrate thinks fit. 
 
111. Order to be made.- 
When a Magistrate acting under section 107, section 108, section 109 or section 
110, deems it necessary to require any person to show cause under such 
section, he shall make an order in writing, setting forth the substance of the 
information received, the amount of the bond to be executed, the term for 
which it is to be in force, and the number, character and class of sureties (if 
any) required. 
 
118. Discharge of person informed against.- 
If, on an inquiry under section 116, it is not proved that it is necessary for 
keeping the peace or maintaining good behaviour, as the case may be, that the 
person in respect of whom the inquiry is made, should execute a bond, the 
Magistrate shall make an entry on the record to that effect, and if such person 
is in custody only for the purposes of the inquiry, shall release him, or, if such 
person is not in custody, shall discharge him. 
 
123. Power to release persons imprisoned for failing to give security.- 
(1) Whenever the Chief Judicial Magistrate is of opinion that any person 
imprisoned for failing to give security under this Chapter may be released 
without hazard to the community or to any other person, he may order such 
person to be discharged. 
 
(2) Whenever any person has been imprisoned for failing to give security 
under this Chapter, the High Court or Court of Session, or, where the order 
was made by any other Court, the Chief Judicial Magistrate, may make an 
order reducing the amount of the security or the number of sureties or the 
time for which security has been required. 
 
(3) An order under sub-section (1) may direct the discharge of such person 
either without conditions or upon any conditions which such person accepts: 
 
Provided that any condition imposed shall cease to be operative when the 
period for which such person was ordered to give security has expired. 
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(4) The State Government may prescribe the conditions upon which a 
conditional discharge may be made. 
 
(5) If any condition upon which any person has been discharged it, in the 
opinion of the Chief Judicial Magistrate by whom the order of discharge was 
made or of his successor, not fulfilled, he may cancel the same. 
 
(6) When a conditional order of discharge has been cancelled under sub-
section (5), such person may be arrested by any police officer without warrant, 
and shall thereupon be produced before the Chief Judicial Magistrate. 
 
(7) Unless such person gives security in accordance with the terms of the 
original order for the unexpired portion of the term for which he was in the 
first instance committed or ordered to be detained (such portion being 
deemed to be a period equal to the period between the date of the breach of 
the conditions of discharge and the date on which, except for such conditional 
discharge, he would have been entitled to release), the Chief Judicial 
Magistrate may remand such person to prison to undergo such unexpired 
portion. 
 
(8) A person remanded to prison under sub-section (7) shall, subject to the 
provisions of section 122, be released at any time on giving security in 
accordance with the terms of the original order for the unexpired portion 
aforesaid to the Court or Magistrate by whom such order was made, or to its 
or his successor. 
 
(9) The High Court or Court of Session may at any time, for sufficient reasons 
to be recorded in writing, cancel any bond for keeping the peace or for good 
behaviour executed under this Chapter by any order made by it, and the Chief 
Judicial Magistrate may make such cancellation where such bond was 
executed under his order or under the order of any other Court in his direct. 
 
(10) Any surety for the peaceable conduct or good behaviour of another 
person ordered to execute a bond under this Chapter may at any time apply 
to the Court making such order to cancel the bond and on such application 
being made, the Court shall issue a summons or warrant, as it thinks fit, 
requiring the person for whom such surety is bound to appear or to be 
brought before it. 
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CHAPTER XI 
PREVENTIVE ACTION OF THE POLICE 

 
149. Police to prevent cognizable offences.- 
Every police officer may interpose for the purpose of preventing, and shall, to 
the best of his ability, prevent, the commission of any cognizable offence. 
 
150. Information of design to commit cognizable offences.- 
Every police officer receiving information of a design to commit any 
cognizable offence shall communicate such information to the police officer to 
whom he is subordinate, and to any other officer whose duty it is to prevent 
or take cognizance of the commission of any such offence. 
 
151. Arrest to prevent the commission of cognizable offences.- 
(1) A police officer knowing of a design to commit any cognizable offence may 
arrest, without orders from a Magistrate and without a warrant, the person so 
designing, if it appears to such officer that the commission of the offence 
cannot be otherwise prevented. 
 
(2) No person arrested under sub-section (1) shall be detained in custody for a 
period exceeding twenty-four hours from the time of his arrest unless his 
further detention is required or authorised under any other provisions of this 
Code or of any other law for the time being in force. 
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TABLE OF JUDGMENTS- ARREST 
S.No. CASE DETAILS  FACTS  DECISION 

    

 REGISTERING FIR 

 

Surender Kaushik vs. State 

of Uttar Pradesh  

2013 (5) SCC 148  

Issue: Whether after 

registration of the FIR and 

commencement of the 

investigation, a second FIR 

relating to the same incident 

on the basis of a direction 

issued by the learned 

Magistrate under Section 

156(3) of the Code can be 

registered?  

 

A case of conspiracy was filed 

against a group of people for forging 

documents. After an order by the 

Magistrate under Section 156(3) of 

the code, one of the co-conspirators 

filed a new FIR against the rest of 

the co-conspirators alleging forgery 

of his signatures in the forged 

documents. The co-conspirators 

moved the High Court to quash the 

FIR. The High court refused to quash 

the FIR, hence an appeal was filed to 

the Supreme Court stating that two 

FIRs cannot be registered on similar 

and identical cause of action and 

allegations. 

 

The court found the principle of sameness inapplicable in the present case as 

the allegations made were distinct and separate and that both the FIR’s had 

different spectrums. 

 

Nonetheless, the two judge bench reaffirmed the principle as stated in the 

case of Babubhai v. State of Gujarat, that the court has to examine the facts 

and circumstances giving rise to both the FIRs and the test of sameness is to 

be applied to find out - whether both the FIRs relate to the same incident in 

respect of the same occurrence? If the answer is in the affirmative, the second 

FIR is liable to be quashed. However, if the two FIRs are in regard to the 

incidents which are two or more parts of the same transaction, then the FIR 

cannot be quashed. 

 

 

Khatri  vs. State of Bihar 

 

A number of Undertrial prisoners 

filed a writ in the Supreme Court, 

complaining that after their arrest, 

 

The Court reiterated its stance as in Hussainara Khatoon’s case, wherein it 

was held that the right to free legal services is an integral part of Article 21. It 

also observed that the provision inhibiting detention without remand was a 
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AIR 1981 SC 928 

 

Issue: Whether the state is 

under an obligation to 

provide free-legal services to 

an accused under Article 21? 

 

Also known as the Bhagalpur 

blinding case. 

 

they were blinded by police officials 

while in police custody. The 

Supreme Court also found during 

the proceedings of the case that no 

legal representation was provided to 

the blinded prisoners because none 

of them asked for it. The judicial 

magistrates also did not enquire 

from the blinded prisoners produced 

before them whether they wanted 

legal representation at state cost. 

very healthy provision and it is necessary that the Magistrates try to enforce 

this requirement.  

Further it stated, that the state is under a constitutional mandate to provide 

free legal aid to an accused who is unable to secure legal services on account 

of poverty, and this also extends to the period when the accused is for the 

first time produced before the Magistrate and when he is remanded from 

time to time. 

Also all Magistrates and Sessions Judges are under a duty to inform every 

accused who appears before them, and who is not represented by a lawyer on 

account of his poverty or indigence, that he is entitled to free legal services at 

the cost of the state. 

 

Sheela Barse v. State of 

Maharashtra 

 

 

AIR 1983 SC 378 

 

 

ISSUE: Regarding –  

women safety in prisons, 

Sheela Barse wrote to the Supreme 

Court saying that of the 15 women 

prisoners interviewed by her in 

Bombay Central Jail, five admitted 

that they had been assaulted in 

police lock-up. Given the seriousness 

of the allegations, the Court 

admitted a writ petition on the basis 

of the letter and asked the College 

of Social Work, Bombay to visit the 

Central Jail to find out whether the 

allegations were true. The College 

submitted a detailed report which, 

in addition to admitting that 

Recognizing that the right to legal aid is also a fundamental right under 

Articles 21 and keeping in mind the obligations of state under 39A, the court 

directed that a woman judge should be appointed to carry out surprise visits 

to police stations to see that all legal safeguards are being enforced. Further, 

female suspects must be kept in separate lock-ups under the supervision of 

female constables. Interrogation of females must be carried out in the 

presence of female police officers. Also -> 

• A person arrested without a warrant must be immediately informed 

about the grounds of arrest and the right to obtain bail. 

• As soon as an arrest is made, the police should obtain from the 

arrested person, the name of a relative or friend whom she would like to be 

informed about the arrest. The relative or friend must then be informed by 
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rights of an arrestee  

and free legal services. 

 

excesses against women were taking 

place, pointed out that the 

arrangements for providing legal 

assistance to prisoners were 

inadequate. 

 

the police. 

• The police must inform the nearest Legal Aid Committee as soon as an 

arrest is made and the person is taken to the lock-up. 

• The Legal Aid Committee should take immediate steps to provide 

legal assistance to the arrested person at state cost, provided such person is 

willing to accept legal assistance. 

• The magistrate before whom an arrested person is produced shall 

inquire from the arrested person whether she has any complaint regarding 

torture or maltreatment in police custody. The magistrate shall also inform 

such person of her right to be medically examined. 

 

 

Joginder Kumar v. State Of 

Uttar Pradesh 

 

1994 AIR 1349; 1994 SCC (4) 

260 

 

Issue: When can a 

competent authority/ officer 

place a person under arrest?  

 

The petitioner, a lawyer, was 

illegally detained by the police for 

five days. The police maintained that 

he was never detained and he was 

only helping in the proceedings of a 

case. 

The court observed that justification of an arrest is different from the right to 

make an arrest. Hence in that matter, reasonable satisfaction reached after 

some investigation as to the genuineness and bona fides of a complaint, and a 

reasonable belief on the part of the arresting Officer, as to the person's 

complicity and the need to effect arrest is essential for an arrest. Additional 

rights of the arrestee are- 

• An arrested person being held in custody is entitled, if he so requests, 

to have one friend, relative or any person who is known to him or likely to 

take an interest in his welfare, told as far as is practicable that he has been 

arrested and where he is being detained. The police officer shall inform the 

arrested person when he is brought to the police station of this right.  

•  An entry shall be required to be made in the Diary as to who was 
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informed of the arrest. These protections must be held to flow from Articles 

21 and 22(1) of the Constitution and enforced strictly. It shall be the duty of 

the Magistrate, before whom the arrested person is produced, to satisfy 

himself that these requirements have been complied with.  

 

D. K. Basu v. State of West 

Bengal  

 

 

AIR 1997 SC 610 

 

 

Issue: Regarding – rights of 

arrestee, duty of policemen 

carrying out an arrest, 

procedure to be followed 

during interrogation and 

safeguards against torture.  

D.K. Basu, Executive Chairman of 

Legal Aid Services, West Bengal, 

wrote a letter to the Chief Justice of 

India, saying that torture and deaths 

in police custody were widespread 

and efforts are often made by the 

authorities to hush up the matter. 

Because of this, custodial crime goes 

unpunished and therefore is 

rampant. Basu urged the Supreme 

Court to examine the issue in depth 

and (i) develop custody 

jurisprudence and lay down 

principles for awarding 

compensation to the victims of 

police atrocities (ii) formulate means 

to ensure accountability of those 

responsible for such occurrences.   

 

The Supreme Court treated the 

letter as a writ petition. While the 

writ was under consideration, the 

• Use of third degree methods or any form of torture to extract 

information is not permitted. 

• Police personnel carrying out arrest and interrogation must bear 

accurate, visible and clear identification / name tags with their designations.   

• Particulars of all personnel handling interrogation of an arrested 

person must be recorded in a register.  

 A memo of arrest stating the time and place of arrest must be 
prepared by the police officer carrying out an arrest. It should be attested by 
at least one witness who is either a family member of the arrested person or 
a respectable person from the locality where the arrest is made. The memo 
should also be counter-signed by the arrested person.  

• The arrested or detained person is entitled to inform a friend, relative 

or any other person interested in her/his welfare about the arrest and place 

of detention as soon as practicable. The arrested person must be made aware 

of this right as soon as s/he is arrested or detained. 

• The arrested person may be allowed to meet her/his lawyer during 

interrogation but not throughout the interrogation.   

• The time, place of arrest and venue of custody of the arrested person 

must be notified by telegraph to next friend or relative of the arrested person 

within 8-12 hours of arrest in case such person lives outside the district or 
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Supreme Court received another 

report about a death in police 

custody in Uttar Pradesh. This 

prompted the Court to issue notices 

to all state governments and the 

Law Commission of India to submit 

suggestions on how to combat this 

pan-India problem.   

 

town. The information should be given through the District Legal Aid 

Organisation and police station of the area concerned.  

• An entry must be made in the diary at the place of detention in regard 

to the arrest. The name of the friend/relative of the arrested person who has 

been informed and the names of the police personnel in whose custody the 

arrested person is being kept should be entered in the register.  

• The arrested person should be examined by a medical doctor at the 

time of arrest if s/he so requests. All bodily injuries on the arrested person 

should be recorded in the inspection memo which should be signed by both 

the arrested person and the police officer making the arrest. A copy of the 

memo should be provided to the arrested person. 

• The arrested person should be subject to a medical examination every 

48 hours by a trained doctor who has been approved by the State Health 

Department.   

• Copies of all documents relating to the arrest including the memo of 

arrest should be sent to the Area Magistrate for her/his record.   

• Departmental action and contempt of court proceedings should be 

initiated against those who fail to follow these directives. 

 

 

Nandini Satpathy v. P.L. 

Dani 

 

Nandini Satpathy, the former Chief 

Minister of Orissa, against whom a 

case had been registered under the 

Prevention of Corruption Act, was 

The Court held that forcing suspects to sign statements admitting their guilt 

violates the constitutional guarantee against self-incrimination and breaches 

provisions of the Code of Criminal Procedure, 1973. It is also inadmissible as 
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AIR 1978 SC 1025  

 

Issue: Whether an accused 

can be compelled to give 

answers to every question 

posed by the interrogating 

authority?  

 

Also, regarding adoption of 

Miranda Warnings in India.  

asked to appear before the Deputy 

Superintendent of Police [Vigilance] 

for questioning. The police wanted 

to interrogate her by giving her a 

string of questions in writing. She 

refused to answer the 

questionnaire, on the grounds that it 

was a violation of her fundamental 

right against self-incrimination. The 

police insisted that she must answer 

their questions and booked her 

under Section 179 of the Indian 

Penal Code, 1860. 

 

evidence in a court of law. 

Directions- 

• An accused person must be informed of her/his right to remain silent 

and also of the right against self-incrimination.   

• The person being interrogated has the right to have a lawyer by 

her/his side if s/he so wishes. 

• An accused person must be informed of the right to consult a lawyer 

at the time of questioning, irrespective of the fact whether s/he is under 

arrest or in detention. 

• Women should not be summoned to the police station for 

questioning in breach of Section 160 (1) CrPC. 

 

 

Citizens for Democracy v. 

State of Assam And Ors. 

1995 (2) ALT Cri 701 

 

 

Issue: Whether under 

ordinary circumstances an 

undertrial can be put in 

Mr. Kuldip Nayar wrote a letter to 

the Court narrating the pitiable 

condition in which 7 TADA detenus 

were locked up in a government 

hospital in Guwahati. They were 

handcuffed to the bed even when 

the room in which they were locked 

had bars. The Court treated the 

letter as a petition under Article 32 

of the Constitution of India and 

The Court reiterated its pronouncement in Sunil Batra Etc. v. Delhi 

Administration and Ors 1980 AIR 1579 case that Undertrials shall be deemed 

to be in custody, but not undergoing punitive imprisonment.  

The relevant considerations for putting a prisoner in fetters are the character, 

antecedents and propensities of the prisoner. The peculiar and special 

characteristics of each individual prisoner have to be taken into consideration. 

The nature or length of sentence, the number of convictions, and the 

gruesome character of the crime the prisoner is alleged to have committed 

are not by themselves relevant considerations. There must first be well-

grounded basis for drawing a strong inference that the prisoner is likely to 
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handcuffs or fetters? issued notice to the State of Assam. 

During the period 1991-94 there 

have been as many as fifty one cases 

of escape and/or rescue of terrorists 

from police and judicial custody 

including thirteen terrorists who 

escaped and/or were rescued from 

different hospitals of the State. Of 

them seven escaped from Guwahati 

Medical College Hospital where 

these seven detenus were lodged. 

 

jump jail or break out of custody or play the vanishing trick. To be consistent 

with Article 14 and 19, handcuffs must be the last refuge, not the routine 

regimen.  

In all the cases where a person arrested by police in execution of a warrant or 

is produced before the Magistrate and remand – judicial or police - is given by 

the Magistrate, the person concerned shall not be handcuffed unless special 

orders in that respect are obtained from the Magistrate at the time of the 

grant of the remand. 

 

 
 Compensation  

 

Nilabati Behera v. State of 

Orissa & Ors. 

1993 AIR 1960  

Issue: Whether or not the 

State is liable for payment of 

compensation for violation 

of the fundamental right to 

life under Article 21? 

The mother of the deceased 

arrestee wrote a letter to the Court 

explaining the situation in which her 

son was taken into police custody 

and the next day his body was found 

near the railway tracks away from 

the police station. The court took up 

the matter as a petition under 

Article 32 for violation of right to 

life. 

 

The compensation is in the nature of exemplary damages awarded against the 

wrong-doer for the breach of its public law duty and is independent of the 

rights available to the aggrieved party to claim compensation under the 

private law in an action based on tort through a suit instituted in a court of 

competent jurisdiction or/and prosecute the offender under the penal law. 

The duty of care on the part of the State is strict and admits of no exceptions. 

The wrongdoer is accountable and the State is responsible if the person in 

custody of the police is deprived of his life except according to the procedures 

established by law. The defence of 'sovereign immunity’ in such cases is not 

available to the State. 
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State of M.P. v.  

Shyamsunder Trivedi & Ors. 

  

(1995) 4 SCC 262 

 

Issue: Regarding – custodial 

deaths and  punishment for 

the same 

Seven respondents including Sub-

Inspector Shyam Sunder Trivedi, 

gave a beating to Nathu Banjara and 

tortured him with the intention of 

extracting a confession of guilt from 

him. As a result of the extensive 

injuries caused to Nathu, he died in 

police custody at the police station. 

The dead body of the deceased 

Nathu was removed in a jeep to the 

hospital for post-mortem 

examination with the ultimate 

object of cremating the deceased, as 

an 'unclaimed body'. The object 

however failed as the local people 

stood for the deceased and sent a 

letter to the Magistrate explaining 

all the events.  

The High Court acquitted the 

accused for the lack of evidence to 

convict them. The State of Madhya 

Pradesh appealed to the Supreme 

Court. 

Sentencing four of the respondents to rigorous imprisonment with fine, the 

court recognized that though Sections 330 and 331 of the Indian Penal Code 

make causing hurt and extorting confessional punishable, but the convictions 

have been very few because the atrocities within the precincts of the police 

station are often left without any ocular or other direct evidence to prove 

who the offenders are.  

Disturbed by this situation, the Law Commission in its 113th Report 

recommended amendments to the Indian Evidence Act to provide that at the 

time of prosecution of a police officer for causing bodily injuries to a person 

while in police custody, if there is evidence that the injury was caused during 

the period when the person was in the police custody, the Court may presume 

that the injury was  caused by the police officer having the custody of that 

person during that period unless, the police officer proves to the contrary. The 

onus to prove the contrary must be discharged by the concerned police 

official. The recommendation, however, has gone un-noticed and the crime of 

custodial torture flourishes unabated. The court hoped that the courts will 

change their outlook and attitude, and should exhibit more sensitivity and 

adopt a realistic rather than a narrow technical approach. 

 

 

State of Maharashtra v. 

Christian Community 

Welfare Council of India & 

The case relates to the custodial 

death of a person in police custody, 

and the subsequent molestation of 

On Custodial death 

The High Court’s direction to the State Government to issue instructions to 

get every arrestee medically examined before being taken to a Magistrate and 
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Anr. 

 

AIR 2004 SC 7 

 

Issue: Regarding safeguards 

against custodial death and 

procedure for arrest of 

women. 

his wife by the police. The petitioner 

had filed a writ petition demanding 

compensation for the wife, which 

the High court allowed. The State of 

Maharashtra approached the 

Supreme Court against the said 

order. 

to enter the medical report in the station house diary, was upheld. Also the 

court found that, to get him medically examined every third day in case of 

police remand and enter the medical report in station house diary was held to 

be a matter already covered by the directions of the Supreme Court in D. K. 

Basu’s case.  

On arrest of a lady 

While arresting a female person, all efforts should be made to keep a lady 

constable present. However, in circumstances where the arresting officer is 

reasonably satisfied that such presence of a lady constable is not available or 

possible and/or the delay in arresting caused by securing the presence of a 

lady constable would impede the course of investigation, such arresting 

officer for reasons to be recorded, either before the arrest or immediately 

after the arrest, be permitted to arrest a female person for lawful reasons at 

any time of the day or night depending on the circumstances of the case even 

without the presence of a lady constable. 

 

Jawahar Singh v. State Of 

Rajasthan  

1989 WLN UC 396  

( at High Court of Rajasthan) 

Issue: Whether the date of 

identification parade can be 

taken as a date of arrest of 

the accused in a case even if 

the accused is under arrest 

The accused was arrested for 

interrogation as a suspect in a 

dacoity case. He moved an 

application for bail and contended 

that he should be deemed to have 

been arrested when the 

Identification Parade was arranged 

in jail and that the challan having 

been filed after more than 90 days 

of that date, he was entitled to be 

released on bail in view of Sub-

The High Court held that from the language of Section 167 of the Code and 

from the policy behind the said section it can be safely said that the starting 

point of limitation would be the date on which the accused person is available 

to the police for investigation, while in detention under the orders of the 

Court.  

The court found that the joining of the accused in the identification parade by 

the IO impliedly amounted to his arrest.  It was held that since the challan was 

filed after more than 90 days of the date of the arrest of the accused he has to 

be granted bail subject to his furnishing a bond. 
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in some other case and has 

been sent to judicial custody 

in that case? 

section (2) of Section 161. The 

magistrate rejected his application. 

In the argumentation it was 

contended that the date of arrest 

has to be the date of Identification 

Parade and not the date when 

formal arrest memo is prepared. 

Thus, if an accused person is already in custody in another case and is 

available to the police in a subsequent case for investigation the period of 

limitation would start running from the date when he was available to the 

police. 

 

 

Moti Bai v. State of 

Rajasthan 

 

1954 CriLJ 1591 (at High 

Court of Rajasthan) 

 

Issue: Whether an accused 

or his counsel can demand 

an interview out of the 

hearing of the police though 

in their presence? 

Moti Bai was arrested by the police 

on suspicion of being involved in an 

offence under Section 489A, Indian 

Penal Code. While she was in police 

custody, her counsel wanted to 

interview her, but this interview was 

not granted. The counsel had earlier 

submitted an application to the 

Magistrate seeking permission for 

such an interview. However 

Counsel’s further interview requests 

were also rejected and eventually 

the DSP allowed interview only in 

the presence and within the hearing 

of the police. Aggrieved by the state 

of affairs, an application praying that 

the police be directed to allow 

interview with the accused out of 

the hearing of the police though in 

The Court reiterated Article 22(1) of the Constitution and referred to the right 

of an accused to consult and be defended by a legal practitioner of his choice. 

The Court summarized the position as follows:  

• that ever since his arrest, the accused has a right to be consulted by a 

legal adviser of his choice and to be defended by him 

• in order that such consultation may be effective, interviews must be 

allowed to his counsel, when asked for, out of the hearing of the police 

though within their presence, subject to Section 340 CrPC. 

• that such a right must of course not be abused and must be granted 

subject to reasonable restrictions as to time and convenience of the police 

authorities, no less than that of the party seeking the interview. 

Thus the Court decided that the Counsel for Motibai was within his rights to 

consult her ever since she was put under arrest and that the police were not 

right in not allowing such consultation as seems to have been their attitude 

throughout. 
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their presence was made.  

 

Master Salim Ikramuddin 

Ansari and Maharukh 

Adenwalla v. Officer-in-

charge, The Superintendent 

and State of Maharashtra 

through Secretary, Home 

Department 

 

2005 CriLJ 799 (at High Court 

of Bombay) 

 

A 15 year old boy was arrested in 

2001 by the Bombay police. He was 

never taken to the juvenile justice 

board and was produced twice 

before the Magistrate. However 

after that he was kept in jail without 

producing him to any court for 

about 2 years. He was not even 

produced to the court when the 

session’s court granted him bail. 

Later on his request the Duty 

counsel through medical 

examinations concluded he was a 

juvenile and he was moved to 

juvenile home accordingly. However 

he was still not produced before the 

juvenile justice board nor was he 

taken to the session’s judge. 

• With reference to the aspect of non-release of the boy even after bail 

was granted by the Court of Sessions due to inability to meet the financial 

condition attached to the bail order, the Court discussed Section 12 of the 

Juvenile Justice Act which clearly explained the provision relating to bail of a 

Juvenile and explained how the boy can be released on bail with or without 

surety. The Court directed the Juvenile Justice Board to release the 1st 

petitioner on his executing personal bond only. The boy was ordered to 

receive compensation of Rs. 100000 (Rupees one lakh only). 

 

• Terming it as a gross case of violation of Article 21, the Court directed 

that in all cases in which bails are granted, the Sessions Courts and 

Magistrates Courts must get the compliance report of their orders after a 

period of six weeks. That would tell them whether their orders have been 

complied with or not, because of financial difficulties or otherwise, and 

whether the accused have been released or not.  

 

Arnesh Kumar vs. State of 

Bihar 

2014 (8) SCALE 250 

 

 

The wife of Arnesh Kumar alleged 

that she was driven out of the home 

due to non-fulfillment of the 

demand for dowry that included 

Rupees 8 lacs, maruti car, an air-

conditioner, television set, etc. 

These demands were made by her 

The Court gave out the following directions - 

To the Police: 

• The police officer shall forward the check list duly filed and furnish the 

reasons and materials which necessitated the arrest, while 

forwarding/producing the accused before the Magistrate for further 
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Issue: Whether the proper 

procedure was followed in 

determining the necessity of 

arrest by the police? 

 

mother-in-law and father-in law and 

Arnesh Kumar supported them by 

raising threats that he would marry 

another woman. 

Arnesh Kumar preferred an 

anticipatory bail application as he 

apprehended arrest under Section 

498A of the Indian Penal Code, 1860 

and Section 4 of the Dowry 

Prohibition Act, 1961, which was 

denied to him by the Sessions Court 

and the High Court.  He, thereafter, 

moved a Special Leave Petition 

under Article 136 before the 

Supreme Court.  

 

detention  

• The decision not to arrest an accused, be forwarded to the Magistrate 

within two weeks from the date of the institution of the case with a copy to 

the Magistrate which may be extended by the Superintendent of police of the 

district for the reasons to be recorded in writing 

• Notice of appearance in terms of Section 41A of Cr.PC be served on 

the accused within two weeks from the date of institution of the case, which 

may be extended by the Superintendent of Police of the District for the 

reasons to be recorded in writing 

To Magistrates: 

• The Magistrate while authorising detention of the accused shall 

peruse the report furnished by the police officer in terms aforesaid and only 

after recording its satisfaction, the Magistrate will authorise detention 

Authorising detention without recording reasons as aforesaid by the judicial 

Magistrate concerned shall be liable for departmental action by the 

appropriate High Court.  

The subject has also been cited and relied upon in the case of Narendar 

Parihar vs. State of Rajasthan (SB Crl. Misc. Bail Application 5658/2014) which 

was decided by the Rajasthan High Court 
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fooj.k 

rF; fu.kZ;@funsZ’k dsl fooj.k 

    

 ,QvkbZvkj iathdj.k 

 

 

lqjsUnz dkSf’kd cuke mRrj 

izns’k jkT;  

 

¼2013 (5) SCC 148½ 

 

ekeyk& D;k eftLVªsV ds 

funsZ'k ls lafgrk dh /kkjk 

156 ¼3½ ds rgr ,QvkbZvkj 

nkf[ky gks tkus ds ckn vkSj 

ml ij tkap pkyw gks tkus 

ds ckn blh ekeys esa nwljh 

,QvkbZvkj nkf[ky gks 

ldrh gS\ 

 

yksxksa ds lewg ij tkyh nLrkostksa 

ls lacaf/kr ,d ekeys esa ‘k.k;a= dk 

ekeyk ntZ fd;k x;kA ckn esa 

eftLVªsV ds funsZ”k esa lafgrk dh 

/kkjk 156 ¼3½ ds rgr ml lewg esa 

ls ,d us ,d ubZ ,QvkbZvkj ntZ 

djokbZ ftlesa vkjksi yx;k x;k fd 

lewg ds vU; yksxksa us nLrkost esa 

mlds tkyh gLrk{kj fd, gSaA blds 

ckn lewg ds vU; yksxksa us mPp 

vnkyr esa vihy dh fd nwljh 

,QvkbZvkj dks [kkfjt fd;k tk,A 

mPp vnkyr us ,slk djus ls badkj 

dj fn;kA ftlds ckn mu yksxksa us 

loksZPp vnkyr esa ;g dg dj 

;kfpdk ntZ dh fd ,d gh ekeys 

esa vkSj ,d ls vkjksiksa ds vk/kkj ij 

nks ,QvkbZvkj ntZ ugha dh tk 

 

vnkyr us ik;k fd nksuksa ekeys vyx vyx gS bl fy, lekurk dk fl)kar 

bl ekeys es ykxw ugha gksrkA 

 

rks Hkh nks U;k;k/kh”kksa dh ihB us ckcwHkkbZ cuke xqtjkr jkT; ds ekeys esa 

mYys[k fd, x, lekurk ds fl)kar dks lgh Bgjk;k fd vnkyr dks nksuksa 

,QvkbZvkj ds fy[ks tkus dh ifjfLFkfr vkSj rF;ksa dh tkap djuh pkfg, 

rkfd ;g tkuk tk lds fd nksuksa ,QvkbZvkj ,d gh ekeys vkSj ,d dh 

ifjfLFkfr ls rks lacaf/k ugha gSa\ ;fn ifj.kke gka gS rks nwljh ,QvkbZvkj 

[kkfjt gksxhA ysfdu ;fn nksuks ,QvkbZvkj ,d gh ekeys ds nks ;k vf/kd 

fgLls ls lacaf/kr gS rks nwljh ,QvkbZvkj lgh ekuh tk,xhA 
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ldrhA 

 

 

[krjh cuke fcgkj jkT; 

 

AIR 1981 SC 92 

 

ekeyk& D;k /kkjk 21 ds 

vkjksih dks dkuwuh lsok 

iznku djus ds fy, jkT; 

ok/; gS\  

 

Hkkxyiqj dsl 

 

 

 

cgqr ls fopkjk/khu dSfn;ksa us loksZPp 

vnkyr esa ;kfpdk nk;j dh ftlesa 

;g f”kdk;r dh xbZ fd mudh 

fxj¶rkjh ds ckn mUgsa iqfyl 

fgjklr esa iqfyl vf/kdkfj;ksa us va/kk 

dj fn;kA  

 

bl ekeys dh lquokbZ ds nkSju 

vnkyr us ;g Hkh ik;k fd bu 

dSfn;ksa dks dkuwuh izfrfuf/kRo ugha 

fn;k x;k D;ksafd buesa ls fdlh us 

bldh ekax ugha dh FkhA U;kf;d 

eftLVªsV us bu va/ks fd, x, 

O;fDr;ksa ls ;g Hkh ugha iwNk fd 

D;k mUgsa jkT; ds [kpZ ij dkuwuh 

lgk;rk pkfg,\ 

 

 

loksZPp vnkyr us gqlSukjk [kkrwu dsl ds gokys ls ,d ckj fQj nksgjk;k fd 

fu%”kqYd dkuwuh lsok dk vf/kdkj /kkjk 21 esa lek;ksftr gSA vnkyr us ;g 

Hkh ekuk fd fcuk fjek.M ds fgjklr esa j[kus dks fu#Rlkfgr djuk ,d 

LoLFk izko/kku gS vkSj ;g t:jh gS fd eftLVªsV bl izko/kku dks ykxw 

djok,A 

 

lkFk gh vnkyr us ;g Hkh dgk fd ,sls vkjksih tks xjhch dh otg ls 

dkuwuh lgk;rk ugha ys ldrk mUgas fu%”kqYd dkuwuh lgk;rk nsuk jkT; dk 

laoS/kkfud nkf;Ro gS vkSj ;g ckr vkjksih dks igyh ckj eftLVªsV ds lkeus 

is”k djus ls ysdj le; le; ij mls nh tkus okyh fgjklr ds nkSjku Hkh 

ykxw gksrh gSA 

 

vkSj ;g eftLVsªV dk nkf;Ro gS fd og mlds lekus is”k gksus okys vkjksih 

dks ;g crk, fd xjhch ds pyrs vFkok ml ij yxs vkjksi dh izd`fr ds 

dkj.k ;fn og dkuwuh lsok ugha ys ik jgk gS rks og jkT; ds [kpZ ij 

fu%”kqYd dkuwuh lsok izkIr djus dk vf/kdkjh gSA 
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'khyk clsZ cuke egkjk"Vª 

jkT; 

 

AIR 1983 SC 378 

 

ekeyk& tsy esa efgyk dh 

lqj{kk ls lacaf/kr ,oa fu”kqYd 

dkuwuh lsok vkSj fxj¶rkj 

dk vf/kdkj 

 

 

“khyk clsZ us loksZPp vnkyr dks 

fy[kk fd cksEcs dsUnzh; tsy esa ftu 

15 efgyk dSfn;ksa dk mlus 

lk{kRdkj fy;k mu esa ls ikap us ;g 

Lohdkj fd;k fd ykWdi esa muds 

lkFk nqO;Zogkj gqvk gSA bu vkjksiksa 

dh xaHkhjrk ds en~nsutj dksVZ us 

i= ds vk/kkj ij ;kfpdk Lohdkj 

dj yh vkSj eqEcbZ ds dkWyst vkWQ 

lks'ky odZ dks tsy dk Hkze.k dj 

lPpkbZ dk irk yxkus ds fy, 

dgkA dkWyst us bl ckjs esa foLr`r 

fjiksVZ is'k djus ds lkFk bl vksj 

Hkh b'kkjk fd;k fd dSfn;ksa ds ikl 

dkuwuh lgk;rk ds fy, miyC/k 

volj i;kZIr ugha gSaA 

 

/kkjk 21 ds varxZr dkuwuh lgk;rk ds vf/kdkj dks laoS/kkfud ekurs gq, vkSj 

/kkjk 39, ds rgr jkT; ds nkf;Ro dks /;ku esa j[krs gq, vnkyr us ;g 

QSlyk fn;k fd ,d efgyk U;k;k/kh”k dks fu;qDr fd;k tk, ftldk dke 

iqfyl LVs”kuksa esa fcuk iwoZ lwpuk ds Hkze.k djuk gks rkfd ;g tkuk tk lds 

fd lHkh dkuwuh lqj{kk dop ykxw gks jgs gSaA blds vykok efgyk lafnX/kksa dks 

vyx dejksa esa efgyk dkWUlVscqy dh fuxjkuh esa j[kk tk,A ekfgykvksa ls 

eqykdkr efgyk iqfyl vf/kdkjh dh mifLFkfr esa gh gksuh pkfg,A 

 

 fcuk okWjsUV ds fxj¶rkj fd, x, O;fDr dks fxj¶rkjh dk 

dkj.k vkSj tekur ds vf/kdkj ds ckjs esa crk;k tkuk 

pkfg,A 

 

 fxj¶rkj gksus ds rqjar ckn fxj¶rkj O;fDr ls mlds ifjtu 

;k fe= dk uke gkafly djuk pkfg, ftls og vius idM+s 

tkus dh tkudkjh djkuk pkgrk gksA blds ckn ifjokj ;k 

fe= dks tkudkjh nsuh pkfg,A 

 

 fxj¶rkjh ds rqjar ckn iqfyl dks fudV dh dkuwuh lgk;rk 

lfefr dks lwfpr djuk pkfg,A 

 

 dkuwuh lfefr;ksa dks rqjar jkT; ds [kpZ esa dkuwuh lsok iznku 
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djus ds fy, dne mBkus pkfg, ysfdu rc tc fxj¶rkj 

O;fDr blds fy, lger gksA 

 

 ftl eftLVªsV ds lkeus fxj¶rkj O;fDr dks is'k fd;k tk, 

ml eftLVªsV dks ;g iwNuk pkfg, fd dgha mls VkWpZj ;k 

nqO;Zogkj lacaf/k dksbZ f'kdk;r rks ugha gSA lkFk gh fpfdRlh; 

tkap ds mlds vf/kdkj ds ckjs esa Hkh eftLVªsV dks mls crkuk 

pkfg,A 

 

 

 

tksfxUnj dqekj cuke mRrj 

izns’k jkT; 

 

1994 AIR 1349; 1994 SCC (4) 

260 

 

ekeyk& vf/kdkjh dc fdlh 

O;fDr dks fgjklr esa Hkst 

ldrs gSa\ 

 

,d odhy ;fpdkdrkZ us vkjksi 

yxk;k fd mls xSj dkuwuh :i ls 

fgjklr esa j[kk x;kA  

 

iqfyl us nkok fd;k fd mlus dHkh 

mls fgjklr esa ugha j[kk cfYd 

iqfyl rks dsl dh dkjZokgh esa enn 

dj jgh FkhA 

 

vnkyr us QSlyk fn;k fd fxj¶rkjh dks U;;ksfpr crkuk Hkj fxj¶rkj djus 

dk vf/kdkj ugha gSA bl ekeys esa dqN tkap ds ckn vkjksi dh rdZlaxr 

lPpkbZ vkSj okLrfod fLFkfr rd igqapk x;kA bldh egRoiw.kZ ftEesnkjh 

fxj¶rkj djus okys vf/kdkjh ij gSA fxj¶rkj O;fDr dh vfrfjDr vf/kdkj ;s 

gS % 

 

 fgjklr esa O;fDr ;fn ;kgs rks mldks ;g vf/kdkj gS fd og 

vius fj'rsnkj] fe= ;k ,sls fdlh O;fDr dks ftldks mlds 

fgr esa fnypLih gks lwfpr dj lds fd og fxj¶rkj gS vkSj 

mls dgka j[kk x;k gSA 

 

 fdldks lwfpr fd;k x;k bldh ,sUVªh Mk;jh esa dh tkuh 

gksxhA lafo/kku dh /kkjk 21 vkSj 22 ¼1½ esa iznr lqj{kk dks 
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dM+kbZ ds lkFk ykxw fd;k tkuk pkfg,A ;g ml eftLVªsV 

drZO; gS fd og lqfuf'pr djs fd mlds lkeus is'k fd, x, 

O;fDr ds bu laoS/kkfud vf/kdkjksa dk ikyu gqvk gS fd ughaA 

 

 

 

Mh- ds- cklw cuke if’pe 

caxky jkT;  

 

 

AIR 1997 SC 610 

 

ekey& fxj¶rkj O;fDr ds 

vf/kdkj] fxj¶rkj djus okys 

iqfyl dk drZO;] iwNrkN ds 

nkSjku viukbZ tkus okyh 

izfØ;k vkSj VkWpZj ls lqj{kk 

 

 

dkuwuh lgk;rk lso ds dk;Zdkjh 

v/;{k Mh- ds- cklw us Hkkjr ds eq[; 

U;k;k/kh”k dks i= fy[kk fd if”pe 

caxky esa VkWpZj vkSj fgjkLr esa ekSr 

dh cgqr lh ?kVuk,a gks jgh gSa vkSj 

vf/kdkfj;ksa dk vDlj ;g iz;kl 

gksrk gS fd ekeys dks dSls fNik;k 

tk,A ftlds pyrs fgjkLr esa ekSr 

ij ltk ugha gks ikrh vkSj ;s vke 

gks x;k gSA cklw us loksZPp vnkyr 

ls ;g ekax dh fd og ekeys dh 

xaHkhjrk ls tkap dj] 1& fgjklr ds 

ekun.M r; djs vkSj iqfyl 

T;knrh ds f”kdkj yksxksa ds eqvkots 

dk fl)kar fu/kkZfjr djs] 2& ,sls 

rjhdksa dk fu/kkZj.k djs fd ,slh 

?kVukvksa esa ftEesnkjh r; dh tk 

ldsA 

 

lwpuk izkIr djus ds fy, FkMZ fMxzh ;k VkpZj ds vU; mik; dh vuqefr ugha 

gSA 

 

 fxj¶rkj vkSj iwNrkN djus okys iqfyl vf/kdkjh dk uke 

vkSj igpku lgh gksuk pkfg,A lkQ fn[kkbZ iM+uh pkfg,A 

 

 iwNrkN djus okys lHkh iqfyl vf/kdkfj;ksa dh tkudkjh 

jftLVj esa fjdkMZ gksuh pkfg,A 

 

 iqfyl vf/kdkfj;ksa dks fxj¶rkjh dh txg vkSj le; ds 

fooj.k okyk eseks rS;kj djuk t:jh gSA de ls de 

fxj¶rkj O;fDr ds ifjtu ;k bykds ds fdlh lEekfur 

O;fDr ls eseks dk izek.khdj.k djok t:jr gSA eseks esa 

fxj¶rkj O;fDr ds gLrk{kj gksus pkfg,A  

 

 fgjklr esa O;fDr ;fn ;kgs rks mldks ;g vf/kdkj gS fd og 

vius fj'rsnkj] fe= ;k ,sls fdlh O;fDr dks ftldks mlds 
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dksVZ uss bls ;kfpdk ekukA ftl 

le; bl ;kfpdk ij lquokbZ tkjh 

Fkh mRrj izns”k esa fgjklr esa ekSr 

dh ,d vkSj ?kVuk gqbZA bl ?kVuk 

us dksVZ dks ok/; fd;k vkSj mlus 

bl jk’VªO;kih vkink ls yM+us ds 

fy, lHkh jkT; ljdkjksa vkSj dkuwu 

vk;ksx ls lq>ko ekaxkA 

 

fgr esa fnypLih gks fd og mudks lwfpr dj lds fd og 

fxj¶rkj gS vkSj mls dgka j[kk x;k gSA fxj¶rkj O;fDr dks 

mlds bl vf/kdkj ls tkx#d djokuk pkfg,A 

 

 iwNrkN ds le; mls mlds odhy ls feyus nsuk pkfg, 

ysfdu iwNrkN dh iwjh vof/k ds nkSjku ughaA 

 

 ;fn fxj¶rkj O;fDr fxj¶rkjh dh txg ls ckgj jgrk gS rks 

8&12 ?kaVs ds vanj VsyhxzkQ ds ek/;e ls mlds utnhd 

fe= ;k fj'rsnkj dks mldh fxj¶rkjh dh tkudkjh nh tkuh 

pkfg,A ;g tkudkjh ftyk dkuwuh laxBu vkSj bykds ds 

iqfyl LVs'ku ls nh tkuh pkfg,A 

 

 jftLVj esa fxj¶rkjh dh txg dks uksV fd;k tkuk pkfg,A 

ftl fe= ;k fj'rsnkj dks tkudkjh nh xbZ gS mldk uke Hkh 

jftLVj esa gksuk pkfg, vkSj ftl iqfyl vf/kdkjh ds ekrgr 

mls j[kk x;k gS mldk uke Hkh ntZ gksuk pkfg,A 

 

 ;fn fxj¶rkj O;fDr pkgs rks mldh fpfdRlh; tkap Hkh gksuh 

pkfg,A tkap eseks esa mldh pksVksa dks fjdkMZ dj fxj¶rkj 

djus okys iqfyl vkSj fxj¶rkj O;fDr ds gLrk{kj gksuss 

pkfg,A bl eseks dh dkWih fxj¶rkj O;fDr dks nh tkuh 

pkfg,A 
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 jkT; LokLFk foHkkx }kjk ekU;rk izkIr MkWDVj ls gj 48 ?kaVs 

esa fxj¶rkj O;fDr dh tkap djokbZ tkuh pkfg,A 

 

 fxj¶rkj O;fDr ls lacaf/kr lHkh nLrkostkas] eseks lfgr] dks 

eftLVªsV dks fjdkMZ ds fy, fn;k tkuk pkfg,A 

 

 tks yksx bu funsZ'kksa dks iwjk ugha dj ldrs muds f[kykQ 

foHkkxh; dk;Zokgh vkSj vnkyr dh voekuuk dh dkjZokgh dh 

tkuh pkfg,A 

 

 

 

uanuh lR;iFkh cuke ih ,y 

nuh 

 

AIR 1978 SC 1025  

 

ekeyk& D;k vkjksih dks 

lHkh iz”uksa ds tokc nsus ds 

fy, foo”k fd;k tk ldrk 

gS\ lkFk gh fejkUMk psrkouh 

ds laca/k esaA 

 

uanuh lR;iFkh ftu ij Hkz’Vkpkj 

fujks/kh dkuwu ds rgr ekeyk ntZ 

Fkk mUgas mi iqfyl v/kh{kd 

¼fuxjkuh½ ds lkeus mifLFkr gksus 

dks dgk x;kA iqfyl us ,d 

iz”ukoyh ns dj muls iwNrkN 

djuk pkgkA mUgksus iz”ukoyh ds 

mRrj nsus ls badkj dj fn;k ;g 

crk dj fd ,slk djuk muds Lo;a 

dks nks’kh ekuus ds cjkcj gks ldrk 

gS tksfd muds laoS/kkfud vf/kdkj 

dk mYya?ku gSA iqfyl us tksj fn;k 

 

dkVZ us Lohdkj fd;k fd vius tqeZ dh Lohd`fr laca/kh oDrO; ij gLrk{kj 

djus dk nokc Mkyuk Lo;a nks’kh Bgjk, tkus ds f[kykQ izkIr laoS/kkfud 

vf/kdkj dk mYya?ku gS vkSj ;g dkuwu izfØ;k lafgrk 1973 ds fo#) gSA 

;g dksVZ essa Lohdk;Z lk{; ugha gSA 

 funsZ’k 

 vkjksih dks mlds pqi jguss ds vf/kdkj dh tkudkjh nh tkuh 

pkfg, vkSj [kqn dks nks’kh Bgjkus ds fo#) ds vf/kdkj ls Hkh 

ifjfpr djok;k tkuk pkfg,A 

 

 iwNrkN okys O;fDr dks ;g vf/kdkj gS fd og iwNrkN ds 

nkSjku ;fn og pkgs rks vius odhy dks vius lkFk j[k 
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  fd os bu lokyksa dk tokc ns vkSj 

mUgsa Hkkjrh; n.M lafgrk 1860 dh 

/kkjk 179 ds rgr fxj¶rkj dj 

fy;k x;kA 

 

ldrk gSA 

 

 vkjksih dks odhy ds mlds vf/kdkj dh tkudkjh nsuk 

vko';d gSA bl ckr ls dksbZ QdZ ugha iM+rk dh og 

fxj¶rkj gS ;k dSn gSA 

 

 lhvkjihlh dh /kkjk 160 ¼1½ dk mYya?ku dj efgyk dks 

iwNrkN ds fy, iqfyl LVs'ku ugha cqyk;k tkuk pkfg,A 

 

 

 

flVhtu QkWj MseksØslh 

cuke vle jkT; ,oa vU; 

 

1995 (2) ALT Cri 701 

 

ekeyk& D;k lkekU; fLFkfr 

esa ,d fopkjk/khu dSnh dks 

gFkdM+h ;k csfM+;kas esa j[kk 

tk ldrk gS\ 

 

 

Jh dqynhi uS;j us xqokgkVh esa 7 

VkMk dSfn;ksa dh fLFkfr ij fy[kk 

tks ljdkjh vLirky esa can gSaA mu 

dejksa esa tgka os can Fks muesaa lyk[ks 

gksus ds ckotwn mUgsa gFkdM+h yxkbZ 

xbZ FkhA dksVZ us lafo/kku dh /kkjk 

32 ds varxZr bl i= dks ;kfpdk 

ekurs gq, jkT; ljdkj dks uksfVl 

tkjh dj fn;kA 

 

1991&94 ds chp iqfyl vkSj 

U;kf;d fgjklr ls Hkkxus ;k Hkxk, 

 

vnkyr us lqfuy c=k vkfn cuke fnYyh iz”kklu ,oa vU; 1980 ,vkbZvkj 

1579 ds QSlys dks nksgjkrs gq, ;g dgk fd fopkjk/khu dSfn;ksa dks fgjkLrh 

ekuk tk,xk u fd ltk;k¶rkA  

 

dSnh ds pfj=] iqjkuk vkpj.k ,oa izo`fRr dks ns[k dj r; fd;k tkrk gS fd 

csfM+;kas esa j[kuk vko”;d gS vFkok ughaaA izR;sd dSnh ds vkpj.k dh fo”ks’krk 

dks /;ku esa j[kuk vko”;d gksrk gSA ltk dh vof/k] vijk/k flf) dh la[;k 

vkSj vijk/k dh ohHkRl gksuk vius vki esa blds fy, i;kZIr ugha gSA ,slk 

djus ds fy, rF; vk/kkfjr lcwr gksuk pkfg, fd dSnh ds tsy ls Hkkxus ;k 

fgjklr ls Hkkxus ;k [kks tkus dh iwjh laHkkouk gSA /kkjk 14 ,oa 19 ds lanHkZ 

esa gFkdM+h vafre fodYi gksuk pkfg, u dh vkeA 
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tkus ds 51 ekeys lkeus vk,A bu 

ekeyksa esa 13 vkradoknh vLirky ls 

Hkkxs ;k Hkxk, x,A vkSj bu esa ls 7 

xqokgkVh esfMdy dkWyst ls Hkkxs 

tgka mikjksDr 7 dSnh dSn gSaA 

 

okWjsUV ds rgr fxj¶rkj fd, x, O;fDr vFkok fdlh dks tc eftLVªsV ds 

lkeus is”k fd;k tkrk gS vkSj mls iqfyl ;k U;kf;d fjek.M esa Hkstk tkrk gS 

rks Hkh fcuk eftLVªsV dh fo”ks’k vuqefr ds fdlh dks Hkh gFkdM+h esa ugha j[kk 

tk ldrkA 

 

 

 
 eqvkotk  

 

 

fuykckVh csgsjk cuke mMh'kk 

jkT; ,oa vU;A 

 

1993 AIR 1960  

 

Ekeyk& lafo/kku dh /kkjk 21 

ds rgr gq, laoS/kkfud 

vf/kdkj ds guu ds fy, 

D;k jkT; eqvkotk nsus dks 

ok/; gSA 

 

,d er̀d dh eka us vnkyr dks i= 

fy[k dj crk;k fd dSls mlds iq= 

dks iqfyl us fxj¶rkj fd;k vkSj 

nwljs fnu iqfyl LVss”ku ls nwj jsYos 

Vªsd ij mlds csVs dh yk”k feyhA 

dksVZ us /kkjk 32 ds rgr i= dks 

thou ds vf/kdkj ds guu dh 

;kfpdk ekukA 

 

 

lkoZtfud dkuwuh nkf;Ro ds mYya?ku djus ds fy, eqvkotk fn;k x;k gS 

vkSj ;g vlarq’V i{k ds eqvkotk izkIr djus ds vf/kdkj ls brj gSA 

 

fgQktr djuk jkT; ds nkf;Ro dk fgLlk gS vkSj bl esa dksbZ viokn ugha 

gSA xyr dke djus okyk ftEesnkj gS vkSj fgjklr esa gqbZ ekSr ds fy, jkT; 

ftEesnkj gS rc tc ;g dkuwu vuqlkj u gksA ,sls ekeyksa esa ^lEizHkw ds 

vf/kdkj* dk iz;ksx dj cpko ugha fd;k tk ldrkA 
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e/; izns”k jkT; cuke “;ke 

lqanj f=osnh ,oa vU; 

 

(1995) 4 SCC 262 

 

ekeyk& fgjkLr esa ekSr vkSj 

mldh ltk 

 

 

lc bUlisDVj “;ke lqanj f=osnh 

lfgr 7 izfrokfn;ksa us vijk/k dcwy 

djokus ds fy,ukFkw catkjk dks ihVk 

vkSj VkpZj fd;kA ekjihV esa yxh 

pksV ds pyrs ukFkw catkjk dh iqfyl 

fgjkLr esa iqfyl LVs”ku ds Hkhrj 

ekSr gks xbZA ukFkw ds “ko dks iksLV 

ekVZe ds fy, thi esa Mky dj 

vLirky ys tk;k x;k bl ea”kk ds 

lkFk fd bls ^ykokfjl* crk dj 

nkglaLdkj fd;k tk ldsA ;g ugha 

fd;k tk ldk D;ksafd LFkkuh; 

ukxfjdksa us ukFkw ds fy, la?k’kZ fd;k 

vkSj iwjs ekeys dh tkudkjh djkrs 

gq, eftLVªsV dks i= fy[kkA 

 

mPp vnkyr us lk{; dh deh ds 

vk/kkj ij vkjksfi;ksa dks nks’k e qDr 

dj fn;k ysfdu e/; izns”k ljdkj 

us loksZPp vnkyr esa vihy dhA 

 

4 izfrokfn;ksa dks lJe ltk nsrs gq, dksVZ us ekuk fd Hkkjrh; n.M lafgrk 

dh /kkjk 330 vkSj 331 rdyhQ nsus vkSj dcwyukek fudyokus dks naMuh; 

cukrh gS ysfdu iqfyl LVs”ku esa gksus okyh T;knfr;ksa esa cgqr de ltk gks 

ikrh gS D;ksafd vijk/k lkfcr djus ds fy, izR;{k vFkok vizR;{k vkHkko 

jgrk gS ftlls vijk/kh dh igpku ugha gks ikrhA 

 

gkykr ls rax vk dj U;kf;d vk;ksx us viuh 113oha fjiksVZ esa flQkfj”k dh 

fd ml le; tc fdlh dks “kkfjfjd {kfr igqapkus ds fy, iqfyl vf/kdkjh 

ij eqdnek py jgk gks rc ;fn bl ckr dk lk{; feys fd pksV ml oDr 

vkbZa gSa tc O;fDr iqfyl fgjkLr esa Fkk rc ml iqfyl vf/kdkjh dks nks’kh 

ekuk tkuk pkfg, ftlds ekrgr vkjksih dks j[kk x;k gS tc rd iqfyl 

vf/kdkjh foijhr izek.k u nsA Lo;a dks funksZ”k lkfcr djus dh ftEesnkjh 

iqfyl vf/kdkjh ij gSA bl flQkfj”k ij dksbZ laKku ugha fy;k x;k vkSj 

fgjkLr esa VkpZj tkjh gSA vnkyr us vk”kk dh fd vnkyrsa vius n`f’Vdks.k 

vkSj O;ogkj esa cnyko yk,axh ladh.kZ rduhdh O;ogkj ls mij mB dj 

laosnu”khy cusaxh vkSj ;FkkZFkoknh rjhdk viuk,axhA 
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egkjk’Vª jkT; cuke blkbZ 

leqnk; dY;k.k ifj’kn] 

Hkkjr ,oa vU; 

 

AIR 2004 SC 7 

 

ekeyk& fgjkLr esa efgyk 

dSfn;ksa ekSr vkSj mudh 

lqj{kk rFkk efgykvksa dks 

fxj¶rkj djus dh izfØ;k ds 

laca/k esaA 

 

 

,d O;fDr dh fgjkLr esa e`R;q vkSj 

mldh choh ds lkFk nqO;ZogkjA 

;kfpdkdrkZ us eqvkots ds fy, 

njdkj yxkbZ ftls mPp vnkyr us 

eku fy;kA bl vkns”k ds f[kykQ 

egkjk’Vª ljdkj us loksZPp vnkyr 

esa vihy dhA 

 

fgjkLr esa ekSr 

mPp vnkyr ds bl funsZ”k dks fd eftLVªsV d le{k izLrqr djus ls igys 

gj vkjksih dh esfMdy tkap dh tk, ftls LVs”ku gkml Mk;jh esa ntZ fd;k 

tk,] loksZPp us Hkh eku fy;kA vnkyr us ;g Hkh Lohdkj fd;k fd;k fd Mh 

ds cklw ekeys esa tks funsZ”k vnkyr us fn, Fks mlh esa mls izR;sd rhljs fnu 

fpfdRlh; tkap djokus dk izko/kku gSA 

 

efgyk dks dSn djus ds fy, 

tgka rd gks lds efgyk dkaLVscqy mifLFkr gksuh pkfg,A vkSj ;fn fxj¶rkj 

djus okyk vf/kdkjh ;g lkfcr dj lds fd ,slk djuk laHko ugha Fkk vkSj 

;fn efgyk dkUlVscqy dks ykus esa gksus okyh nsjh ls tkap esa nsjh gks ldrh 

gS rks ,sls vf/kdkjh dks bl ckr dh vuqefr gS fd og fnu ds fdlh Hkh oDr 

fLFkfr ds ekax ds vuqlkj fcuk efgyk dkaLVscqy ds Hkh fxj¶rkj fd;k tk 

ldrk gSA 

 

 

 

tokgj flag cuke jktLFkku 

 

,d MdSrh ds ekeys esa iwNrkN ds 

fy, ,d vkjksih dks fxj¶rkj fd;k 

 

dksVZ us ekuk fd /kkjk 167 dh Hkk’kk vkSj mldh uhfr ds vuqlkj vkjksih 

O;fDr ftl fnu ls iqfyl dks miyC/k Fkk mlh fnu dks mldh fxj¶rkjh dk 



24 

 

jkT; 

 

1989 WLN UC 396  

jktLFkku mPp vnkyr 

 

ekeyk& D;k ifgpku ijsM 

dh rkjh[k dks fxj¶rkjh dh 

rkjh[k ekuk tk ldrk gS 

tcfd vkjksih fdlh vkSj 

ekeys esa fxj¶rkj gS vkSj 

mls U;kf;d fgjkLr esa Hkst 

fn;k x;k gSA 

 

x;kA mlus tekur dk vkosnu 

fd;k bl nkos ds lkFk fd ftl 

fnu ifgpku ijsM dh xbZ Fkh mls 

mlh fnu ls fxj¶rkj ekuk tkuk 

pkfg, vkSj tcfd pkyu ml fnu 

ls 90 fnu ckn tek fd;k x;k gS 

og /kkjk 161 dj mi/kkjk 2 ds rgr 

tekur dk gdnkj gSA eftLVªsV us 

mlds vkosnu dks [kkfjt dj fn;kA 

lquokbZ ds nkSjku ;g nkok fd;k 

x;k fd ifgpku ijsM ds fnu dks 

gh fxj¶rkjh dk fnu ekuk tkuk 

pkfg, u vkSipkfjd :i ls 

fxj¶rkjh eseks tek djus okys fnu 

dksA 

fnu ekuk tk,xkA 

 

dksVZ us Lohdkj fd;k fd;k fd tkap vf/kdkjh dh ifgpku ijsM esa “kkfey 

gksus okyh txg dks gh mldh fxj¶rkjh ekuk tk,xkA ;g ekuk x;k fd 

D;ksafd pkyku 90 fnu ds ckn tek fd;k x;k blfy, O;fDr tekur dk 

vf/kdkjh gS ;fn og ckWM tek djrk gS rksA 

 

rks ;fn O;fDr fdlh vU; ekeys esa dSn esa gS rks ftl fnu ls og iqfyl ds 

fy, tkap ds fy, miyC/k mlh le; ls mls fgjkLr esa ekuk tk,xkA 

 

 

 

eksVh ckbZ cuke jktLFkku 

jkT; 

 

¼1954 CriLJ 1591 ½ jktLFkku 

mPp vnkyr   

 

iqfyl us eksVh ckbZ dks Hkkjrh; n.M 

lafgrk dh /kkjk 489, ds varxZr 

vijk/k ds “kd esa fxj¶rkj fd;kA 

tc og fgjkLr esa Fkh rks mlds 

odhy us mlds lkFk ckrphr dh 

ekax dh ftls vLohdkj dj fn;k 

x;kA blls igys odhy us 

 

dksVZ us Li’V fd;k fd lafo/kku dh /kkjk 21, esa vkjksih dk ;g vf/kdkj 

fufgr gS fd og viuh ilan ds odhy ls lykg ys vkSj mlls viuk cpko 

djok,A 

 

dksVZ us fLFkfr dks bl izdkj Li’V fd;k % 
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ekeyk& D;k vkjksih ;k 

mldk odhy iqfyl dh 

mifLFkfr esa fdarq ,sls txg 

tgka os mUgsa u lqu lds 

lk{kRdkj dh ekax dj ldrs 

gSa\ 

 

lk{kRdkj dh vuqefr ds fy, 

eftLVªsV ds le{k vkosnu fd;k FkkA 

gkykfd odhy ds iwoZ ds vkosnuksa 

dks vLohdkj dj fn;k x;k ysfdu 

Mh,lih us iqfyl dh mifLFkfr esa] 

ckrphr lquh tk ldus okyh nwjh esa 

lk{kRdkj dh vuqefr iznku dj nhA 

ifjfLFkfr ls rax vk dj izkFkZuk ntZ 

dh xbZ fd iqfyl dh mifLFkfr esa 

ijarq ,slh txg tgka og lqu u 

lds lk{kRdkj dh vuqefr nh tk,A 

 

 tc ls vkjksih dks fxj¶rkj fd;k x;k gS rHkh ls mls ;s vf/kdkj gS 

fd og viuh ialn ds odhy ls lykg ys ;k mls vius cpko esa 

yxk,A 

 

 ;g lqfuf'pr djus ds fy, fd ;g izHkkodkjh rjhds ls gks nksuksa dks 

iqfyl dh mifLFkfr esa ysfdu u lqukbZ iM+us yk;d nwjh ls ckrphr 

djus fn;k tkuk pkfg,] lhvkjihlh dh /kkjk 340 ds vuqlkjA 

 

 bl vf/kdkj dk xSjokftc Qk;nk ugha mBk;k tkuk pkfg, vkSj 

bldk iz;ksx iqfyl dh lqfo/kk dks /;k; esa j[k dj fd;k tkuk 

pkfg,A lkFk gh lk{kRdkj pkgus okyksa dh lqfo/kk dk Hkh [;ky j[kk 

tkuk pkfg,A 

 

 blfy, dksVZ us ;g ekuk dh eksVh ckbZ ds odhy lk{kRdkj dh ekax 

dj vius vf/kdkj dk gh iz;ksx dj jgs Fks tcfd iqfyl ,slk djus 

ugha ns dj dkuwu vuqlkj xyr dj jgh FkhA 

 

 

 

 

ekLVj lyhe bØkemn~nhu 

valkjh vkSj ekg:[k 

 

cksEcs iqfyl us 2011 esa ,d 15 

o’khZ; yM+ds dks fxj¶rkj fd;kA 

 

l= U;k;ky; us yM+ds dks tekur feyus ds ckotwn vkfFkZd dkj.kksa ds pyrs 

u NksMs+ tkus ds lanHkZ esa cky U;k; dkuwu dh /kkjk 12 ij ppkZ dh ftlesa 



26 

 

v.Msokyk cuke izHkkjh 

vf/kdkjh] v/kh{kd ,oa x`g 

lfpo }kjk egkjk’Vª jkT;A 

 

2005 CriLJ 799 ¼cksEcs mPp 

vnkyr½ 

 

mls dHkh cky U;k; cksMZ esa ugha ys 

tk;k x;k tcfd mls nks ckj 

eftLVªsV ds lkeus is'k fd;k x;kA 

mlds ckn mls 2 lky rd fcuk 

fdlh dksVZ esa is'k fd, tsy esa j[kk 

x;kA tc l= U;k;ky; us mls 

tekur nh rks Hkh mls dksVZ ds 

lkeus mifLFkr ugha fd;k x;kA 

ckn esa esfMdy tkap ds ckn ;g 

ik;k x;k fd og ukckfyx gS vkSj 

mls cky x`g esa Hkst fn;k x;kA rc 

Hkh mls cky U;k; cksMZ ds lkeus 

izLrqr ugha fd;k x;k vkSj uk gh 

mls l= U;k;k/kh'k ds le{k yk;k 

x;kA 

 

ukckfyx dh tekur ds izko/kkuksa dks le>k;k x;k gS vkSj crk;k x;k gS fd 

dSls yM+ds dks eqpyds ds lkFk vkSj mlds fcuk Hkh tekur esa fjgk fd;k tk 

ldrk gSA dksVZ us cky U;k; cksMZ dks futh eqpyds ds vk/kkj ij gh yM+ds 

dks fjgk djus dk gqDe fn;kA lkFk gh yM+ds dks ,d yk[k ds eqvkots dk 

gdnkj ekukA 

 

bls /kkjk 21 dk ?kksj mYya?ku ekurs gq, dksVZ us funsZ'k fn;k fd ,sls ekeyksa 

esa tgka tekur nh tk pqdh gks ogk 6 g¶rs ds vanj l= U;k;ky; ;k 

eftLVªsV U;k;ky; ds le{k vuqikyu fjiksVZ is'k dh tkuh pkfg,A fjiksVZ ls 

;g irk py ldsxk fd vkns'k dk ikyu gqvk gS vFkok ugha] fd vkfFkZd 

leL;k ;k vU; dkj.k ls ,slk ugha gks ldk vkSj ;g Hkh fd vkjksih dks 

tekur esa fjgk fd;k x;k gS fd ughaA 

 

 

 

vuZs'k dqekj cuke fcgkj 

jkT; 

 

2014 (8) SCALE 250 

 

vusZ'k dqekj dh choh us vkjksi 

yxk;k fd ngst dh ekax iwjh u 

gksus ds pyrs mls ?kj ls fudky 

fn;k x;kA ngst esa 8 yk[k udn] 

ek:fr dkj] ,;j dafM'uj] 

Vsyhfotu vkfn dh ekax dh xbZ 

 

vnkyr us fuEufyf[kr vkns'k fn, % 

 

iqfyl dks 
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ekeyk& D;k fxj¶rkjh dh 

vko';drk dks fu/kkZfjr 

djrs oDr lgh izfØ;k dks 

iwjk fd;k x;k Fkk\ 

 

FkhA ;g ekax lkl vkSj llqj us dh 

Fkh vkSj vusZ'k us nwljk fookg dj 

ysus dh /kedh nsrs gq, vius eka&cki 

dh ekaxksa dk leFkZu fd;k FkkA 

 

vusZ'k dqekj us fxj¶rkjh dk vans'kk 

gksrs gh Hkkjrh; n.M lafgrk 1860 

dh /kkjk 498, vkSj ngst fu’ks/k 

dkuwu 1961 dh /kkjk 4 ds varxZr 

iwokZHkklh tekur dh vthZ nh ftls 

l= vkSj mPp vnkyr us [kkfjt 

dj fn;kA ckn esa mlus /kkjk 136 

ds rgr fo'ks’k vodk'k ;kfpdk 

loksZPp vnkyr esa tek dhA 

vkjksih dks fgjkLr esa j[kus ds fy, eftLVªsV ds lkeus izLrqr djrs le; 

iqfyl vf/kdkjh dks lwph Hkh tek djkuh gksxh ftlesa mu ckrksa dk ftØ 

fd;k x;k gksxk ftlds dkj.k fxj¶rkjh dh vko';dk iM+hA 

 

dsl Qkby gksus ds nks lIrkg ds Hkhrj fxj¶rkj u djus ds fu.kZ; dks 

eftLVªsV ds le{k tek djkuk vkSj bl dh dkWih dks fjdkMZ ds fy, v/kh{kd 

dks HkstukA 

 

lhvkjihlh dh /kkjk 41, ds rgr vkjksih dks dsl Qkby gksus ds nks lIrkg 

ds vanj izLrqr gksus dk uksfVl fn;k tkuk ftldh vof/k ftyk iqfyl 

vf/k{kd }kjk fy[kr dkj.k ntZ djok dj c<+kbZ ldrh gSA  

 

eftLVªsV ds fy, 

 

vkjksih dks fgjklr esa ysus dk vkns'k nsrs oDr eftLVªsV dks iqfyl }kjk tek 

dh xbZ fjiksVZ dh tkap djuh pkfg, vkSj mlls larq’V gksus ds ckn gh 

fgjklr dk vkns'k tkjh djuk pkfg,A 

 

fcuk dkj.k ntZ fd, ;fn fxj¶rkjh dk vkns'k tkjh fd;k tkrk gS rks 
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lacaf/kr mPp vnkyr eftLVªsV ds f[kykQ foHkkxh; dkjZokgh dj ldrh gSA 

bl ekeys esa ujsUnz ifjgkj cuke jktLFkku jkT; dsl (SB Crl. Misc. Bail 

Application 5658/2014) dk Hkh mYys[k fd;k x;k ftldk fu.kZ; jktLFkku 

mPp vnkyr us fd;k FkkA 
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STATUTORY PROVISIONS 

The Code of Criminal Procedure, 1973 
 
59. Discharge of person apprehended.  
No person who has been arrested by a police officer shall be discharged 
except on his own bond, or on bail, or under special order of a Magistrate. 
 
167.  Procedure when investigation cannot be completed in twenty-four 
hours. 
(1)   Whenever any person is arrested and detained in custody, and it 
appears that the investigation cannot be completed within the period of 
twenty-four hours fixed by section 57, and there are grounds for believing that 
the accusation or information is well-founded, the officer in charge of the 
police station or the police officer making the investigation, if he is not below 
the rank of sub-inspector, shall forthwith transmit to the nearest Judicial 
Magistrate a copy of the entries in the diary hereinafter prescribed relating to 
the case, and shall at the same time forward the accused to such Magistrate. 
 
(2)   The Magistrate to whom an accused person is forwarded under 
this section may, whether he has or not jurisdiction to try the case, from time 
to time, authorise the detention of the accused in such custody as such 
Magistrate thinks fit, a term not exceeding fifteen days in the whole; and if he 
has no jurisdiction to try the case or commit it for trial, and considers further 
detention unnecessary, he may order the accused to be forwarded to a 
Magistrate having such jurisdiction: 
 
Provided that- 
[(a) the Magistrate may authorize the detention of the accused person, 
otherwise than in the custody of the police, beyond the period of fifteen days, 
if he is satisfied that adequate grounds exist for doing so, but no Magistrate 
shall authorise the detention of the accused person in custody under this 
paragraph for a total period exceeding- 
(i)  Ninety days, where the investigation relates to an offence punishable 
with death, imprisonment for life or imprisonment for a term of not less than 
ten years; 
(ii) Sixty days, where the investigation relates to any other offence, 
And, on the expiry of the said period of ninety days, or sixty days, as the case 
may be, the accused person shall be released on bail if he is prepared to and 
does furnish bail, and every person released on bail under this sub-section 
shall be deemed to be to released under the provisions of Chapter XXXIII for 
the purposes of that Chapter;] 
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[(b) no Magistrate shall authorise detention of the accused in custody of the 
police under this section unless the accused is produced before him in person 
for the first time and subsequently every time till the accused remains in the 
custody of the police, but the Magistrate may extend further detention in 
judicial custody on production of the accused either in person or through the 
medium of electronic video linkage;]61 
(c) no Magistrate of the second class, not specially empowered in this behalf 
by the high Court, shall authorize detention in the custody of the police. 
 
Explanation I. For the avoidance of doubts, it is hereby declared that, 
notwithstanding the expiry of the period specified in paragraph (a), the 
accused shall be detained in Custody so long as he does not furnish bail. 
 
[Explanation II. — If any question arises whether an accused person was 
produced before the Magistrate as required under clause (b), the production 
of the accused person may be proved by his signature on the order 
authorising detention or by the order certified by the Magistrate as to 
production of the accused person through the medium of electronic video 
linkage, as the case may be. 
 
[Provided further that in case of a woman under eighteen years of age, the 
detention shall be authorised to be in the custody of a remand home or 
recognised social institution.]62 
 
(2A). Notwithstanding, anything contained in sub-section (1) or sub-section 
(2), the officer in charge of the police station or the police officer making the 
investigation, if he is not below the rank of a sub-inspector, may, where a 
Judicial Magistrate is not available, transmit to the nearest Executive 
Magistrate, on whom the powers of a Judicial Magistrate or Metropolitan 
Magistrate have been conferred, a copy of the entry in the diary hereinafter 
prescribed relating to the case, and shall, at the same time, forward the 
accused to such Executive Magistrate, and thereupon such Executive 
Magistrate, may, lot reasons to be recorded in writing, authoress the detention 
of the accused person in such custody as he may think fit for a term not 
exceeding seven days in the aggregate; and on the expiry of the period of 
detention so authorized, the accused person shall be released on bail except 
where an order for further detention of the accused person has been made by 
a Magistrate competent to make such order; and, where an order for such 
further detention is made, the period during which the accused person was 
detained in custody under the orders made by an Executive Magistrate under 
                                                           
61 Subs. by Act 5 of 2009, Sec. 14 
62 Subs. by Act 5 of 2009, Sec. 14 
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this sub-section, shall be taken into account in computing the period specified 
in paragraph (a) of the proviso to sub-section (2): 
 
Provided that before the expiry of the period aforesaid, the Executive 
Magistrate shall transmit to the nearest Judicial Magistrate the records of the 
case together with a copy of the entries in the diary relating to the case which 
was transmitted to him by the officer in charge of the police station or the 
police officer making the investigation, as the case may be. 
(3)   A Magistrate authorizing under this section detention in the 
custody of the police shall record his reasons for so doing. 
(4)   Any Magistrate other than the Chief Judicial Magistrate making 
such order shall forward a copy of his order, with his reasons for making it, to 
the Chief Judicial Magistrate. 
(5)   If in any case triable by a Magistrate as a summons-case, the 
investigation is not concluded within a period of six months from the date on 
which the accused was arrested, the Magistrate shall make an order stopping 
further investigation into the offence unless the officer making the 
investigation satisfies the Magistrate that for special reasons and in the 
interests of justice the continuation of the investigation beyond the period of 
six months is necessary. 
(6)   Where any order stopping further investigation into an offence 
has been made under sub-section (5), the Sessions Judge may, if he is satisfied, 
on an application made to him or otherwise, that further investigation into the 
offence ought to be made, vacate the order made under sub-section (5) and 
direct further investigation to be made into the offence subject to such 
directions with regard to bail and other matters as he may specify. 
209.  Commitment of case to Court of Session when offence is triable 
exclusively by it. 
When in a case instituted on a police report or otherwise, the accused appears 
or is brought before the Magistrate and it appears to the Magistrate that the 
offence is triable exclusively by the Court of Session, he shall- 
63(a) commit the case to the Court of Session; 
(b) subject to the provisions of this Code relating to bail, remand the accused 
to custody during, and until the conclusion of, the trial; 
(c) send to that Court the record of the case and the documents and articles, if 
any, which are to be produced in evidence; 
(d) notify the Public Prosecutor of the commitment of the case to the Court of 
Session. 
 
309.  Power to postpone or adjourn proceedings. 

                                                           
63 Subs. by Act 45 of 1978, sec. 19, for clause (a) (w.e.f. 18-12-1978) 
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(1)   In every inquiry or trial, the proceedings shall be continued from 
day-to-day until all the witnesses in attendance have been examined, unless 
the Court finds the adjournment of the same beyond the following day to be 
necessary for reasons to be recorded:  
Provided that when the inquiry or trial relates to an offence under section 376, 
section 376A, section 376B, section 376C or section 376D of the Indian Penal 
Code (45 of 1860), the inquiry or trial shall, as far as possible be completed 
within a period of two months from the date of filing of the charge sheet.] 
(2)   If the Court after taking cognizance of an offence, or 
commencement of trial, finds it necessary or advisable to postpone the 
commencement of, or adjourn, any inquiry or trial, it may, from time to time, 
for reasons to be recorded, postpone or adjourn the same on such terms as it 
thinks fit, for such time as it considers reasonable, and may by a warrant 
remand the accused if in custody: 
Provided that no Magistrate shall remand an accused person to custody under 
this section for a term exceeding fifteen days at a time: 
Provided further that when witnesses are in attendance, no adjournment or 
postponement shall be granted, without examining them, except for special 
reasons to be recorded in writing: 
64[Provided also that no adjournment shall be granted for the purpose only of 
enabling the accused person to show cause against the sentence proposed to 
be imposed on him.] 
65[“Provided also that— 
(a) no adjournment shall be granted at the request of a party, except where the 
circumstances are beyond the control of that party; 
(b) the fact that the pleader of a party is engaged in another Court, shall not be 
a ground for adjournment; 
(c) where a witness is present in Court but a party or his pleader is not present 
or the party or his pleader though present in Court, is not ready to examine or 
cross-examine the witness, the Court may, if thinks fit, record the statement of 
the witness and pass such orders as it thinks fit dispensing with the 
examination-in-chief or cross-examination of the witness, as the case may be.”. 
Explanation 1.- If sufficient evidence has been obtained to raise a suspicion that 
the accused may have committed an offence, and it appears likely that further 
evidence may be obtained by a remand, this is a reasonable cause for a 
remand. 
Explanation 2.- The terms on which an adjournment or postponement may be 
granted include, in appropriate cases, the payment of costs by the prosecution 
or the  accused.

                                                           
64 Ins. by Act 45 of 1978, sec. 24 (w.e.f. 18-12-1978) 
65 Ins. by Act 5 of 2009, sec. 21(b) (w.e.f. 1-11-2010) 
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 Shrawan Waman Nade & Ors. v. The 

State of Maharashtra  

1994 (2) BomCR 668 (at High Court of 

Bombay) 

 

Issue: Does the signature of the 

constable instead of the investigation 

officer on the remand application and 

non-submission of the case diary, make 

the remand illegal? 

 

The applicant was arrested by the police 

in a murder case and was remanded 

twice. The applicant approached the 

High Court against the said remand 

alleging that the application for the 

remand was improperly filed since it was 

signed by a police constable and not 

submitted by the Investigation Office. It 

was also alleged that the case diary was 

not submitted to the Magistrate, in 

violation of provisions of CrPC. Hence, 

the applicant moved for bail. 

Section 167(2) gives power to the 

Magistrate to remand the 

accused after satisfying himself 

that there are grounds for 

detaining the accused, based on 

the extracts of the case diary 

produced before him. This cannot 

depend upon the application 

which is presented to him, but the 

material regarding investigation 

which is produced before him. 

Thus, it is not material who signs 

or submits the application as it is 

just a ministerial act.  

Further, under Section 172(1), it 

is obligatory upon every 

investigating officer to maintain 

the said diary which contains 

various details regarding the 

progress of the investigation. 
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Without the extracts of the said 

diary of investigation or case 

papers, it is not possible for the 

Magistrate to find out the 

adequacy of grounds and to get 

himself satisfied. 

The Court accepted that as the 

extracts of the case diary were 

not submitted, the Magistrate had 

committed an error in granting 

remand. However the court 

dismissed the accused’s plea as 

it had no jurisdiction to grant bail 

under Section 167 (2) as the 

charge sheet had already been 

filed.  

 State of Gujarat v. Swami Amar Jyoti 

Shyam 

1989CriLJ501 (at High Court of Gujarat) 

The respondent was arrested as a 

suspect in an abduction case. The 

Investigating Officer produced him 

before the Metropolitan Magistrate and 

In order to facilitate proper and 

complete investigation, the court 

should grant such remand as 

under 167(2), but it cannot be 
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Issue: Whether the facts pertaining to 

the delay in investigation relevant in 

deciding whether the accused should be 

remanded to police custody or not? 

Whether extending police remand 

should be the norm and non-extension 

an exception?  

 

requested for remand. The magistrate 

evaluated the available evidence and 

concluded the case was not fit for 

remand, as the girl was married to the 

respondent. The state then carried the 

matter in revision to the City Sessions 

Court, Ahmedabad and the learned City 

Sessions Judge rejected that application 

citing the same reasons as the 

Magistrate. The state went in appeal. 

 

granted as a matter of course. 

Section 167(3) makes it clear that 

the Magistrate has to record 

reasons for granting remand to 

police custody. It does not 

expressly provide for recording of 

reasons for refusing such 

custody.  

This is an indication that though 

investigating agency has to 

investigate into cognizable 

offence without any interference 

from judiciary, it does not mean 

that whenever request for police 

remand is made, it has to be 

granted. The police has to make 

out a case that the custody of the 

accused with the police is 

necessary for further 

investigation. If the primary 
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evidence is utterly and grossly 

neglected, it cannot be said that 

the request for custody of the 

accused is in any manner 

legitimate, justified or bona fide.  

Remand is granted ordinarily in 

all cases where it is necessary for 

the purpose of effective further 

investigation.  Thus the court 

dismissed the petition. 

 

 Chiguluri Krishna Rao v. Station 

House Officer and Ors. 

 

1989 CriLJ 501 (at High Court of 

Andhra Pradesh) 

 

The applicant was produced before the 

Magistrate at his residence for procuring 

remand. The applicant moved for bail, 

but the Magistrate declined bail citing 

that there was no infrastructure 

available at his residence to dispose of 

the bail application. He also refused to 

accept surety by the local Bar 

The language of Article 22 (2) 

prescribes that immediately after 

arrest, the accused must be 

produced before the Magistrate, 

but in cases where there are 

sufficient reasons, the police may 

delay the production of the 

detenu, but never, beyond 
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Issue: Can the provisions of Section 

436 be watered down due to lack of 

infrastructure?  Is the practice of 

delaying production of an undertrial 

before the magistrate till the fag end of 

the 24 hours restriction, acceptable?  

 

Association. It was also submitted that 

the bail was postponed to the day after, 

as the next two days were holidays. 

 

twenty-four hours.  

It needs to be impressed upon 

the police officers concerned that 

they must produce the detenues 

immediately after arrest, before 

the Magistrates and should not 

wait in all cases for twenty-three 

hours and forty-five minutes, as 

they generally do. 

With respect to the bailable 

offences, the Court said that the 

language of Section 436(1) of 

Cr.P.C. is so clear that whenever 

during his custody, the accused 

offers bail, he has to be let off, 

whether at that time he is before 

the court or in the custody of the 

police.  

There is a proviso also to this 
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section that instead of taking 

sureties, the court may discharge 

detenu on a personal bond for his 

appearance, which the Magistrate 

in this case should have allowed 

and the personal bond would 

have not required much 

infrastructure or paraphernalia. 

It is none of the business of the 

Magistrate or this Court to 

recognize or appreciate the 

difficulty of the jail authorities, 

who have shown their inability to 

receive prisoners after working 

hours.  

 

 Assistant Collector of Customs R&I 

(P.), Bombay v. Shankar Govardhan 

Mohite & Ors.  

Two people were arrested for violating 

provision of the Customs Act and were 

produced before the Additional Chief 

With respect to the claim of 

illegality of re- arrest, the court 

opined that Section 59 of the 
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1987(3) Bom CR708 (at High Court of 

Bombay) 

 

Issue: Whether it is illegal to re-arrest 

after issuance of a discharge order?  

 

Metropolitan Magistrate, who found that 

the arrest was illegal as the arrestee 

was not informed of the reasons for 

arrest. They were released then. But 

they were arrested again on the same 

day and produced before the court and 

reasons for arrest were informed this 

time.  They were then remanded to 

judicial custody for 7 days. On the 7th 

day they were granted bail.  An 

application was hence filed by the 

customs officer for cancellation of bail. 

 

Cr.P.C. provides that once the 

accused is arrested by the police 

officer, he shall not be discharged 

except on his own bond, or on 

bail, or under a special order.  

However, if the arrest is found to 

be illegal as in the present case, 

the question of releasing the 

accused on his own bond or on 

bail would not arise and the only 

proper order would be an order of 

discharge, i.e. the order of his 

release by passing of the special 

order, as contemplated in the 

latter part of S. 59.  

Therefore subsequent arrest 

would not be illegal. In the given 

case, the time afforded to the 

investigating agency to 

investigate into the instant crime 
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is not adequate and it would be in 

the interest of justice to cancel 

the impugned order of granting 

bail.  

 

 Muman Kamal Sabedi Patel v. The 

State Of Gujarat 

 (1971) 12 GLR 481 (at High Court of 

Gujarat) 

Issue: Can Section 169 be invoked by 

the police for having the accused 

released from the custody of the 

Magistrate on the ground that there was 

no sufficient evidence against them? 

 

A group of people were arrested for 

alleged criminal conspiracy and were 

put under custody of Judicial Magistrate. 

Following this, the Divisional Police 

Inspector sent reports saying that there 

was not material to file charge sheets 

against certain people and hence 

requested their release. But the 

Magistrate found prima facie case 

against all of them and rejected the 

reports. The Police officer approached 

the Sessions court. The judged 

reference the High Court and also 

stated that he found the Magistrate’s 

conclusions to be incorrect, and the he 

Section 169 gives the police 

officer making the investigation a 

right to release the person from 

his custody if he finds that there 

is no sufficient evidence or no 

reasonable ground of suspicion to 

forward him to the Magistrate on 

his executing a bond. The 

custody referred to in this section 

is the custody of the police and 

not of the Magistrate. It is, 

therefore, clear that the police 

officer was wrong in invoking the 

aid of Section 169 since the 

accused were already in the 
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cannot force the police to file charge-

sheets.  

 

custody of the Magistrate. 

 

When the arrestee is required to 

be released on the ground that 

there is no sufficient evidence 

against him, a special order is 

required to be passed by the 

Magistrate having jurisdiction to 

try it under Section 63. That 

would require the learned 

Magistrate to look into the matter 

carefully, and exercise discretion 

in passing an order requested for 

by the police officer as prima 

facie he would be entitled to think 

that his arrest was properly made 

viz. on some sufficient evidence, 

or having reasonable suspicion 

against him in the case. However, 

if the facts set out in the final 
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report constitute an offence and 

there is a case for placing the 

accused on trial, the Magistrate 

can take cognizance of the 

offence under Section 190(1) (c) 

of the CrPC The Court, thus 

decided that the Magistrate take 

cognizance under Section 

190(1)(c) since there exists a 

prime facie case to be inquired 

into against the accused . 

   

Elumalai v. State of Tamil Nadu, 

represented by the Inspector of Police 

  
1983 LW (Crl)121 (at High Court of 

Madras) 

  

Issue: What is the role of a Magistrate 

while reman-ding an undertrial? Is shortage 

of police escort a valid reason for non-

production? 

  

  

The writ petitioner was arrested by the 

Police under S. 41(2) of the CrPC, two 

months before the filing of this writ petition, 

and detained in the Central Prison, Madras. 

The case pending against him consequent 

upon the arrest was adjourned from time to 

time and the remand was extended without 

his being produced before the court except 

on the date of the initial remand. The reason 

for his non-production from the Central 

Prison before the court is stated to be the 

non-availability of escort. The petitioner 

contends that his detention is contrary to the 

  

When an undertrial prisoner is 

produced before a Magistrate and he 

has been in detention for 60 or 90 

days, as the case may be, the 

Magistrate must point out to the 

undertrial prisoner that he is entitled 

to be released on bail. 

Guidelines: 

1.  S. 167 (2) of the Code would 

apply to arrests made under S.41 (1), 

and in exceptional circumstances to 

arrests made under S.151 (1). 

2.   S.167 (2) is not at all applicable 
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provisions of law and the principles of 

natural justice and as such it is illegal. 

  

to arrests made under S.41 (2) of the 

Code and as such no court can order 

remand or extension of remand of 

persons arrested under S.41 (2).The 

Courts should not mechanically pass 

orders of remand without verifying 

the entries in the diaries and 

satisfying themselves about the real 

necessity for granting the remand or 

extension of remand. 

3. Under no circumstance can a 

Magistrate order the detention of any 

person in custody or extend such 

detention without the production of 

the accused before him in violation 

of the provisions of the Code, viz., 

proviso (b) to S.167 (2), whatever 

may be the reason stated by the 

authorities. 

The jail authorities should not keep 

any person without orders of remand 

from the concerned Judicial 

Magistrates even for a moment 

beyond the period of detention 

already ordered. 

  

   

Chaganti Satyanarayan & Ors v. State Of 

Andhra Pradesh 

  
AIR 1986 SC 2130 

The appellants/accused were arrested in 

connection with a riot case and 

were remanded to judicial custody on the 

next day. The charge sheet was filed on the 

90thday from remand, and hence was 

dismissed by the Magistrate. In the states 

 In the first place, detention can be 

authorised by the Magistrate only 

from the time the order of remand is 

passed. The earlier period when the 

accused is in the custody of a police 
officer in exercise of his powers 
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Issue: Whether or not the calculation of the 

period of 60/90 days under proviso to S. 

167(2) has to be considered from the date of 

arrest or from the date of remand? 

  

appeal in the High Court, it was held that 

the period of 90 days envisaged by the 

proviso to S. 167(2) has to be computed 

only from the date of remand and therefore 

cancelled the bail and directed the 

magistrate to issue warrants of arrest for 

the appellants. The accused appealed to the 

Supreme Court. 

under S. 57 cannot constitute 

detention pursuant to an 

authorisation issued by the 

Magistrate. Therefore, it stands to 

reason that the total period of 90 

days or 60 days can begin to run 

only from the date of the order 

of remand. 
Secondly, the operative words in 

sub-s. (2) viz. "authorize the 

detention of the accused... for a term 

not exceeding 15 days in the whole" 

will have to be read differently in so 

far as the first order of remand is 

concerned  "for a term not exceeding 

15 days in the whole from the date 

of arrest". This would necessitate the 

adding of more words to the section 

than what the legislature has 

provided.  

The judgment of the High Court was 

upheld and the appeal was dismissed 

accordingly. 

  

   

M.A. Dharman v. State of Andhra 

Pradesh 

  
1991 (1) ALT 315 (at High Court of Andhra 

Pradesh) 

  

Issue: Whether or not continued detention 

of the detenues pursuant to orders of remand 

without physical production to the 

The petitioners in the habeas corpus writ 

petition were arrested for contravening the 

Customs act and were remanded by both the 

Magistrate and later by the Special Judge for 

Economic Offences. However, on later dates 

the Special kept mechanically extending 

their remand without them being produced 

before him. The detenues approached the 

High Court for relief. 

 Under Sub-section (2) of Section 

167 of the new Code extension of 

remand of the accused person 

beyond 15 days is not a matter of 

course or a routine exercise, and it is 

only where the Magistrate is satisfied 

that adequate grounds exist that 

extension of remand is warranted and 

not otherwise. 

Production of the accused person 
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Magistrate, is lawful? 

  

before the Magistrate both at the 

time of seeking his remand and 

extension of the remand 

is compulsory. Physical production at 

the time of seeking initial remand is 

indispensable, however due to 

impossibility of production on later 

instances can be relaxed. 

It is open to either the prosecuting 

agency or the jail authority to put 

forward a plea of impossibility of 

production of an accused person and 

if the learned Magistrate is satisfied 

that the plea is well founded, he may, 

for special reasons to be recorded in 

writing, extend the remand of the 

accused person even without his 

production. 

The successive orders passed by the 

learned Special Judge remanding the 

detenus to judicial custody are 

therefore violative of Section 

167(2)(b) of the Code of Criminal 

Procedure and Article 21 of the 

Constitution of India, and their 

detention or custody was illegal and 

unlawful. 

   

Aslam Babalal Desai v. State of 

Maharashtra 
AIR 1993 SC 1 

  

The accused was arrested for alleged offence 

under Sec 149, IPC. He moved for bail 

which was rejected by the session’s judge. 

  

It was held that once an accused 

person has been released on bail by 

the thrust of the proviso to Section 
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Issue: Whether or not bail granted under the 

proviso to Section 167(2) of the CrPC, for 

failure to complete the investigation within 

the period prescribed thereunder can be 

cancelled on the mere presentation of the 

charge-sheet at any time thereafter? 

  

On a later date, he applied for bail again 

which was granted by the judge as the 

investigation was not completed within 90 

days. After the charge-sheet was filed and 

the state moved for cancellation of the bail.  

The High Court was of the view that since 

the learned Sessions Judge had granted bail 

on a technical ground, namely, failure to file 

the charge-sheet within the time allowed and 

since the investigation revealed the 

commission of a serious offence of murder, 

it was open to the High Court to direct 

cancellation of the bail. Hence, the bail was 

cancelled. 

  

167(2), the mere fact that subsequent 

to his release, a charge-sheet has 

been filed is not sufficient to cancel 

his bail. In such a situation his bail 

can be cancelled only if 

considerations germane to 

cancellation of bail under Section 

437(5) or for that matter Section 

439(2) exist. That is because the 

release of a person under Section 

167(2) is equated to his release under 

Chapter XXXIII of the Code. 

  

The purpose and object of providing 

for the release of the accused under 

Sub-section (2) of Section 167 on the 

failure of the investigating agency 

completing the investigation within 

the extended time allowed by the 

proviso was to instil a sense of 

urgency in the investigating agency 

to complete the investigation 

promptly and within the statutory 

time-frame. 

  

For the above reasons the appeal was 

allowed and the impugned order of 

the High Court was set aside. 

 Central Bureau of Investigation v. Anupam J. 

Kulkarni 

The accused was remanded in judicial custody 

for a case of abduction. The police applied for 

police custody which was granted by the 

 Dismissing the appeals of the C.B.I., the 

Court held that there cannot be any 

detention in police custody after the 
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AIR 1992 SC 1768  

 

Issue: Whether or not after the expiry of the 

initial period of 15 days a person could still be 

remanded to police custody by the Magistrate 

before whom he was produced? 

 

Magistrate. But on his way to the prison he 

seemed in need of medical assistance and 

hence was taken to hospital. After about ten 

days in the hospital, the magistrate extended 

his judicial custody for one more week. Since 

the police couldn’t take him into custody, the 

Investigating Officer reapplied for police 

custody, 18 days after the initial remand. The 

Magistrates and the High Court both refused 

this and granted the accused bail. 

 

expiry of the first fifteen days, even in a 

case where some more offences, either 

serious or otherwise, committed by the 

accused in the same transaction come 

to light at a later stage. But this bar 

does not apply if the same accused is 

involved in a different case arising out 

of a different transaction.  

The Magistrate can remand him to 

either custody under proviso (a) to S. 

167 (2) during the first fifteen days. The 

initial period of fifteen days mentioned 

in Section 167(2) has to be then 

computed from the date of such 

detention and after the expiry of that 

period the accused can be remanded to 

only judicial custody. 

The Judicial Magistrate can in the first 

instance authorise the detention of the 

accused in either custody from time to 

time (and also order change of custody 

from time to time if necessary), but the 

total period of detention cannot exceed 

fifteen days in the whole.  
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 Uday Mohanlal Acharya v. State of 

Maharashtra 

2001 (2) ACR 1213 (SC) 

 

Issue: When can an accused be said to have 

availed of his indefeasible right for being 

released on bail under the Proviso to Section 

167(2) of the Code of Criminal Procedure, if a 

challan is not filed within the period stipulated 

thereunder? 

 

The appellant surrendered to the Special judge 

who ordered for judicial custody for an offence 

under Sec 420 IPC. After 60days of his remand, 

the appellant filed for bail, citing that no challan 

was filed in the 60day period. The Special judge 

refused to allow the bail, and he appealed to 

the High Court. Between the time of the appeal 

and the hearing, the Investigating Officer filed 

the challan before the Special Judge. The High 

Court relied on Sanjay Dutt vs. State (1994) 5 

SCC 410 and found no need to grant bail. 

 

Dismissing the High Court’s decision, 

the court held - 

• When an application for bail is 

filed by an accused for enforcement of 

his indefeasible right, the 

Magistrate/Court must dispose it on 

being satisfied that in fact the accused 

has been in custody for the period of 90 

days or 60 days, as specified, and no 

charge-sheet has been filed by the 

Investigating Agency.  

• If the accused is unable to 

furnish bail, as directed by the 

Magistrate, then by a conjoint reading 

of Explanation I and Sec 167(2), the 

continued custody of the accused even 

beyond the specified period in 

paragraph (a) will not be unauthorised, 

and therefore, if during that period the 

investigation is complete and charge-

sheet is filed then the indefeasible right 

of the accused would stand 

extinguished. 

• On expiry of the period 

specified under Sec 167(2)a, if the 

accused files an application for bail and 
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offers also to furnish the bail, on being 

directed, then it has to be held that the 

accused has availed of his indefeasible 

right even though the Court has not 

considered the said application and has 

not indicated the terms and conditions 

of bail, and the accused has not 

furnished the same. 

 Rajeev Chaudhary v. State (N.C.T.) of Delhi  

(2001) 5 SCC 34 

 

Issue:   Interpretation and construction of the 

expression ‘offence punishable with 

imprisonment for a term of not less than ten 

years.” 

The accused, charged under Sec 386 IPC, was 

released on bail by the order of the 

Metropolitan Magistrate as the charge-sheet 

was not filed within 60 days. However, the 

Additional Sessions Judge found that clause (i) 

of the proviso (a) to Section 167 (2) would be 

applicable, and set aside the order. But the High 

Court in its understanding of the clause, found 

it inapplicable in the case and hence set aside 

the order of the Sessions Judge. This was 

further appealed in the Supreme Court. 

Under Section 167, it is apparent that 

pending investigation relating to an 

offence punishable with imprisonment 

for a term not less than 10 years, the 

Magistrate is empowered to authorise 

the detention of the accused in custody 

for not more than 90 days. For rest of 

the offences, the period prescribed is 60 

days.  

Hence in cases where offence is 

punishable with imprisonment for 10 

years or more, accused could be 

detained up to a period of 90 days. In 

this context, the expression ‘not less 

than’ would mean imprisonment should 

be 10 years or more and would cover 

only those offences for which 

punishment could be imprisonment for 
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a clear period of 10 years or more.  

Hence offence under Sec 386 does not 

fall under this class and bail was 

granted. 

 Khinvdan v. State of Rajasthan 

1975 CriLJ 1984 ( at High Court of Rajasthan) 

 

Issue: Can the Magistrate take cognizance of 

offence upon police report after the expiry of 

60 days from the date of the arrest of the 

accused and further remand him to judicial 

custody? 

 

The petitioner was detained in a case of murder 

and was remanded by the orders of the Judicial 

Magistrate. On the expiry of 60 days, the 

petitioner applied for bail. Refusing the bail, the 

magistrate took cognizance of the matter under 

Sec 309 of the CrPC. The petitioner approached 

the High Court contending that his detention 

after the first 60 days was unlawful and that bail 

should be granted to him. 

It was held that the learned Magistrate 

could by a warrant remand the 

petitioner in custody under Section 

309(2) only if the police report under 

Section 173 was filed before him within 

60 days from the date of arrest of the 

accused, and if after taking cognizance 

of the offence or commencement of the 

trial, he considered it necessary to 

postpone the commencement of, or 

adjourn, the inquiry or the trial. If the 

Magistrate is permitted to avail himself 

of Section 309(2) of CrPC for remanding 

the accused to custody in spite of the 

fact that the custody or detention has 

already become illegal prior to his 

taking cognizance of an offence, the 

accused would be deprived of a 

valuable right to be enlarged on bail 

beyond a period of 60 days from the 

date of his arrest.  

Moreover, if immediately before taking 
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cognizance on a police report by a 

Magistrate, the accused is in continued 

illegal detention beyond a total period 

of 60 days on account of incomplete 

investigation, the accused can move for 

bail under Section 167(2). The 

Magistrate is legally bound to admit him 

to bail.  

 

 G.K. Moopanar v. State of Tamil Nadu 

 

1990 CrLJ 2685 (at High Court of Madras)            

         

Issue: Regarding – Magistrates satisfaction to 

order remand, scope of Sec 57 and 167. 

 

A petition was submitted to the court for the 

release of the people arrested and remanded 

from a protest by the Congress. It was also 

observed that in Tamil Nadu, many Magistrates 

had passed orders in a routine and mechanical 

manner remanding the arrested persons for 15 

days, whenever the executive sought remand.  

The Court discussed the four stages 

governing the exercise of power under 

167(2): 

First Stage:  As per Article 22 (2) and 

Section 57 Cr.P.C, a person cannot be 

detained for more than 24 hours 

without a special order of a Magistrate 

under S. 167.  

Second Stage: As per Section 167(1), 

Cr.P.C, an investigating officer can ask 

for remand only when there are 

grounds for believing that the 

accusation or information is well 

founded and it appears that the 

investigation cannot be completed 

within the period of 24 hours fixed by 
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Section 57.  

Third Stage: The Magistrate on being 

satisfied, not as a matter of routine but 

after judicial scrutiny, by the entries in 

the diary transmitted to him that a 

further detention is necessary can 

remand the arrested person in custody 

for a period of 15 days either at one 

stretch or for a shorter period, from 

time to time not exceeding 15 days in 

whole 

Fourth Stage: The Magistrate, having 

jurisdiction to authorize detention of 

the accused person otherwise than in 

the custody of the police, beyond the 

period of 15 days and the Magistrate 

being satisfied that adequate grounds 

exist for so doing, for maximum period 

of 90 days/ 60 days depending on the 

offence. On the expiry of the period of 

90 days or 60 days, as the case may be, 

the accused is entitled to be released on 

bail subject to the conditions 

contemplated therein.  

 



22 

 

 Hira Lal v. State of Rajasthan 

 

 

RLW 2005 (3) Raj 2014 (at High Court of 

Rajasthan) 

 

 

Issue: Regarding – offences falling under 

proviso Sec 167(2), acceptance of challan in the 

absence of FSL and meaning of ‘if already not 

availed of’. 

 

The applicant was arrested under the Narcotic 

Drugs & Psychotropic Substances Act for an 

offence punishable with a sentence of up to ten 

years. In his case it was submitted that the 

session’s judge wrongfully rejected his bail 

under Sec 167(2). 

It was also contended that the Magistrate is not 

competent to authorise detention of the 

petitioner after 60 days from the date he was 

initially produced before the Magistrate. 

It also appeared in the case that FSL report had 

not been received by the police and after 

preparing the challan, it was sought to be 

submitted before the Court. 

For all these reasons the applicant sought bail 

from the High Court. 

The case of the petitioner falls under 

proviso (ii) to Sub-section (2) of Section 

167 of the Code. Wherever the clause 

provides the sentence "up to ten 

years", it would be the discretion of the 

Court trying the offence to sentence the 

accused for a period up to ten years or 

any period less than 10 years. In the 

case where the punishment provided is 

"not less than ten years", in such cases 

the Court trying the offence will have 

no jurisdiction to award lesser sentence 

than ten years and can award the 

sentence of 10 years or more. 

The High Court held that the learned 

Sessions Judge erred in refusing bail to 

the petitioner. 

 For some reason if the FSL report is not 

forthcoming within the stipulated 

period, then in that situation, the 

investigating officer should made a 

request to the court for filing the FSL 

report subsequent to the filing of the 

challan, and the Court should normally 

accept the challan. 

It would be more in consonance with 
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the legislative mandate to hold that an 

accused must be held to have availed of 

his indefeasible right, the moment he 

files an application for being released 

on bail and offers to abide by the terms 

and conditions of bail.  

That apart, when an accused files an 

application for bail indicating his right to 

be released as no challan had been filed 

within the specified period, there is no 

discretion left in the Magistrate and the 

only thing he is required to find out is 

whether the specified period under the 

statute has lapsed or not, and whether 

a challan has been filed or not. 
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U;kf;d QSly®a dh rkfYkdk  

 
 

Ø. 
dsl dk uke,  

,oa d®VZdkuke 
eqn~n¢ QSlyk 

 
1 Jou oeu ukns 

jkT; 1994 
¼2½ckWe lh-vkj- 
668 ¼ckWEcs mPp 
U;k;ky; esa½ 

 

eqÌk% D;k fjekaM 
ds fy, vkosnu 
ij tkap vf/kdkjh 
ds ctk; 
dkaLVscy dk 
gLrk{kj vkSj dsl 
Mk;jh dks tek u 
djuk] fjekaM dks 

izkFkhZ dks gR;k ds 
dsl esa fxj¶+rkj 
fd;k x;k vkSj 
mls nks ckj 
fjekaM esa Hkstk 
x;kA izkFkhZ us 
mPp U;k;ky; esa 
bl fjekaM ds 
fo:) bl vk/kkj 
ij  vkosnu fd;k 
fd fjekaM mfpr 

fd;k x;k Fkk 
D;ksafd bls tkap 
vf/kdkjh }kjk 
tek ugha fd;k 

/kkjk167¼2½] eftLVªV dks mlds le{k izLrqr dsl Mk;jh ds 

tks mlds le{k izLrqr fd;k tk,A blfy, dkSu vkosnu ij 
gLrk{kj djrk gS ;k tek djrk gS ;g egRoiw.kZ ugha gS 
D;ksafd ;g dsoy ;a=or dk;Z gSaA  

vkxs] /kkjk 172¼1½ ds varxZr] lHkh tkap vf/kdkfj;ksa ds fy, 
;g ck/;dkjh gS fd os mDr Mk;jh cuk,a ftlesa tkap dh 
izxfr ds ckjs esa fofHkUu fooj.kksa dk mYys[k gksA ml Mk;jh 
ds vorj.k ;k dsl isij ds cx+Sj] eftLVªsV ds fy, ;g 
lEHko ugha gS fd og vk/kkj dh mi;qDrrk dk irk yxk;s 

 

vnkyr us ;g Lohdkj fd;k fd D;ksafd dsl Mk;jh ds 
vorj.k dks tek ugha fd;k x;k Fkk] eftLVªsV us fjekaM 
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xS+jdkuwuh cuk 
nsrk gS\ 

x;k Fkk cfYd 
,d dkaLVscy 
}kjk gLrk{kj 
fd;k x;k FkkA 
blesa ;g Hkh 
vkjksi yxk;k 
x;k fd n-iz-la- 
ds izko/kkuksa dk 
mYya?ku djrs gq, 
dsl Mk;jh dks Hkh 
eftLVªsV ds le{k 
tek ugha fd;k 
x;k FkkA blfy,] 
izkFkhZ us t+ekur 
ds fy, vkosnu 
fd;kA 

eatwj djds x+yrh dh gSA 

fQj Hkh] vnkyr us vkjksih ds okn dks [kkfjt dj fn;k 
D;ksafd mls 167¼2½ ds varxZr t+ekur dh lquokbZ djus dk 
vf/kdkj izkIr ugha Fkk D;ksafd vkjksii= nk;j fd;k tk pqdk 
FkkA 

 Xkqtjkr jkT; 
cuke Lokeh vej 

fØ-y-tZ- 501 
¼xqtjkr mPp 

izfroknh dks ,d 
O;igj.k ds dsl 
esa lafnX/k ds :Ik 
esa fxj¶+rkj fd;k 
x;k FkkA tkap 

mfpr vkSj iw.kZ tkap dks lgt cukus ds fy,] vnkyr dks 
,slk fjekaM eatwj djuk pkfg, tSls fd 167¼2½ esa dgk x;k 
gS] ysfdu bls vfuok;Z :Ik ls eatwj ugha fd;k tk ldrk 
gSA 167¼3½ 
fgjklr esa fjekaM eatwj djus ds fy, dkj.k ntZ djuk 



27 

 

U;k;ky;½ 

 

eqÌk% D;k tkap esa 
foyac bl ckr ds 
fy, izklafxd gS 
fd vkjksih dh 
iqfyl dh fgjklr 
esa Hkstk tkuk 
pkfg, ;k ugha\  

 

D;k fjekaM c<+kuk 

pkfg, vkSj ugha 
c<+kuk ,d 
viokn\ 

vf/kdkjh us mls 
esVªksiksfyVu 
eftLVªsV ds le{k 
izLrqr fd;k vkSj 
fjekaM ds fy, 
vuqjks/k fd;kA 
eftLVªsV us 
miyC/k lcwrksa dk 
ewY;kadu fd;k 

ij igq¡ps fd dsl 
fjekaM ds fy, 
mi;qDr ugha gS] 
D;ksafd yM+dh dh 
kknh izfroknh ls 
gks pqdh FkhA 
jkT; us rc dsl 
dks iqu%fopkj ds 
fy, flVh l= 

vgenkckn ds 
le{k izLrqr 

gksxkA iqfyl fjekaM dks vLohdkj djus ds fy, ,slk dkj.k 
ntZ djuk vfuok;Z ugha gSA 

,tsalh dks laK; vijk/kksa dh tkap] cxSj U;kf;d gLr{ksi ds 
djuk gS] bldk ;g vFkZ ugha gS fd tc Hkh iqfyl fjekaM dh 
ekax dh tk,xh] bls eatwj fd;k tk,xkA iqfyl dks blds 
fy, ,slk dsl cukuk gksxk fd iqfyl dh fgjklr vkxs dh 

iw.kr% vkSj cqjh rjg ls udkj fn;k x;k gks] ,slk ugha dgk 
tk ldrk gS fd vkjksih dh fgjklr dk fuosnu fdlh Hkh 
:Ik esa oS/k] U;k;laxr ;k okLrfod gSA  

fjekaM lk/kkj.kr% lHkh dslksa esa Lohd`r fd;k tkrk gS tgka 

vnkyr us ;kfpdk dks [+kkfjt dj fn;kA   
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fd;k] vkSj 
fon~oku l= 

mlh dkj.k ls 
vkosnu dks 
[k+kfjt dj fn;k 
ftl dkj.k ls 
eftLVªsV us 
[k+kfjt fd;k FkkA 
jkT; vihy esa 
xbZA 

 

gkÅl vf/kdkjh 
,ao vU;A 1989 
fØ-y-tZ- 501 

U;k;ky;½ 

 

eqÌk% D;k 

izkFkhZ dks fjekaM 
izkIr djus ds 
fy, eftLVªsV ds 
le{k muds ?kj 
ij izLrqr fd;k 
x;kA izkFkhZ us 
t+ekur dk 
vkosnu nk;j 
fd;k] ysfdu 
eftLVªsV us 

ckn] vkjksih dks eftLVªsV ds le{k izLrqr fd;k tkuk pkfg,] 
ysfdu mu dslksa esa tgka Ik;kZIr dkj.k gS] iqfyl MsVsU;w dks 
izLrqr djus esa foyac dj ldrh gS] ysfdu dHkh Hkh 24 ?kaVksa 
ls vf/kd ughaA 

lacaf/kr iqfyl ds Åij bl ckr ds fy, ncko Mkyk tkuk 
pkfg, fd mUgsa MsVsU;w dks fxj¶+rkjh ds rqjar ckn eftLVªsV 
ds le{k izLrqr fd;k tkuk pkfg, vkSj lHkh dslksa esa 23 ?kaVs 
vkSj 45 feuV dh izrh{kk ugha djuh pkfg, tSlk fd og 
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volajpuk dh 
deh ds dkj.k 
/kkjk 436 ds 
izko/kku dks 
det+ksj cuk;k tk 
ldrk gS\ D;k 
eftLVªsV  ds  
lkeus    fdlh 
fopkjk/khu canh 
dh izLrqfr esa  24 
?kaVs izfrca/k ds 
vafre Hkkx  rd 
ds foyac ds 
izpyu Lohdkj 
;ksX; gS\ 

t+ekur dks ;g 
dg dj jÌ dj 
fn;k fd t+ekur 
vkosnu dks 
fuIkVkus ds fy, 
muds ikl dksbZ 
volajpuk 
miyC/k ugha gSA 
mUgksaus LFkkuh; 

}kjk t+ekur 
Lohdkj djus ls 
Hkh badkj dj 
fn;kA t+ekur dks 
vxys fnu ds 
fy, LFkfxr dj 
fn;k x;k D;ksafd 
mlds ckn vxys 
nks fnu Nqêh FkhA 

vkerkSj ij djrh gSA 

t+ekurh vijk/kksa ds laca/k esa] vnkyr us dgk fd n-iz-la- dh 
dh 

tkuk pkfg,] pkgs ml le; og vnkyr ds ikl gks ;k 
iqfyl dh fgjklr esaA 

bl /kkjk dk ,d izfrca/k Hkh gS ftlesa vnkyr] t+ekurh ysus 
ds ctk;] canh dks mldh mifLFkfr ds fy, mlds O;fDrxr 
ca/ki= ;k eqpyds ij fjgk dj ldrk gS] bl dsl esa ftldh 
vkKk eftLVªsV dks nsuh pkfg, Fkh] O;fDrxr eqpyds esa cgqr 

 

;g bl vnkyr ;k eftLVªsV dk dke ugha gS fd og mu 
tsy vf/kdkfj;ksa dh dfBukbZ;ksa dks ekusa ;k ljkgsa ftUgksaus  
M~;wVh ds le; ds ckn canh dks izkIr djus esa vleFkZrk 

 

 vflLVsaV dysDVj 
vkWQ dLVe~l 

nks yksxksa dks 
dLVEk~l 

gkaykfd] ;fn fxj¶+rkj dks x+Sj dkuwuh ik;k x;k tSlk fd 
orZeku dsl esa] vkjksih dks mlh ds eqpyds ij ;k t+ekur 
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vkj ,.M vkbZ 
¼ih-½] 

xkso/kZu eksfgrs ,ao 
vU; 1987¼3½ ckWe 
lh-vkj-708 ¼ckWEcs 
mPp U;k;ky; 
esa½] 

 

eqÌk%  D;k fjgkbZ 

gksus ds ckn iqu% 
fxj¶+rkjh djuk 
x+Sj&dkuwuh gS\ 

 

vf/kfu;e ds 
izko/kkuksa dk 
mYya?ku djus ds 
fy, fxj¶+rkj 
fd;k x;k vkSj 

phQ+ esVªksiksfyVu 
eftLVªsV ds ikl 
izLrqr fd;k x;k] 
ftUgksaus ik;k fd 
fxj¶+rkjh 
x+Sjdkuwuh Fkh 
D;ksafd fxj¶+rkj 
fd;s x;s O;fDr 
dks fxj¶+rkjh ds 
dkj.k ugha crk;k 
x;k FkkA mUgsa rc 
NksM+ fn;k x;kA 
ysfdu mUgsa mlh 
fnu nksckjk 
fxj¶+rkj dj 
fy;k x;k vkSj 

dsoy f

dgh xbZ gSA   

blfy, ckn esa dh xbZ fxj¶+rkjh x+Sj dkuwuh ugha gksxhA fn;s 
x;s dsl esa] tkap ,tsalh dks vijk/k dh tkap ds fy, Ik;kZIr 
le; ugha fn;k x;k F
dks jÌ djuk U;k; ds fgr esa gksxk 
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bl ckj mUgsa 
bldk dkj.k Hkh 
crk;k x;kA mUgsa 
rc 7 fnuksa dh 
U;kf;d fgjklr 
esa Hkst fn;k 
x;kA 7osa fnu 
mUgsa t+ekur ns 
nh xbZA blfy,] 
dLVEk~l vf/kdkjh 
}kjk t+ekur dks 
jÌ djus ds fy, 
vkosnu nk;j 
fd;k x;kA 

 Ekqeu deky 
lscsnh iVsy cuke 
xqtjkr jkT; 

¼1971½ 12 th-,y-
vkj- 481 ¼xqtjkr 
mPp U;k;ky; esa½ 

dqN yksxksa dks 

ds fy, fxj¶+rkj 
fd;k x;k vkSj 
mUgsa U;kf;d 
eftLVªsV dh 
fgjklr esa j[kk 

/kkjk 169 tkap djus okys iqfyl vf/kdkjh dks ;g vf/kdkj 
nsrk gS fd og viuh fgjklr ls ml O;fDr dks ,d ca/ki= 
dk;kZUo;u djus ij fjgk dj ns] ;fn mls ;g Kkr gksrk gS 
fd eftLVªsV ds le{k izLrqr djus ds fy, mlds fo:) 
Ik;kZIr lcwr ;k mfpr vk/kkj ugha gSA bl /kkjk esa mYYksf[kr 
fgjklr] iqfyl dh fgjklr gS u fd eftLVªsV dhA blfy,] 

s 
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eqÌk%  D;k iqfyl 
}kjk vkjksih  dks 
eftLVªsV dh 
fgjklr ls fjgk 
djkus ds fy,] 
bl vk/kkj ij 
/kkjk 169 dk 
mi;ksx fd;k tk 
ldrk gS fd 
muds fo:) dksbZ 
Ik;kZIr lcwr ugha 
Fkk\   

x;kA blds ckn] 
eaMyh; iqfyl 
baLisDVj us ;g 
dgrs gq, fjiksVZ 
Hksth fd dqN 
yksxksa ds fo:) 
vkjksii= nk;j 
djus ds fy, 
lkexzh ugha Fkh] 
blfy, mldh 
fjgkbZ ds fy, 
fuosnu fd;kA 
ysfdu eftLVªsV 

mu lcds fo:) 
dsl ik;k vkSj 
fjiksVZ jÌ 

dj nhA iqfyl 
vf/kdkjh l= 
U;k;ky; igq¡psA 

dks mPp U;k;ky; 

xyrh dj jgs Fks D;ksafd vkjksih igys ls gh eftLVªsV dh 
fgjklr esa FksA  

 

tc fxj¶+rkj fd;s x;s O;fDr dks bl vk/kkj ij fjgk djus 

gS] /kkjk 63 ds varxZr vf/kdkj j[kus okys eftLVªsV }kjk 

fy, eftLVªsV dks dsl dks /;kiuwoZd tkapuk gksxk] vkSj 

dk vf/kdkj gksxk fd mldh fxj¶+rkjh mfpr Fkh vkSj dqN 
Ik;kZIr lcwrksa ;k mfpr dkj.kksa ds vk/kkj ij dh xbZ FkhA 
fQj Hkh]  ;fn vafre fjiksVZ esa ntZ rF;ksa ls fdlh vijk/k 
dk irk yxrk gS vkSj dsl esa vkjksih ds fo:) eqdnes dh 

-iz-la- dh /kkjk 190¼1½¼x½ ds 
varxZr vijk/k dk laKku ys ldrk gSA vnkyr us] bl 
izdkj fu.kZ; fy;k fd eftLVªsV us /kkjk 190¼1½¼x½ ds varxZr 
laKku ysxk D;ksafd vkjksih ds fo:) tkap fd;s tkus ds fy, 
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Hkst fn;k vkSj 
;g Hkh fy[kk fd 
mUgsa yxrk gS fd 
eftLVªsV dk 

vkSj ;g fd og 
iqfyl dks vkjksi 
i= nk;j djus ds 
fy, ck/; ugha 
dj ldrs gSaA 

 ,yqeykbZ cuke 
rfeyukMq jkT;] 
iqfyl baLisDVj 

x;k 

 

1983 ,y-MCY;w 
¼fØ-½121 eækl 
mPp U;k;ky;  

 

eqÌk% ,d 

;kfpdkdrkZ dks 
n-iz-la- dh /kkjk 
41¼2½ ds varxZr 
iqfyl }kjk] 2 
eghus iwoZ  
fxj¶+rkj fd;k 
x;k Fkk] vkSj mls 
dsUæh; dkjkxkj] 
eækl esa j[kk 
x;k FkkA 
fxj¶+rkjh ds ckn 
mlds fo:) 
fopkjk/khu dsl 

tc ,d fopkjk/khu canh dks eftLVªsV ds le{k izLrqr fd;k 
tkrk gS vkSj og 60 ;k 90 fnuksa dh d+Sn esa jg pqdk gS] 

fd mls t+ekur ij fjgk gksus dk vf/kdkj gSA 

 

1- n-iz-la- dh /kkjk 41¼1½   ds varxZr dh xbZ  fxj¶+rkjh 

ifjfLFkfr;ksa esa /kkjk 151¼1½    ds varxZr dh xbZ  
fxj¶+rkjh esa HkhA  

2- n-iz-la- dh /kkjk 41¼2½   ds varxZr dh xbZ  fxj¶+rkjh 
ds dslksa esa /kkjk 167¼2½ fcYdqy ykxw ugha gksxkA 
vnkyrksa dks] Mk;jh esa baVªh dh tkap fd;s cxSj vkSj 
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fopkjk/khu dks 
fjekaM ij NksM+rs 
gq, eftLVªsV 

dh D;k Hkwfedk 
gS\ 

D;k ekxZj{kh 
iqfyl dh deh 
izLrqfr u djus 
dk ,d oS| 
dkj.k gS\   

le; le; ij 
LFkfxr gksrs jgs] 
vkSj igyh izLrqrh 
ds ckn mldh 
izLrqfr ds cxSj 
gh fjekaM c<+k;k 
x;kA  dsUæh; 
dkjkxkj ls 
vnkyr ds le{k 
mldh izLrqrh  u 
djus dk dkj.k 
ekxZj{kh iqfyl  
dh vuqiyC/krk 
crkbZ xbZA izkFkhZ 
dk dguk gS fd 
mldh d+Sn dkuwu 
ds izko/kkuksa vkSj 
izkd`frd U;k; ds 
fl)karksa  ds 
fo:) gksus ds 
dkj.k xSjdkuwuh 
gSA 

Loa; dks fjekaM eatwj djus ;k c<+kus dh okLrfod 

 
3- fdlh Hkh ifjfLFkfr esa eftLVªsV dks lafgrk ds izko/kku 

/kkjk 167 ¼2½ds izfrca/k ¼[k½ ds mYya?ku esa] vkjksih 
dks mlds le{k izLrqr fd;s  cxSj fgjklr esa j[kus 
;k fdlh O;fDr dh fgjklr dks c
ugha tkjh dj ldrk] vf/kdkfj;ksa }kjk ,slk u djus 
dk pkgs dksbZ Hkh dkj.k crk;k tk,A tsy 
vf/kdkfj;ksa dks] lacaf/kr eftLVªsV }kjk fjekaM ds 

fjekaM vof/k ls ,d iy Hkh vf/kd dSn esa ugha 
j[kuk pkfg,A 

 pxUrh 
lR;ukjk;u.k ,ao 
vU; cuke vkU/kzk 

izkFkhZ@ vkjksih 
dks ,d naxs ds 
laaca/k esa fxj¶+rkj 

Lkcls igys] efTkLVªsV }kjk d+Sn dks dsoy 
ds le; ls vf/kd`r fd;k tk ldrk gSA igys dh vof/k tc 
vkjksih] /kkjk 57 ds varxZr iqfyl dks izkIr vf/kdkjksa ds 
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,-vkbZ-vkj-1986 
,l-lh- 2130 

 

eqÌk% D;k /kkjk 
167¼2½ ds izfrca/k 
ds varxZr 60@90 
fnuksa dh fxurh 
fxj¶+rkjh dh 
rkjh[k+ ls gksuh 
pkfg, ;k fjekaM 
dh rkjh[k+ ls\ 

 

fd;k x;k vkSj 
mls vxys fnu 
U;kf;d fgjklr 
esa Hkst fn;k 
x;kA vkjksi&i= 
fjekaM ds 90osa 
fnu nk;j fd;k 
x;k] vkSj blfy, 
eftLVªsV }kjk 
[k+kfjt dj fn;k 
x;kA jkT; ds 
mPp U;k;ky; dks 
vihy esa ;g 
fu.kZ; fn;k x;k  
fd /kkjk 167¼2½ 
ds izfrca/k ds 
varxZr 90 fnuksa 
dh vof/k dks 
dsoy fjekaM dh 
rkjh[k+ ls fxuk 
tkuk gSA blfy,] 
t+ekur dks jn~n 
dj fn;k  vkSj 
eftLVªsV dks 

vuqlkj] fgjklr esa Fkk] og eftLVªsV }kjk tkjh fgjklr ugha 
gks ldrh gSA ;g] blfy,] rkfdZd gS fd dqy 60 ;k 90 
fnuksa dh vof/k dsoy 
gks ldrh gSA 

 

ßvkjksih dh dSn vf/kd`r djsa-----tks lc feykdj 15 fnuksa ls 
vf/kd vof/k ds fy, u gksÞ tgka rd  fjekaM ds igys 

dkj ls i<+k tk,xkA  
ysfdu tc fxj¶+rkjh dh vof/k dh ckr gksxh rks bls iqfyl 
}kjk fxj¶+rkj djus dh rkjh[k+ ls tksM+k tk,xkA    

 

[k+kfjt dj fn;k x;kA 



36 

 

og izkFkhZ   dh 
fxj¶+rkjh ds fy, 
okjaV tkjh djsA 
vkjksih us mPpre 
U;k;ky; esa 
vihy fd;kA 

 ,e-,- /keZu cuke 
 1991 

¼1½,-,y-Vh- 
315¼v
mPp U;k;ky; esa½ 

 

eqÌk% D;k 
eftLVªsV ds le{k 

ds cxSj] fjekaM ds 

canh dks d+Sn esa 
j[ks jguk dkuwuh 
gS ;k ugha\  

canh izR;{khdj.k 
fjV ;kfpdk esa 
izkfFkZ;ksa dks 
dLVe~l ,sDV ds 
izko/kkuksa ds 
mYya?ku esa 
fxj¶+rkj fd;k 
x;k Fkk vkSj mUgsa 
eftLVªsV ,ao 
vkfFkZd vijk/kksa 

ds }kjk gh fjekaM 
esa  Hkst fn;k 
x;kA ckn dh 
rkjh[+kksa  ij 

izLrqfr ds  cxSj  

u;s dkuwu dh /kkjk 167 dh mi/kkjk ¼2½ ds varxZr 15 fnuksa 
la vf/kd fjekaM dh vof/k dks c<+kuk dksbZ izkd`frd ;k 
fu;fer dk;Zokgh ugha gS] ;g dsoy ogka ds fy, gS tgka 

d gS vkSj blds 
fy, i;kZIr vk/kkj ekStwn gS vU;Fkk ughaA eftLVªsV ds le{k 
vkjksih dh izLrqfr] fjekaM ekaxus vkSj fjekaM c<+kus] nksuksa ds 

izLrqfr vifjgk;Z gS] fQj Hkh ckn ds le; esa izLrqfr esa 
vlEHkkouk ds dkj.k] blesa ujeh cjrh tk ldrh gSA 

;g dkjkxkj vf/kdkfj;ksa vkSj vfHk;kstu ,tsalh nksuksa ds fy, 
[qkyk gS fd og vkjksih dh izLrqfr esa vlEHkkouk ds fy, ,d 
fyf[kr vuqu; eftLVªsV dks Hkstsa] ;fn fon~oku eftLVªsV bl 

S rks og] 

nsaxsA 
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;a=or~ mudh  
fjekaM  vof/k 
c<+krs jgsA fu:) 
O;fDr;ksa us mPp 
U;k;ky; esa jkgr 
ds fy, ;kfpdk 
nk;j dhA 

Hkstuk n.M izfØ;k lafgrk dh /kkjk  167¼2½¼[k½ rFkk Hkkjr 
ds lafo/kku ds vuqPNsn 21 ds fo:) gS] vkSj mudh dSn ;k 
fgjklr voS/kkfud FkhA 

 vlye ckckyky 
nslkbZ cuke 

 ,-
vkbZ- vkj- 1983 
,l-lh- 1 

vkjksih dks dfFkr 
Hk-n-la- dh /kkjk 
149 ds varxZr 
vijk/k ds fy, 
fxj¶+rkj fd;k 
x;kA mlus 
t+ekur dh vt+hZ 
Mkyh ftls l= 

jn~n dj fn;k 
x;kA ckn dh 
rkjh[k+ ij] mlus 
fQj ls t+ekur 
dh vth+Z Mkyh 

}kjk eqtwj dj 
fy;k x;k D;ksafd 
90 fnuksa ds Hkhrj 

;g fu.kZ; fn;k x;k fd ,d ckj tc vkjksih O;fDr dks /kkjk 
167¼2½ ds varxZr t+ekur ij fjgk dj fn;k tkrk gS] mldh 
fjgkbZ ds ckn ,d vkjksi&i= nk;j djuk] mlds t+ekur dks 
jn~n djus ds fy, i;kZIr ugha gSA mslh fLFkfr esa mldh 
t+ekur dsoy ml fLFkfr esa jn~n dh tk ldrh gS tc /kkjk 
437¼5½ ;k fQj /kkjk 439¼2½ ds vuqlkj mfpr dkj.k gksA 
,slk blfy, gS D;ksafd /kkjk 167¼2½ ds varxZr fjgkbZ lafgrk 
ds v/;k; XXXIII ds varxZr fjgkbZ ds cjkcj gSA 

 

tkap ,tsafl;ksa }kjk] izfrca/k ds varxZr vf/kd`r c<+h gqbZ 
vof/k ds Hkhrj tkap iw.kZ djus esa foQy gksus ij /kkjk 167 
dh mi/kkjk ¼2½ ds varxZr vkjksih dh fjgkbZ ds izko/kku dk 

Sj 
oS/kkfud izko/kkuksa dh le; lhek ds  v/khu iwjh djus dh 
psruk tkx`r gksA 
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vkjksij&i= nk;j 
ugha fd;k x;k 
FkkA vkjksi&i= 
nk;j djus ds 
ckn] jkT; us 
t+ekur jn~n 
djus ds fy, 
vkosnu fd;kA 
mPp U;k;ky; dk 
;g er Fkk fd 
D;ksafd fon~oku 

}kjk t+ekur bl 
rduhdh vk/kkj 
ij fn;k x;k Fkk 
fd iqfyl 90 
fnuksa ds Hkhrj 
vkjksi&i= nk;j 
djus esa foQy 
jgh FkhA ysfdu] 
tkap ds ckn ;g 
Kkr gqvk gS fd 
gR;k tSlk xaHkhj 
gqvk Fkk] mPp 
U;k;ky;] t+ekur 

 

mijksDr dkj.k ds vuqlkj vihy dks eatwj dj fy;k x;k 
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jn~n dj ldrh 
FkhA blfy,] 
t+ekur dks 
fujLr dj fn;k 
x;kA  

 lsaVªy C;wjks vkWQ 

vuqie ts- dqyd.khZ 

 

,-vkbZ-vkj- 1992 
,l-lh- 1768 

 

eqÌk% D;k 15 fnuksa 
dh izkjafHkd vof/k 
lekIr gksus ds ckn 
Hkh] ftl eftLVªsV 

fd;k x;k Fkk muds 
}kjk ml O;fDr dks 
iqfyl dh fgjklr esa 
Hkstk tk ldrk gS 
;k ugha\ 

vkjksih dks vigj.k 
ds fy, 15 fnuksa dh 
U;kf;d fgjklr esa 
Hkst fn;k x;kA 
iqfyl us fgjklr ds 
fy, vkosnu fd;k 
ftls eftLVsªV }kjk 
eatwj dj fy;k 
x;kA ysfdu tsy 
tkrs le; jkLrs esa 
mls fpfdRlh; 
lgk;rk dh 

gqbZ vkSj mls 
vLirky ys tk;k 
x;kA vLirky esa 
yxHkx 10 fnuksa rd 
jgus ds ckn 
eftLVsªV us mldh 
fgjklr  ,d lIrkg 

Lkh-ch-vkbZ- dh vihy dks [kk+fjt djrs gq,] vnkyr us fu.kZ; fn;k 
fd 15 fnuksa dh izkjfEHkd fgjklr ds lekIr gksus ds ckn iqfyl ds 
ikl dksbZ fgjklr ugha gks ldrh gS] mu dslksa esa Hkh tgka ckn esa 
vkjksih }kjk mlh ekeys esa dqN vkSj vijk/k djus] pkgs xaHkhj ;k 
vU; dk irk yxk gksA ysfdu] ;g izfrca/k ogka ykxw ugha gksxk tgka 
ogh vkjksih fdlh vU; ekeys esa lfEefyr ik;k tk,A 

eftLVsªV mls /kkjk 167¼2½ ds izfrca/k ¼d½ ds varxZr igys 15 fnuksa 
dh vof/k esa nksuksa esa ls fdlh dh Hkh fgjklr esa Hkst ldrs gSaA rc 
/kkjk 167¼2½ ds varxZr mfYYkf[kr izkjafHkd 15 fnuksa dks ml fnu ls 
fxuk tk,xk tc ,slh dSn gqbZ Fkh vkSj bl vof/k ds lekIr gksus ds 
ckn] vkjksih dks dsoy U;kf;d fgjklr esa gh Hkstk tk ldrk gSA 

U;kf;d eftLVsªV igys rks nksuksa esa ls fdlh dks Hkh le;le; ij 
vkjksih dh fgjklr 

feykdj 15 fnuksa ls vf/kd ugha gks ldrh gSA 
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vkSj c<+k nhA pq¡fd] 
iqfyl mls fgjklr 
esa ugha ys ldh Fkh] 
tkap vf/kdkfj;ksa us 
nksckjk fgjklr ds 
fy, vkosnu fd;k] 
izkjfEHkd fjekaM ds 
18 fnuksa cknA 
eftLVsªV vkSj mPp 
U;k;ky; nksuksa us gh 
bls ukeatwj dj 
fn;k vkSj vkjksih 
dks t+ekur ns fn;kA 

 mn; eksgu yky 
vpk;Z cuke 

  

 

2001 ¼2½ ,-lh-vkj-
1213 ¼,l-lh-½ 

 

eqÌk% naM izfØ;k 
lafgrk dh /kkjk 

izkFkhZ 
 

vkRe leiZ.k fd;k 
ftlus Hk-n-la- dh 
/kkjk 420 ds varxZr 
vijk/k ds fy, 
U;kf;d fgjklr esa 
Hkst fn;kA mlds 
fjekaM ds 60 fnuksa 
ds ckn] izkFkhZ us ;g 
dgrs gq, t+ekur ds 
fy, vkosnu fd;k 

mPp U;k;ky; ds fu.kZ; dks jÌ djrs gq,] vnkyr us fu.kZ; fn;k fd 
& 

 tc vkjksih }kjk mlds vifjgk;Z vf/kdkj ds izoZÙku ds fy, 
t+ekur dk vkosnu fd;k tkrk gS]eftLVªsV@vnkyr dks bls 

] 
tSlk mfYyf[kr gS] vkjksih 60 ;k 90 fnuksa dh vof/k O;rhr 
dj pqdk gS vkSj tkap ,tsalh }kjk dksbZ vkjksii= nk;j ugha 
fd;k x;kA 

 ;fn vkjksih t+ekur nsus esa vleFkZ gS] tSlk fd eftLVªsV us 

lkFk i<+us ds ckn] vkjksih dh ikjk¼d½ esa mfYyf[kr vof/k ds 
vkxs Hkh yxkrkj tkjh fgjklr vukf/kd`r ugha gksxh] vkSj 



41 

 

167¼2½ ds izfrca/k ds 
vuqlkj ;g dc 
ekuk tk,xk fd 
vkjksih us t+ekur 
ij fjgk gksus ds 
vius vifjgk;Z 
vf/kdkj dk mi;ksx 
dj fy;k gS] ;fn 
blds varxZr pkyku 

ds Hkhrj pkyku ugha 
\  

fd 60 fnuksa dh 
vof/k esa dksbZ 
pkyku ugha nk;j 

k us t+ekur 
nsus ls euk dj 
fn;k vkSj fQj izkFkhZ 
us mPp U;k;ky; esa 
vkosnu fd;kA 
vihy vkSj lquokbZ 
ds nkSjku tkap 

pkyku nk;j dj 
fn;kA mPp 
U;k;ky; lat; nRr 
cuke jkT; ¼1994½5 
,l-lh-lh- 410 ij 
fuHkZj fd;k vkSj 
ik;k fd t+ekur 

ugha gSA 

blfy,] ;fn bl vof/k esa tkap iw.kZ gks tkrh gS vkSj 
vkjksii= nk;j dj fn;k tkrk gS rc vkjksih dk vifjgk;Z 
vf/kdkj lekIr gks tk,xkA 

 /kkjk 167¼2½d esa mfYYkf[kr vof/k ds lekIr gksus ds ckn] ;fn 

ds ckn t+ekur nsus ds fy, Hkh dgrk gS] rc ;g ekuuk  gS 
fd vkjksih us vius vifjgk;Z vf/kdkj dk mi;ksx fd;k gS 
gkaykfd] vnkyr us ml vkosnu dks Lohdkj ugha fd;k gS vkSj 

t+ekurh izLrqr ugha fd;k gSA  

 jktho pkS/kjh cuke 
fnYyh ¼,u-lh-Vh-

vkjksih ij] Hk-n-la- 
dh /kkjk 386 ds 
varxZr vkjksi Fkk] 

/kkjk 167 ls de dh dSn ls 
n.Muh; vijk/kksa esa tgka tkap fopkjk/khu gks] eftLVªsV vkjksih dh 
dSn dks 90 fnuksa ls vf/kd vof/k ds fy, vf/kd`r ugha dj ldrs gSaA 
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½jkT;  

 

¼2001½5 ,l-lh-lh-
34 

 

eqÌk% vfHkO;fDr ß10 

dh dSn ls n.Muh; 
vijk/kÞ dk fuoZpu 
,ao lajpuk A 

mls esVªksiksfYkVu 

ij t+ekur ij fjgk 
dj fn;k x;k 
D;ksafd 60 fnuksa ds 
Hkhrj vkjksi i= 
nk;j ugha fd;k x;k 
FkkA fQj Hkh] 
vfrfjDr l= 

fd /kkjk 167¼2½d 
izfrca/k ¼d½ ds [kaM 

¼i½ ykxw gksxk] vkSj 

fn;kA ysfdu] mPp 
U;k;ky; us viuh 
le> esa ik;k fd 
[kaM ykxw ugha gksxk 
vkSj blfy, l= 

dks [k+kfjt dj 
fn;kA blds fo:) 
vkxs mPpre 
U;k;ky; esa vihy 
fd;k x;kA  

vU; vijk/kksa ds fy, ;g vof/k 60 fnuksa dh gSA 

f/kd 
ls n.Muh; gS] vkjksih dks 90 fnuksa rd fgjklr esa j[kk tk ldrk 

mlls vf/kd le; ds fy, gks vkSj blds varxZr dsoy os vijk/k 
k 

gSA 

blfy, /kkjk 386 ds varxZr vijk/k bl Js.kh esa ugha vkrk gS vkSj 
t+ekur eatwj dj fy;k x;kA 
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 f[akonku cuke 
jktLFkku 
jkT; 

 

1975fØ-y-
tZ1984¼jktLF
kkumPp 
U;k;ky; esa½ 

 

eqÌk% D;k vkjksih dh  
fxj¶+rkjh dh 
rkjh[k+ ls 60 
fnuksa dh 
vof/k lekIr 
gksus ds ckn] 
D;k eftLVªsV 
iqfyl fjiksVZ 
ds vk/kkj ij 
dsl dk 
laKku ys 
ldrk gS vkSj 
vkjksih dks 
vkxs U;kf;d 

izkFkhZ dks gR;k ds 
dsl esa dSn fd;k 
x;k vkSj U;kf;d 

ls  fgjklr esa Hkst 
fn;k x;kA 60 fnuksa 
ds lekfIr ij] izkFkhZ 
us t+ekur ds fy, 
vkosnu fd;kA 
t+ekur badkj djrs 
gq, eftLVªsV us n-iz-
la- dh /kkjk 309 ds 
varxZr dsl dk 
laKku fy;kA izkFkhZ 
mPp U;k;ky; igqapk 
;g dgrs gq, fd 60 
fnuksa ds ckn mldh 
dSn xSj dkuwuh gS 
vkSj mldh t+ekur  
eatwj dh tkuh 
pkfg,A 

;g ekuk x;k fd fon~oku eftLVªsV okjaV }kjk izkFkhZ dks /kkjk 309 
¼2½ ds varxZr fgjklr esa dsoy rHkh Hkst ldrs gSa] tc vkjksih  dh 
fxj¶rkjh dh rkjh[k ls iqfyl fjiksVZ muds le{k 60 fnuksa ds Hkhrj 
nk;j dh xbZ gks] vkSj ;fn vijk/k dk laKku ysus ds ckn ;k eqdnek 

s eqdnes ;k baDok;jh dks LFkfxr djuk] ckn esa 
ysuk t+:jh yxrk gSA ;fn eftLVªsV dks /kkjk 309 ¼2½ ds varxZr 
vkjksih dks fgjklr esa Hkstus ds vf/kdkj dk mi;ksx djus dh vkKk 
ns nh tk, ;g tkurs gq, Hkh fd muds laKku ysus ds igys gh bl 
/kkjk dk xSj dkuwuh gks pqdk Fkk vkSj  blls vkjksih dks mlds 60 
fnuksa dh vof/k fcrkus ds ckn fjgkbZ ds fy, izkIr ,d egRoiw.kZ 
vf/kdkj ls oafpr gksuk iM+sxkA  

 

blds vykok] ;fn eftLVªsV }kjk iqfyl fjiksVZ ij laKku ysus ds 
rqjar igys vkjksih tkap iwjk u gksus ds dkj.k 60 fnuksa ls vf/kd 
le; ls xSj dkuwuh fgjklr esa gS rks /kkjk 167 ¼2½ ds varxZr og   
t+ekur ij fjgkbZ ds fy, vkosnu dj ldrk gSA 

 

eftLVªsV mls dkuwuh :Ik ls t+ekur ij fjgk djus ds fy, ck/; gSA 
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fgjklr esa 
Hkst ldrk 
gS\  

 th-ds- eqikuj cuke 
rfeyukMq 
jkT; 

1990fØ-y-tZ-
2685¼enzkl 
mPp 
U;k;ky; ds 
le{k½ 

eqÌk% fjekaM ds 

fy, eftLVªsV 

/kkjk 57 ,ao 
167 dk 
foLrkjA 

 

 

dkaxzsl }kjk izksVsLV 
ls fxj¶+rkj fd;s 
x;s vkSj fjekaM ij 
Hksts x;s O;fDr;ksa 
dh fjgkbZ ds fy, 
,d ;kfpdk nk;j 
dh xbZA ;g Hkh 
voyksdu fd;k x;k 
fd tc Hkh 
dk;Zdkfj.kh us 
fjekaM ekaxk] 
rfeyukMq esa dbZ 
eftLVªsVksa us 
fxj¶+rkj O;fDr;ksa 
ds 15 fnuksa ds 
fjekaM ds fy, 
;a=or~ vkSj fu;fer 

Fkk 

voLFkkvksa dk fooj.k fn;k% 

igyk pj.k% vuqPNsn 22¼2½ vkSj /kkjk 57 n-iz-la- ds varxZr] ,d 

?kaVks ls vf/kd le; rd dSn ugha j[kk tk ldrk gSA 

nwljk pj.k%n-iz-la- dh /kkjk 167¼1½ ds varxZr ,d takp vf/kdkjh 

fy, vk/kkj gS fd vkjksi ;k lwpuk lgh gS vkSj ,slk izrhr gksrk gS 
fd /kkjk 57 }kjk fu/kkZfjr 24 ?kaVksa dh vof/k ds Hkhrj tkap iwjh ugha 
dh tk ldrh gSA 

 

rhljk pj.k% eftLVªsV fu;fer tkap ds vk/kkj ij ugha cfYd mlds 
le{k j[kh xbZ Mk;jh ds vk/kkj ij] bldh U;kf;d leh{kk djus ij] 

fxj¶rkj O;fDr dks 15 fnuksa rd dh fgjklr esa Hkst ldrh gS] ;k rks 
,d gh ckj esa ;k  NksVh vof/k;ksa esa] ftlesa bls dqy 15 fnuksa ls 
vf/kd ugha c<+k;k tk ldrk gSA 

 

pkSFkk pj.k% eftLVªsV] ftlds ikl vkjskih dks iqfyldh  fgjklr ds 
vykok vU; fgjklr esa Hkstus dk vf/kdkj gS] 15 fnuksa ls vf/kd 
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fy, mfpr  vk/kkj ekStwn gS] og vf/kdre] vijk/k dh xaHkhjrk ds 
vuqlkj 60@90 fnuksa ds fy, fgjklr esa Hkst ldrk gSA 90 ;k 60 
fnuksa dh vof/k lekIr gksus ds ckn] tSlk dsl gks] vkjksih dks 

 

 ghjkyky cuke 
jktLFkku jkT; 

 

vkj-,y-MCY;w- 2005 
¼3½ jkt 20143 

¼jktLFkku mPp 
U;k;ky; esa½ 

 

eqÌk% /kkjk 167¼2½ ds 
izfrca/k ds varxZr 
vkus okys vijk/kksa 
ls lacaf/kr] ,Q-,l-
,y- ds vuqifLFkfr 
esa vkjksi i= dh 
Lohd`fr vkSj ^;fn 
igys ls ugha mi;ksx 
fd;k gks* dk vFkZA 

izkFkhZ dks ,u-Mh-ih-
,l- dkuwu ds 
varxZr 
dSn ls n.Muh; 
vijk/kds fy, 
fxj¶rkj fd;k x;kA 
mlds dsl esa ;g 
dgk x;k fd l= 

rjhds ls /kkjk 
167¼2½ ds varxZr 
mldh t+ekur dh 
;kfpdk dks [kkfjt 
dj fn;kA 

;g Hkh dgk x;k fd 
mls igyh ckj 
izLrqr djus dh 
rkjh[k+ ls 60 fnuksa 
ds ckn dSn dks 
vf/kd`r djus ds 
fy, eftLVªsV dks 

izkFkhZ dk dsl lafgrk dh /kkjk 167 dh mi/kkjk 2 ds izfrca/k ¼ii½ ds 

fy, n.M nsaxs ;k fQj mlls de ds fy,A mu dslksa esa tgka n.M 
grk gS] ,sls dslksa esa vnkyr dks vf/kdkj 

10 ;k mlls vf/kd vof/k ds fy, n.M ns ldrk gSA mPp U;k;ky; 

x+yrh dh gSA 

 iqfyl dks fu/kkZfjr le; ds Hkhrj ,Q-,l-,y- 
fjiksVZ izkIr ugha gksrh gS rks mls vnkyr ls fuosnu djuk okfg, fd 

nsxh] vkSj vnkyr dks Hkh lkekU;r% bl fuosnu dks Lohdkj dj ysuk 
pkfg, vkSj pkyku Lohdkj dj ysuk pkfg,A 

 

vifjgk;Z vf/kdkj dk mi;ksx djus ds fy, ck/; fd;k tk, ftl 
iy og t+ekur ij fjgk gksus ds fy, vkosnu djrk gS vkSj bldh 
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 vf/kdkj ugha gSA 

;g Hkh izdV gqvk 
fd iqfyl }kjk ,Q-
,l-,y- fjiksVZ izkIr 
ugha gqbZ gS vkSj 
pkyku rS;kj djus 
ds ckn] bls vnkyr 

dgk x;kA 

bu lHkh dkj.kksa ds 
vk/kkj ij izkFkhZ us 
mPp U;k;ky; ls 
t+ekur dh ekax 
dhA 

blds vykok] tc dksbZ vkjksih t+ekur ds fy, vkosnu djrk gS ;g 

tkrh flok; ;g tkuus ds fy, fd dkuwu ds varxZr  mfYyf[kr 
vof/k lekIr gks xbZ gS ;k ugha
ughaA 
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Section IV: 
WHAT THE LAW COMMISSION 

AND OTHER COMMISSIONS SAY 

 
Hkkx IV:  

D;k dgrs gSa fOkf/k vk;®Xk v©j 
vU; vk;®Xk 
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EXTRACTS OF SELECT REPORTS OF THE LAW COMMISSION OF 
INDIA 
 
(Highlights and headers have been inserted for convenience) 
 
78th  Report: Congestion of Undertrial Prisoners in Jail66 

 
 “Two countervailing principles of jurisprudence and one principle 

from penology seem to underlie the special provisions made for 
unconvicted persons in custody  
 

Right to be Presumed Innocent: 
First, unconvicted prisoners must be presumed to be innocent. As such, it is 
inappropriate that they should be subjected to greater harassment than is 
warranted by law, or that they should be detained with convicted persons, or 
that they should be deprived of any rights that pertain to non-accused persons 
other than those deprivations that are inherent in the very process of 
detention.  

 
Due Process of Law: 
The presumption of innocence (on which these propositions are based) is, 
however, tempered by a second principle, namely, that the course of justice 
must proceed unhindered by the activities of those who would seek to subvert 
it. These are the two countervailing principles of jurisprudence.  

 
Separation of Prisoners:  
Then, there is the basic principle of penology that  

- those not contaminated should be protected from baneful contact 
with those who have been adjudged to be guilty of crime. “67 
 

 Categories of Undertrial Prisoners & Reducing the Burden on Jails  
  

There are three types of undertrial prisoners who are inmates of jails:  
(1) Persons being tried for non-bailable offences in respect of whom the 

courts have declined to pass an order for their release on bail. 
(2) Persons being tried for non bailable offences, in respect of whom courts 

have passed order for bail but who, because of the difficulty of finding 
appropriate surety or because of some other reason, do not furnish bail 
bond. 

                                                           
66 http://lawcommissionofindia.nic.in/reports.htm 
67 Page 2, Para 1.8, Chapter 2-Interval and Bail, 78th Law Commission Report  

http://lawcommissionofindia.nic.in/reports.htm
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(3) Persons who are being tried for bailable offences but who, because of 
difficulty in finding appropriate surety or because of any other reason 
do not furnish the bail bond.  

 
It is plain that if we want to reduce the burden of undertrial prisoners on 
jails we shall have to deal with all the above three categories.”68 

 
 Time period specified for Pre-trial Detention 

“Our law of criminal procedure is not totally blind to the problem of time 
spent before or awaiting trial. Following provisions of the Code of Criminal 
Procedure, 1973 show its concern to keep that time within certain limits:  
 

(1) Remand of the accused to custody during investigation is subject to 
an aggregate limit prescribed by law.  

(2) As regards the time taken in investigation, the Code, in the Chapter 
dealing with investigation of offences, provides that every 
investigation ‘under this Chapter’ shall be completed without 
unnecessary delay.  

(3) Remand of the accused to custody in the course of the trial is also 
regulated by another provision of the Code.  

(4) If, in the case of an offence triable by a Magistrate, the trial of a 
person accused of any non-bailable offence in not concluded within 
60 days, the Magistrate (unless the Magistrate, for reasons to be 
recorded, otherwise directs), must release the accused on bail. 

(5) Time spent by the accused in the custody during investigation, 
inquiry or trial of the case is re-credited if the accused person is 
convicted and sentenced to imprisonment.”69 

 
 Who is Eligible for Consideration of Bail  

“On the other hand, in favour of adopting a liberal approach, it could be 
stated that, in the first place, person accused of crime is entitled to remain free 
until adjudged guilty, so long this freedom does not threaten to subvert the 
orderly process of criminal justice, that his freedom could have this adverse 
effect only if he deliberately fails to appear at the time and place appointed for 
the purpose.  
Secondly, pending formal adjudication of guilt, his status ought not to be 
similated to that of a convicted person. 

                                                           
68 Page 5, Para 1.26, 2-Interval and Bail, 78th Law Commission Report  
 
69 Para 2.6, Page 8, Chapter 3: Solitude of Law, 78th Law Commission Report  
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Thirdly, if kept in custody, he is impeded in preparing his defence, since, in 
custody, unrestricted consultation with counsel is difficult.  
Fourthly, if he is kept in custody, his earning capacity is impaired, thereby 
causing hardship and economic deprivation.  
Fifthly, there is a large class of persons for whom any bail is “excessive bail”, 
they are the people loosely referred to as indigents.  
For such persons, provisions of bail prove more or less illusory.  
These arguments would show that the question has to be decided on a balance 
of conflicting considerations. “70 

 
 Factors Contributing to Congestion in Prisons & Constraints in 

Disposal of Criminal Cases  
“We noted in that Report that one of the main causes for delay in the disposal 
of criminal cases is that in the majority of them neither the prosecution nor the 
accused is interested in the early disposal of cases.  

 
The police take unduly long time to produce the presence of witnesses in the 
court on the dates of hearing.  

 
Complaints had also been made, as noted in that Report, that the police does 
not produce all prosecution witnesses on the first date of hearing. One reason 
for that is that the police officials want to know the defence case as revealed 
by the cross examination of the first witness and thus propose to make up any 
witnesses. The accused too are quite often interested in prolonging the cases 
because the longer the cases last, the greater are the chances of prosecution 
witnesses being won over. It is plain that a certain amount of strictness would 
have to be enforced if cases are to be disposed of promptly.”71 

 
On occasions as a result of some agitation, hundreds and even thousands of 
persons defy the law and court arrest. At times like these, there is a sudden 
spurt in the number of undertrial prisoners. Many of such persons who 
deliberately defy the law and court arrest do so as a symbolic measure. It is 
plain that most of them would not offer bail and thus ask to be released 
pending their trial. Sometimes these persons are, as a result of Government 
decision, released without being put on trial. In case of trial, the sentence 
which is ultimately imposed upon them is generally of a nominal nature. It is 
desirable that they should be put up for trial soon after their arrest, so that the 
jails do not remain congested with these under trial prisoners.”72 

                                                           
70 Para 2.22, IX, Questions for Consideration, Chapter 2, Present Law, Comparative Position and Questions For 
Consideration,, 78th Law Commission Report 
 
71 Para 3.8, Page 14-15, Chapter 3, Expeditious Disposal of Cases, 78th Law Commission Report  
72 Para 3.10, Page 15, Chapter 3, Expeditious Disposal of Cases, 78th Law Commission Report 
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“Another reason for the large number of undertrial prisoners is the 
inordinate delay which sometimes takes place in the investigation of cases, 
with the result that the arrested persons who are remitted to judicial 
custody have to be kept in jail as undertrial prisoners. The delay in 
investigation of cases takes place because quite often the police officials 
concerned with the investigation have to be deputed on other duties 
relating to problems of law and order. We have in our 77th Report, stressed 
the need for not diverting the investigating official to other duties. Such 
diversion, in our opinion, not only results in delay in the investigation but 
also entails in its turn failure of justice.”73 
 
“The induction of a large population of undertrial prisoners in a building 
essentially meant for convicts, is, in the very nature of things, undesirable. 
Despite all the precautions that may be taken, the contact between, and the 
intermingling of undertrial prisoners and convicts cannot be avoided if both 
are inmates of the same building. Such contact has the most deleterious effect 
on the undertrial prisoners. Even if some of them are ultimately acquitted, 
their association with the convicts some of whom are hardened criminals, 
leaves a bad trail on their mind.”74 
 
152nd Report: Custodial Crimes75 

 
 Arrest only when reasonably satisfied of the reason for the arrest 

“We recommend that in section 41 of the Code of Criminal Procedure, 1973 
after sub-section (1), the following new sub-section (1A) should be inserted:- 
41 (1A) A police officer arresting a person under clause (a) of sub-section must 
be reasonably satisfied and must record such satisfaction, relating to the 
following matters:- 

(a) The complaint, information or suspicion referred to in that 
clause, is not only in respect of a cognizable offence having 
been committed, but also in respect of the complicity of the 
person to be arrested, in that offence; 

(b) Arrest is necessary in order to bring the movements of the 
person to be arrested under restraint, so as to inspire a sense of 
security in the public or to prevent the person to be arrested 
from evading the process of the law or to prevent him from 
committing similar offences or from indulging in violent 
behaviour in general.”76 

                                                           
73 Para 3.12, Page 15, Chapter 3, Expeditious Disposal of Cases, 78th Law Commission Report  
74 Para 8.1, Chapter 8, Arrangements for Detention, 78th Law Commission Report 
75  http://lawcommissionofindia.nic.in/reports.htm 
 
76 Para 5.20, Page 27, Chapter 5, Arrest, 152nd Law Commission Report 

http://lawcommissionofindia.nic.in/reports.htm
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 Notice of appearance 

“In Joginder Singh’s case, a very helpful suggestion has been made about the 
possibility of substituting a notice of appearance in place of arrest by the 
police…Substitution of this device will automatically eliminate, or at least 
reduce, the possibility of custodial crimes. We should therefore, recommend 
that in the Code of Criminal Procedure, 1973, a new Section should be inserted 
on the following lines:- 
41A. Notice of appearance- Where the case falls under clause (a) of sub-section 
(1) of section 41, the police may, instead of arresting the person concerned, 
issue to him a notice of appearance requiring him to appear before the police 
officer issuing the notice or at such other place as may be specified in the 
notice and to co-operate with the police officer in the investigation of the 
offence referred to, in clause (a) of sub-section (1) of section 41. 
(2) Where such a notice is issued to any person, it shall be the duty of that 
person to comply with the terms of that notice.  
(3) Where such person complies and continues to comply with the notice, he 
shall not be arrested in respect of the offence referred to in the notice unless, 
for reasons to be recorded, the police officer is of the opinion that he ought to 
be arrested. 
(4) Where such person, at any time, fails to comply with the terms of the 
notice, it shall be lawful for the police officer to arrest him for the offence 
mentioned in the notice, subject to such orders as may have been passed in 
this behalf by a competent court.”77 

 
 Duty of Magistrate to verify certain facts 

 
“In order that the various safeguards set out in this Chapter are complied 
with it is desirable that there ought to be a kind of supervision or (sic) 
overseeing of the police by an independent agency. In the present set up, it 
may not be possible to provide for a separate agency in this regard, but it 
should be possible to utilize the existing machinery for the purpose. Both 
under constitutional requirements as laid down in Article 22 of the 
Constitution and under section 56 of the Code of Criminal Procedure, 1973, 
the person to be arrested has to be produced before a Magistrate. By virtue 
of the combined operation of section 56 and 57 of the Code, production of 
the accused before a Magistrate must take place within 24 hours of the 
arrest. But in cases where informal arrests are made, the accused is not 
produced before the Magistrate within 24 hours, instead he is kept in police 
custody for interrogation and his arrest is shown only after he is coerced to 
confession or to state facts leading to discovery of weapon or goods. To 

                                                           
77 Para 5.20, Page 28, Chapter 5, Arrest, 152nd Law Commission Report 
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prevent this malpractice, the Magistrate before whom the accused is 
presented should enquire from the accused the time and date of his arrest 
and record the same. Our recommendation is that a new section 57A may be 
arrested in the Code of Criminal Procedure on the following lines:- 

57A. Duty of Magistrate to verify certain facts – When a person arrested 
without warrant is produced before the Magistrate, the Magistrate 
shall, by inquiries to be made from the arrested person ‘satisfy 
himself that the provisions of sections, 56(sic) and 57, have been 
complied with (sections relating to safeguards in connection with 
arrest, rights on arrest, intimation etc. to be entered) and shall also 
enquire and record the time and date of arrest.”78 

 
 Medical Examination of the accused 

“Section 53 of the Code of Criminal Procedure, 1973 relates to compulsory 
medical examination of the accused at the request of the police, while Section 
54 is concerned with the right of the accused to get himself medically 
examined. Section 54 is a beneficiary provision which provides an 
opportunity to an arrested person to get himself medically examined to 
disprove (sic) the commission of any offence by him or to establish the 
commission of any offence against his body. This provision is directly 
connected with the custodial crimes.”  

 
“Under the existing provisions of Section 54, if a person under arrest is 
tortured or assaulted he may, when produced before the magistrate, make a 
request to the magistrate for the medical examination of his body to establish 
that he has been subjected to torture and physical assault during the period of 
detention. Though this right exists, yet, as pointed out earlier, most of the 
arrested persons, especially those against whom custodial crimes are 
committed, are ignorant of their right.” 

 
“Even if the arrested person who is produced before the magistrate is aware 
of this right, he does not dare make a complaint to the magistrate or make a 
request for medical examination in the presence of the police. In order to 
minimize the chances of custodial torture or sexual exploitation, it is necessary 
and desirable that section 54 should be strengthened in the interest of 
preventing malpractices.” 

 
“When the accused is produced before a magistrate, it should be mandatory 
for the magistrate to enquire from the arrested person whether he has any 
complaint of torture and maltreatment or sexual exploitation in custody and 

                                                           
78 Para 5.21, Page 28-29, Chapter 5, Arrest 
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the Magistrate should further intimate to the arrested person that he has a 
right under the law to get himself medically examined.” 
 
“As observed by Supreme Court in Sheela Barse vs. State of Maharashtra it 
is also desirable that giving of such intimation and making enquiries 
should be in the absence of the police officer. The magistrate, before 
making an enquiry from the arrested person, should ensure that no police 
officer is present along with the accused. We are of opinion that Section 54 
needs amendment to make it more effective and meaningful. We are further 
of opinion that the amended section should set out in detail the matters to be 
recorded in the medical report. We may incidentally note that in Uttar 
Pradesh by U.P. Act I of 1984 amendments have been made in Section 54.”79 

 
 Refusal to register information relating to commission of cognizable 

offence 
“Under the existing law, there is no provision for taking penal action against 
the police for their refusal to record information as contemplated by section 
151 (1) of the Code. Sub-section (3) of section 154 provides that on the refusal 
by the police to register a case, the aggrieved person may send the substance 
of the complaint in writing to the Superintendent of Police who may 
investigate the case himself or direct any officer in-charge of police station to 
investigate the same. This procedure is, no doubt, useful as is illustrated by a 
reported case but it is not, in itself adequate, for meeting the problem of non-
registration.”  

 
“The Law Commission of India in its 84th Report on “Rape and Allied 
Offences” took note of this position. The Commission found that 
administrative action or providing alternative method of lodging the 
information do not prove more effective and there was a need for suitable 
penal provision providing for the punishment of the erring police officers 
for their failure to record information relating to the commission of a 
cognizable offence. The Commission recommended the enactment of 
Section 167A in the Indian Penal Code. The draft of the recommended 
section was as under:- 
167A-whoever, being an officer in-charge of a police station and required 
by law to record any information relating to the commission of cognizable 
offence reported to him refuses or without reasonable cause fails to record 
such information, shall be punished with imprisonment of either 
description for a term which may extend to one year or with fine or with 
both.  

                                                           
79 Para 7.4, Page 33, Chapter 7, Medical Examination 
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The above penal provision, if implemented will certainly have a deterrent 
effect on the police and it may discourage or prevent the malpractice of 
refusing to register information relating to commission of cognizable offences. 
We are in full agreement with the recommendation made by the Commission 
in its 84th Report and we reiterate the same.”80 

 
 Custodial death 

 
“What we envisage is proposal whereunder, on refusal by the police to 
register a case of custodial (cognizable) offence, it should be possible to 
approach an appropriate judicial authority who should be empowered to 
conduct a preliminary inquiry and then (if satisfied that such action is called 
for) to direct the filing of a complaint before the competent Magistrate. The 
appropriate judicial authority would be the Court of Session in a case of 
(alleged) custodial death and the Chief Judicial Magistrate in a case of 
(alleged) custodial offence resulting in death. We recommend that a new 
section 154A be inserted in the Code of Criminal Procedure, 1973 on the above 
lines. It may also be provided that the Court of Sessions or the Chief Judicial 
Magistrate (as the case may be) may, if satisfied that such action is called for, 
direct the Ministerial officer to make a complaint as set out above.”81 
 
“We are further of the view that the exclusionary provisions contained in 
sections 25 and 26 of the Evidence Act which are, at present, confined to police 
officers, should be extended to all public servants having power to arrest and 
detain persons in custody. If this recommendation is accepted, it follows that 
section 27 of the Act (unless it is repealed as per our first alternative) should 
also be extended to such public servants (after it is amended on other points 
according to our second alternative recommendation in the preceding 
paragraph).”82 
 

                                                           
80 Para 8.3, Page 35-36, Chapter 8, First Information Report and Inquiry 
81 Para 8.5 Page 37, Chapter 8, First Information Report and Inquiry 
82 Para 11.7, Page 43, Chapter 11, Law of Evidence 
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177th Law Commission Report: Law relating to Arrest83 

 
 What is Procedure Established by Law 

 
“In Maneka Gandhi v. UOI, a Constitution Bench of the Supreme Court 
went into the meaning of the expression “procedure established by law” in 
Article 21. The Court held that the procedure established by law does not 
mean any procedure but a procedure which is reasonable, just and fair. In 
fact Article 19 and Article 14 were both read into Article 21 for this purpose. 
The following dicta from the said decision bear reproduction:  
 
“the law must therefore now be taken to be well-settled that Article 21 does 
not exclude Article 19 and that even if there is a law prescribing a procedure 
for depriving a person of ‘personal liberty’ and there is consequently no 
infringement of the fundamental right conferred by Article 21, such law, 
insofar as it abridges or takes away any fundamental right under Article 19 
would have to meet the challenge of that Article…. Now, if a law depriving a 
person of ‘personal liberty’ and prescribing a procedure for that purpose 
within the meaning of Article 21 has to stand the test of one or more of the 
fundamental rights conferred under Article 19 which may be applicable in a 
given situation, ex-hypothesi it must also be liable to be tested with reference 
to Article 14….The principle of reasonableness, which legally as well as 
philosophically, is an essential element of equality or non-arbitrariness 
pervades Article 14 like a brooding omnipresence and the procedure 
contemplated by Article 21 must answer the test of reasonableness in order 
to be in conformity with Article 14. It must be “right and just and fair” and 
not arbitrary, fanciful or oppressive; otherwise, it would be no procedure at 
all and the requirement of Article 21 would not be satisfied.”84 

 
 Cognizability and Arrestability  

“Cognizability in the Code is not premised upon the quantum of 
punishment prescribed or the gravity of the crime but upon the need to 
arrest the person immediately for one or the other relevant purposes viz., to 
prevent the person from committing further offences, the need to reassure 
the public that they can feel reassured about the effectiveness of the law 
and order machinery, the need of investigation and may be, in some 
instances, the need to protect the offender from the wrath of public and so 

                                                           
83 http://lawcommissionofindia.nic.in/reports.htm 
 
 
84 Page 13, Chapter 2, The relevant procedure of the Constitution of India, International Declarations/Covenants 
on Human Rights and their interpretation by the Supreme Court of India 

http://lawcommissionofindia.nic.in/reports.htm
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on. It is for this reason that a close nexus is maintained between 
cognizability and arrestability.  

 
So far as the other categorization viz., between bailable and non-bailable 
offences, is concerned, it appears by and large to be based upon the gravity 
of the offence (which necessarily means the quantum of punishment 
prescribed therefore) and the need to keep the offender incarcerated 
pending investigation and trial. 

 
This aspect has to be kept in mind in view of the oft-repeated criticism that the 
distinction between cognizable and non-cognizable offences as also the 
categorization between bailable and non-bailable offences is illogical and is 
not based upon any consistent or acceptable logic.”85 

 
 Accountability of Police for Wrongful Confinement  

 
“Leaving aside this legal controversy, the fact of the matter is that the 
government very rarely grants the previous sanction for prosecution of a 
police officer for the offence of wrongful confinement. In any event, the arrest 
is effected in a large majority of the cases by the police officers of lower 
ranks, who are removable from their office without the sanction of the 
government. In the case of such lower level officers, the protection of 
section 197 is not available and they can be prosecuted for wrongful 
confinement in case of an illegal or unwarranted arrest, as stated above, but 
such a prosecution is an impracticable proposition. If a police officer is so 
prosecuted, whether he is a police constable or sub-inspector or inspector, 
the whole police force, barring rare exceptions, would not only try to protect 
the officer but would also harass the complainant in several ways so as to 
compel him to withdraw it. It is this fear and apprehension, which cannot be 
said to be unfounded, which constitutes the reason for almost a total absence 
of such prosecutions of police officers. Notwithstanding the fact that a good 
number of arrests made are not lawful, no person ordinarily dares to 
challenge the might of the police department..”86 

 
“The everyday situation is that wherever the arrest is found to be illegal, 
unwarranted or unjustified, the man is set free, may be sometimes 
unconditionally. But that is all that happens. Nothing happens to the police 
officer who has unlawfully or unjustifiably interfered with the liberty of a 
citizen and/or has wrongfully confined the person, whether in police 
custody or elsewhere. This position has indeed emboldened some police 

                                                           
85 Page 24, Chapter 3, The Relevant Provisions of the CrPC 
86 Page 28, Chapter 3, Relevant Provisions of CrPC 
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officers to abuse their position and harass citizens for various oblique 
reasons. They feel secure in their knowledge that any wrongful or illegal act 
on their behalf would not affect them, their careers or their prospects in 
service; all that would happen is, the person arrested would be let off by the 
courts. It is this situation which has also got to be remedied. (Some sanction, 
some liability, some punishment has to be provided for a police officer who 
deprives a person of his liberty mala fide or for oblique reasons. Of course, 
merely because a person arrested is not prosecuted or is not convicted, it does 
not necessarily mean that the arrest was illegal or mala fide. But where the 
court finds the arrest to be wholly unjustified or an instance of abuse of 
power, the court must have the power to make appropriate orders against 
such police officer, either suo motu or on the application of the person so 
arrested unlawfully. Indeed, an obligation should be placed upon the court 
to make such orders wherever the arrest is found to be illegal, wholly 
unjustified or an instance of abuse of power.)” 
 

 Responsibilities of the Arresting and Detaining Authority 
 

“It should also be provided by law expressly that once a person is arrested, 
it is the responsibility of the arresting and detaining authority to ensure the 
safety and well being of the detainee.  

 
The recommendation of National Police Commission regarding mandatory 
medical examination of the arrested person deserves implementation. In 
this connection, the decision of A.P. High Court in Challa Ramkrishna Reddy 
v. State of A.P.(AIR 1989 AP 235) – which has recently been affirmed by the 
Supreme Court in State of A.P. v.Challa Ramkrishna Reddy AIR 2000 SC 2083 
- and the examples given therein, wherein the State would be liable for 
damages for the negligent or indifferent conduct of police/jail authorities 
should be kept in mind.  

 
To put briefly, take a case where a person is arrested for simple theft or simple 
rioting; he is a heart patient; he is not allowed to take his medicines with him 
at the time of his arrest and no medicines are provided to him in spite of his 
asking and he dies. Or a case, where such a person (though carrying his 
medicines) suffers a heart attack and no reasonably prompt steps are taken for 
providing medical aid to him by the concerned authorities and he dies. It is 
obvious that had he not been arrested, his family and friends would have 
taken care of him. Should he die for want of medical help, only because he has 
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been arrested and detained for a minor offence. It would be too big a 
punishment. In such cases, State would be liable for damages.”87 
 

 Entries in the Case Diary 
 
“Besides calling for strict compliance with section 172, the Consultation Paper 
also suggested an amendment to section 172... “Sub-section (1) of section 172 
of the Code of Criminal Procedure requires that (1) “every police officer 
making an investigation under this chapter shall day-by-day enter his 
proceedings in the investigation in a diary setting forth the time at which 
the information reached him, the time at which he began and closed his 
investigation, the place or places visited by him and a statement of the 
circumstances ascertained through his investigation”.  
 
“Inasmuch as such diary would also record and reflect the time, place and 
circumstances of arrest, it is necessary that the provisions of this sub-section 
should be strictly complied with. In this behalf, however, it would be 
relevant to notice the following observations of the Supreme Court in 
Shamshul Kanwar v. State (AIR 1995 SC 1748) where the court pointed out 
the vagueness prevailing in the country in the matter of maintaining the 
diary under section 172. The court referred, in the first instance, to the fact 
that in every State there are Police Regulations/Police Standing Orders 
prescribing the manner in which such diaries are to be maintained and that 
there is no uniformity among them.”  
 
“The court pointed out that in some States like Uttar Pradesh, the diary under 
section 172 is known as ‘special diary’ or ‘case diary’ and in some other States 
like Andhra Pradesh and Tamil Nadu, it is known as ‘case diary’. The basis 
for distinction between ‘special diary’ and ‘case diary’, the court pointed out, 
may owe its origin to the words “police diary or otherwise” occurring in 
section 162 CrPC. The court also pointed out that the use of expression “case 
diary” in A.P. Regulations and in the Regulations of some other States like 
J&K and Kerala may indicate that it is something different than a “general 
diary”.”  
 
“In some other States there appear to be Police Standing Orders directing that 
the diary under section 172 be maintained in two parts, first part relating to 
steps taken during the course of investigation by the police officer with 
particular reference to time at which police received the information and the 
further steps taken during the investigation and the second part containing 

                                                           
87 Page 123, Chapter 11, Certain recommendations for safety and well-being of detainee, amending section 172, 
separate investigating and prosecuting agency and the Code of Criminal Procedure (Amendment) Bill, 2001 
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statement of circumstances ascertained during the investigation which 
obviously relate to statements recorded by the officer in terms of section 161 
and other relevant material gathered during the investigation.” 
 
“In view of this state of affairs, the Supreme Court suggested a legislative 
change to rectify this confusion and vagueness in the matter of maintenance 
of diary under section 172. It is therefore appropriate that section 172 be 
amended appropriately indicating the manner in which the diary under 
section 172 is to be maintained, its contents and the manner in which its 
contents are communicated to the court and the superior officers, if any. The 
significance of the case diary lies in its relevance as a safeguard against 
unfairness of police investigation. (The Amendment should also clarify 
whether case diary is different from General Diary and, if so, how should it 
be maintained.) (See the decision of the Delhi High Court in Ashok Kumar 
v. State (1979 Cr.L.J. 1477)). Such an amendment would also go to ensure 
that the time, place and circumstances of the arrest of an accused are also 
properly recorded and reflected by such record, which is indeed a statutory 
record.” 

 
 Separation of Investigating and Prosecuting agency from Law and 

Order agency 
 

 “Lastly, we may refer to the idea, repeatedly put forward by several 
participants in the Seminar, to separate the investigating and prosecuting 
agency from the law and order agency. It has been suggested that 
investigation of crime is a specialized process requiring a good amount of 
patience, expertise, training and a good understanding of the legal position 
concerning the subject-matter of investigation. It is also pointed out that in the 
matter of economic offences and more so on account of technological 
advances, the investigation has become a skill by itself requiring knowledge of 
accountancy, computer operations, stock-market and so on, and that the said 
job ought not to be entrusted to the police engaged in maintenance of law and 
order... It refers to the earlier recommendations of the Law Commission in 
its 14th Report, the recommendations of the National Police Commission, 
and records its own reasons, as many as seven in number, for accepting and 
implementing this idea. Their recommendation is contained in para nine of 
the said chapter: 
“9. We recommend that the police officials entrusted with the investigation 
of grave offences should be separate and distinct from those entrusted with 
the enforcement of law and order and other miscellaneous duties. Separate 
investigating agency directly under the supervision of a designated 
Superintendent of Police be constituted. The hierarchy of the officers in the 
investigating police force should have adequate training and incentives for 
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furthering effective investigations. We suggest that the respective Law and 
Home Departments of various State Governments may work out details for 
betterment of their conditions of service. 

 
The officials of the investigating police force be made responsible for 
helping the courts in the conduct of cases and speedy trial by ensuring 
timely attendance of witnesses, production of accused and proper 
coordination with prosecuting agency. Other necessary steps should also be 
taken for promoting efficiency in investigation. Accordingly, we recommend 
that necessary changes in the Police Acts, both Central and State, Police 
Regulations, Police Standing Orders, Police Manuals, be made by the Home 
Department in consultation with the Law Departments of State 
Governments.”88 

 
 Unnecessary Arrest  

 
“The National Police Commission in its Third Report referring to the 
quality of arrests by the Police in India mentioned power of arrest as one of 
the chief sources of corruption in the police. The report suggested that, by 
and large, nearly 60% of the arrests were either unnecessary or unjustified 
and that such unjustified police action accounted for 43.2% of the 
expenditure of the jails. The said Commission in its Third Report at page 31 
observed thus: 
 
It is obvious that a major portion of the arrests were connected with very 
minor prosecutions and cannot, therefore, be regarded as quite necessary 
from the point of view of crime prevention. Continued detention in jail of the 
persons so arrested has also meant avoidable expenditure on their 
maintenance. In the above period it was estimated that 43.2 per cent of the 
expenditure in the connected jails was over such prisoners only who in the 
ultimate analysis need not have been arrested at all.”…. (The figures given in 
the Report of the National Police Commission are more than two decades old. 
Today, if anything, the position is worse.)”89 

 
 Rights of the Arrestee   

 
“24. The time, place of arrest and venue of custody of an arrestee must be 
notified by the police where the next friend or relative of the arrestee lives 
outside the district or town through the Legal Aid Organisation in the 
                                                           
88 Page 127, Chapter 11, Certain recommendations for safety and well-being of detainee, amending section 172, 
separate investigating and prosecuting agency And the Code of Criminal Procedure (Amendment) Bill. 2001  
89 Para 8, Annexure 1, Law Commission of India, Consultation Paper on Law Relating to Arrest, Part I, Law of 
Arrest 
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District and the police station of the area concerned telegraphically within a 
period of 8 to 12 hours after the arrest.” 

  
“35. The person arrested must be made aware of this right to have someone 
informed of his arrest or detention as soon as he is put under arrest or is 
detained.” 

  
“46. An entry must be made in the diary at the place of detention regarding 
the arrest of the person which shall also disclose the name of the next friend 
of the person who has been informed of the arrest and the names and 
particulars of the police officials in whose custody the arrestee is.” 

 
“110. The arrestee may be permitted to meet his lawyer during 

interrogation, though not throughout the interrogation.” 
 

“211. A police control room should be provided at all district and State 
headquarters, where information regarding the arrest and the place of 
custody of the arrestee shall be communicated by the officer causing the 
arrest, within 12  hours of effecting the arrest and at the police control room 
it should be displayed on a conspicuous police board.” 

 
“Failure to comply with the requirements hereinabove mentioned shall apart 
from rendering the concerned official liable for departmental action, also 
render him liable to be punished for contempt of Court and the proceedings 
for contempt of Court may be instituted in any High Court of the country, 
having territorial jurisdiction over the matter. 

 
The requirements, referred to above flow from Articles 21 and 22(1) of the 
Constitution and need to be strictly followed. These would apply with equal 
force to the other governmental agencies also to which a reference has been 
made earlier. 

 
These requirements are in addition to the constitutional and statutory 
safeguards and do not detract from various other directions given by the 
Courts from time to time.”90 
 
 
 
 

                                                           
90 Para 14, , Annexure 1, Law Commission of India, Consultation Paper on Law Relating to Arrest, Part I, Law of 
Arrest 
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Selected Recommendations of the National Police Commission91 

 
The National Police Commission (NPC) was appointed by the Government of 
India in 1977 with wide terms of reference covering the police organisation, its 
role, functions, accountability, relations with the public, political interference 
in its work, misuse of powers, evaluation of its performance etc. This was the 
first Commission appointed at the national level after Independence. The 
Commission produced eight reports between 1979 and 1981, suggesting wide 
ranging reforms in the existing police set-up. The following recommendations 
have been selected from different reports of the NPC:  
 
First Report:  
Complaints against the police:  
According to the NPC, any arrangement for inquiry into complaints against 
police should be acceptable both to police and public as fair and just. The 
Commission therefore suggested arrangements, which would include 
inquiries conducted by departmental authorities and those conducted by an 
independent authority outside the police. The Commission felt that a large 
number of complaints against police should be looked into and disposed off 
by the supervisory ranks in the police hierarchy. The Commission however 
recommended that a judicial inquiry should be made mandatory in the 
following categories of complaints against the police:  

• alleged rape of a woman in police custody;  
• death or grievous hurt caused while in police custody; and  
• death of two or more persons resulting from police firing in the 

dispersal of unlawful assemblies.  
  
The judicial inquiry should be held by an Additional Session's Judge 
nominated for this purpose in every district by State Government in 
consultation with the High Court. He will be designated as the District 
Inquiry Authority (DIA) and be assisted by an assessor. The DIA shall send 
the report of the inquiry to the State Government. It will be mandatory on the 
part of the government to publish the report and decisions taken thereon 
within two months of receipt of the report.  
  
The DIA shall also serve as an independent authority to oversee the ultimate 
disposal of complaints dealt with departmentally. To oversee the satisfactory 

                                                           
91 Source: http://www.humanrightsinitiative.org/publications/police/npc_recommendations.pdf 
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implementation of the entire scheme, a Police Complaint Board should be set 
up the state level. 
 
Second Report:  
Appointment of the Criminal Justice Commission:  
According to the NPC, the police cannot achieve complete success in their 
work unless all wings of the criminal justice system operate with 
simultaneous efficiency. It is therefore necessary to set up a body, which 
would comprehensively monitor the performance of all agencies and apply 
corrective measures from time to time. The existing Law Commission may be 
enlarged to function as a Criminal Justice Commission on a statutory basis. 
Such arrangements at the centre should be supported by similar arrangements 
at the state level.  
  
Role of Police:  
The basic role of the police is to function as a law enforcement agency and 
render impartial service to law, without any heed to wishes, indications or 
desires expressed by the government which either come in conflict with or do 
not conform to the provisions contained in the constitution or laws. This 
should be spelt out in the Police Act. The police should have duly recognised 
service-oriented role in providing relief to people in distress situations. They 
should be trained and equipped to perform the service oriented functions.  
 
Political Interference in Police Work:  
In the existing set-up, the police function under the executive control of the 
state government. According to the Commission, the manner in which 
political control has been exercised over the police in this country has led to 
gross abuses, resulting in erosion of rule of law and loss of police credibility as 
a professional organisation. The threat of transfer / suspension is the most 
potent weapon in the hands of the politician to bend the police down to his 
will. The Commission recommended that the superintendence of the state 
government over the police should be limited to ensure that police 
performance is in strict accordance with law. In the performance of its tasks, 
the police should be subject to overall guidance from the government which 
should lay down broad policies for adoption in different situations. There 
should however be no instructions in regard to actual operations in the field. 
In regard to investigation work, in any case, the police are beyond any 
intervention by the executive or politicians.  
  
To help the state government discharge their superintending responsibility in 
an open manner under the framework of law, a State Secretary Commission 



20 

 

should be setup through law in each state. The State Security Commission 
should:  
  

• lay down broad policy guidelines and directions for the performance of 
preventive tasks and service-oriented functions by the police;  

• evaluate the performance of the State Police every year and present a 
report to the State Legislature;  

• function as a forum of appeal to dispose of representations from officers 
regarding their being subjected to illegal orders and regarding their 
promotions; and 

• generally keeping in review the functioning of the police in the state.  
 
Statutory Tenure of Service:  
The chief of police should be assured of a fixed tenure of office. The tenure 
may be for four years or for a period extending up to retirement, whichever is 
earlier. The removal of the chief of police from his post before the expiry of the 
tenure should require approval of the State Security Commission.  
  
Selection of Chief of Police:  
The head of the police force should be selected from a panel of three IPS 
officers of that state cadre. The panel should be prepared by a committee 
headed by the Chairman of the Union Public Service Commission.  
  
Transfer/Suspension Orders:  
Police officers should be effectively protected against whimsical and mala fide 
transfer/suspension orders. There should be a provision in the Police Act, 
specifying the authorities competent to issue such orders regarding different 
ranks. Any such orders passed by any authority other than those specified in 
the Act will be rendered null and void.  
 
Third Report 
 
Police and the Weaker Sections:  
Some important recommendations made by the NPC about police response 
towards weaker sections of society are summarised below:  
  
The NPC has recommended the establishment of special investigation cell in 
the police department at State level to monitor the progress of investigation of 
cases under the Protection of Civil Rights Act or other atrocities against 
Scheduled Castes and Tribes. A composite cell may be constituted at the 
district level under the Sub-Divisional Officer to inquire into complaints 
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emanating from scheduled Castes/Tribes, particularly those relating to lapses 
in administrative measures meant for their relief.  
  
An important cause for dissatisfaction of weaker sections of society is that the 
police sometimes do not take cognizance of their complaints of ill treatment at 
the hands of upper castes on the ground that complaints are non cognizable 
and therefore cannot be investigated by them without orders from a 
magistrate. The NPC has recommended that section 155 of the Code of 
Criminal Procedure should be suitably amended to facilitate appropriate and 
effective police response to non-cognisable complaints in two categories of 
cases: (i) to protect a member of the weaker sections from exploitation and 
injustice, or (ii) to prevent a possible breach of public peace that might result 
from absence of effective action on complaint of a non-cognisable offence. 
. 
A comprehensive legislation should be enacted setting out the procedure for 
the allotment of land to landless poor. Police officers from the local police 
station should be associated with act of handing over possession of land to the 
landless and a brief record of this should be kept in the police station records.  
  
Postings of Officers:  
The postings of officers in charge of police stations should be the exclusive 
responsibility of the district Superintendent of Police. The Chief of Police 
should be exclusively responsible for selecting and posting Superintendents of 
Police in charge of districts. 
 
Guidelines for Avoidance of Vexatious Arrests:  
Presently the powers of the arrest available to the police give ample scope for 
harassment and humiliation of persons, prompted by mala fide 
considerations. In actual practice, several persons who ought to be arrested 
are let free on account of political influence or other considerations, while 
harmless persons who need not be arrested at all are often arrested and even 
remanded to police custody on inadequate grounds. Some mala fide arrests 
get exposed on habeas corpus petitions filed in High Courts but such 
exposures are rare compared to the large number of unjustified arrests that 
take place all the time. NPC has recommended very strict guidelines for 
making arrests by the police, which should be strictly observed in day-to-day 
administration by the senior supervisory ranks. However, the State 
governments are yet to make firm arrangements down the line for observing 
these guidelines in day-to-day police work.  
 
The NPC also recommended that sections 2(c) and 2(1) of the Code of 
Criminal Procedure should be amended to remove the emphasis on arrest in 
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the definition of cognisable and non-cognisable offences and section 170 of 
the Code of Criminal Procedure should be amended to remove the 
impression that it is mandatory to make an arrest in non-bailable cases.  
 
Guidelines regarding use of Handcuffs:  
The threat of putting handcuffs on persons under arrest is another source of 
corruption and harassment. The following guidelines must be observed:  

• No person shall be handcuffed who, by reason of age, sex or infirmity 
can be kept in custody without handcuffs.  

• No person arrested on a bailable offence shall be handcuffed, unless for 
some special reasons, it is believed that he is likely to escape.  

• In cases under judicial custody, court's instructions should be obtained 
before handcuffing the accused.  

• Under trial prisoners and other accused persons should not be 
handcuffed and chained unless there is reasonable expectation that such 
persons will use violence or attempt to escape. The police escort must 
be sufficiently strong to prevent escape.  

• Whenever any accused is handcuffed, the fact and reasons should be 
stated in the Sentry Relief Book.  

• In no case should prisoners or accused persons, who are aged and bed-
ridden in hospitals, or women or juvenile or civil prisoners, be 
handcuffed or fettered.  

 
Fourth Report 
Registration of FIR:  
Victims of crimes are sometimes turned away from a police station on the 
mere ground that the reported crime has occurred in the jurisdiction of some 
other police station and it is for the victim to go there and make his complaint. 
This works to the disadvantage of ignorant people and weaker sections in 
society. The NPC has recommended an important amendment to Section 154 
Cr.P.C. which would make it incumbent on a police station to register an FIR 
whether or not the crime has taken place in its jurisdiction and then transfer 
the FIR to the concerned police station, if necessary.  
 
Examination of Witnesses: 
The examination of witnesses should be conducted as far as practicable near 
the scene of offence or at the residence of witnesses concerned at some 
convenient place nearby.  
  
Statement of Witnesses:  
According to existing law, a police officer is precluded from obtaining the 
signature of the person whose statement has been recorded by him. The 
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Commission has recommended that he existing practice of recording in detail 
the statement by a witness during investigation should be done away with. In 
its place, the Commission has suggested an arrangement in which the 
investigating officer can record the facts as ascertained by him on examination 
of a witness. This statement of facts can be in third person in the language of 
the investigating officer himself and a copy of the statement should be handed 
over to the witness under acknowledgement. This arrangement would also act 
as a safeguard against the malpractice of padding of statements which the 
investigating officers are often accused of doing.  
Restoration of Stolen Property to Victims of Crimes:  
Presently, properties recovered by the police during investigation or 
otherwise are first transferred to court custody. Their return to the rightful 
owner is ordered at a much later stage of the criminal proceedings. During the 
intervening period, there is considerable risk of damage to the property 
because of indifferent handling at different stages of police and court custody. 
Sophisticated electronic goods run a serious risk of irreparable damage. 
Successful detection of case does not provide any psychological satisfaction to 
the victims of crime when the lost property is kept away from them for a long 
period without proper attention and care. NPC has recommended a change in 
the existing provisions in law to facilitate early return of the recovered 
property to the victims concerned even at the stage of investigation, protected 
by appropriate bonds for their safe retention and later production in court.  
  
Compounding Offences:  
The NPC has recommended that the police may be empowered in law to 
compound offences in simple cases even at the stage of police investigation, 
when both parties to a dispute may themselves like to settle the matter 
amicably. Due safeguards must of course be provided against a forced or 
contrived compromise. Presently this facility is available only at the stage of 
trial. This amendment in law would also reduce the workload in courts. 
   
Intimation about Arrest:  
 
The NPC has recommended a new section 50-A in Chapter V of Cr.P.C. 
requiring the police to give intimation about the arrest of a person to anyone 
who may reasonably be named by him to avoid agonising suspense to the 
members of his family about his whereabouts.  
 
Use of Third Degree Methods:  
To reduce the use of third degree methods, the NPC has recommended:  

• Surprise visits by senior officers to police stations to detect persons held 
in illegal custody and subjected to ill treatment  
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• The magistrate should be required by rules to question the arrested 
person if he has any complaint of ill treatment by the police and in case 
of complaint should get him medically examined.  

• There should be a mandatory judicial inquiry in cases of death or 
grievous hurt caused while in police custody  

• Police performance should not be evaluated on the basis of crime 
statistics or number of cases solved.  

• Training institutions should develop scientific interrogation techniques 
and impart effective instructions to trainees in this regard.  

 
Inspections of courts:  
There is need to evolve a scheme of inspections at the level of High Court as 
well as Sessions Courts to ensure proper functioning of the subordinate 
courts. A whole time functionary of the rank of a senior District Sessions 
Judge who is qualified for appointment as High Court Judge may be attached 
to each High Court to inspect the district courts periodically. A similar 
functionary of the rank of Additional Sessions Judge may be entrusted with 
inspections at the district level. The inspecting arrangement proposed above 
should also ensure the availability of adequate facilities for the witnesses and 
others who participate in court proceedings.  
 
Attendance of Witnesses:  
The allowances payable to witnesses for their attendance in court should be 
fixed on a realistic basis and their payment should be effected through a 
simple procedure, which should avoid delay and inconvenience.  
 
Fifth Report:  
Recruitment to the Police:  
Recruitment to the Police must be at two levels only- Constables and Indian 
Police Service. The recruitment at other levels should be eliminated in a 
phased manner.  
 
Psychological Tests:  
Properly developed psychological tests should form an important part of the 
selection procedure. The Central Government should develop the 
psychological tests with the help of the Ministry of Defence.  
 
Evaluation during Training:  
The Commission recommended that there should be constant evaluation of 
the performance, attitudes and behaviour of all recruits during training and 
those who are not shaping as good policemen should be weeded out.  
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Control of the District Magistrate:  
Presently, under section 4 of the Police Act of 1861, the District Police is 
subject to the "general control and direction" of the District Magistrate. The 
NPC felt that this can not be construed as warranting any interference in the 
internal management of the police force. The police should perform with full 
accountability to the law of the land. Any rule or regulation which 
unnecessarily or without purpose subordinates the police to the DM should 
be removed. However, there are a number of areas, which would require 
active cooperation of different departments and in such matters coordination 
by the District Magistrate will be necessary. The role of the District Magistrate 
as a chief coordinating authority should be recognised and respected by the 
police. The NPC has prescribed the areas where the District Magistrate can 
play his role as the coordinating authority.  
 
Causes of Poor Police Public Relations:  
Police public relations are in a very unsatisfactory state. Police partiality, 
corruption, brutality and failure to register cognizable offences are the most 
important reasons. Police do in fact harass even those people who try to help 
them.  
 
Vertical Communication in Police:  
Every policeman must develop an attitude of utmost courtesy and 
consideration towards members of the public who come to him for help. 
However, the manner in which police personnel at lower levels behave 
towards public is largely conditioned by the manner in which they are 
themselves treated by their own higher officers within the force. There is a 
simultaneous need for reform in behaviour and conduct of police officers 
towards one another.  
 
Victims of Crime:  
The criminal justice system shows no concern for the victim of crime at any 
stage. The legislation of a Criminal Injuries Compensation Act is 
recommended.  
 
Need for Transparency:   
All police activities, to the extent possible, should be open, except in four 
specific areas, which are (i) operations, (ii) intelligence on the basis of which 
operations are planned and conducted (iii) privacy of the individual citizen 
and (iv) judicial requirements.  
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Women Police:  
The NPC has recommended that women police should be strengthened and 
assigned investigation work in much greater measure that at present Women 
police should become an integral part of the police organisation and used to 
deal with crimes against women and children and in tackling the problem of 
juvenile delinquency. They should in due course share all the duties now 
performed by their male counterparts. They should be recruited in much 
larger numbers than at present, particularly in the ranks of Assistant Sub-
inspectors and Sub-inspectors of Police.  
 
Sixth Report:  
Examinations for Promotion of Officers: 
Before promotion to the ranks of Superintendent of Police, DIG and IG, all IPS 
officers should be required to undergo specifically designed pre-promotion 
courses followed by an examination and an objective selection process. Those 
who are unable to qualify for the post of DIG and IG even after being given 
two more chances, should be retired from service.  
 
Creation of Central IPS Cadres:  
Two Central IPS Cadres should be constituted - one for the paramilitary 
organisations and the other for such organisations as IB, CBI, RAW etc.  
 
Police Commissionerate System for Major Cities:  
In large urban areas, crime and law and order situations develop rapidly, 
requiring a speedy and effective operational response from the police. This 
can be possible only when the police are organised to perform twin basic 
functions of decision making and implementation. The Commission has 
therefore recommended that in cities with a population of 5 lakhs and above 
and even in places where there may be special reasons like speedy 
urbanisation, industrialisation etc., the system of police commissionerate 
would provide more effective policing and should be introduced.  
 
Communal Riots:  
The National Police Commission felt that during communal riots, adequate 
interest is not taken in investigation of heinous and serious crimes. For 
investigation of such cases, special investigating squads under the State CID 
should be set up comprising officers of proven integrity and impartiality. 
Vigorous investigation should be followed by prosecution to ensure deterrent 
punishment to the offenders. Hence withdrawal from trial of cases occurring 
during communal riots by the State Governments with a view to promoting 
communal harmony often proves illusory and has to be discouraged.  
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Reservation in the Force:  
The Commission has expressed its view against reservation of vacancies in the 
police for minorities and other weaker sections on the basis of their share in 
population. The Commission felt that it would fragment the force along caste 
and communal lines and it goes against the fundamental police philosophy 
that it must rise above caste and creed and act impartially as the agent of law 
and order. The composition of the force should reflect the general mix of 
communities as it exists in the society and thereby command the confidence of 
different sections of the society.  
 
Separation of investigating staff from law and order staff:  
The NPC has made conflicting recommendations on this subject. While in the 
Sixth Report, it has suggested the separation of staff at the police station level 
(Para 48.15), in the Seventh Report, the Commission has expressed an opinion 
against the bifurcation of staff on the ground that the police work cannot be 
put in water-tight compartments. (Para 50.22)  
 
Seventh Report:  
 Norms for Police Stations:  
A police station in a rural area should not have jurisdiction of more than 150 
kms. In urban areas, population density should be one of the main 
considerations. A police station should not be required to police more than 
60,000 population. If it registers more than 700 crimes annually, another police 
station may be created.  
 
Police stations in cities with more than 900 cognizable IPC offices should have 
a Dy. SP/ ASP as SHO. Police Stations investigating over 300 IPCs per year 
should be headed by an Inspector of Police. The third category will consist of 
smaller police stations headed by Sub Inspectors. An investigating officer 
should not be required to investigate more than 50 - 60 IPC cases in India.  
 
Restructuring of Civil Police Hierarchy:  
There should be an increase in the strength at middle levels of 
ASI/SI/Inspector. Increase in the strength of these ranks should be offset by 
reducing numbers at the lower levels of constabulary. This will provide large 
number of investigating officers and improve promotional opportunities for 
the lower ranks.  
 
Management of the Police Force:  
The internal management of the police force in the state should be entirely 
under the purview of the chief of police. The powers of the heads of the state 
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police forces in respect of personnel and financial management and to provide 
infra-structural facilities for the growth of the police should be enhanced.  
 
Central Law for Armed Police Forces:  
There should be a central enactment to ensure uniformity in composition, 
officering pattern, training, discipline and efficiency of the state armed police 
battalions.  
 
Establishment of a Central Police Committee:  
A Central Police Committee to look after the functions of consultancy and 
monitoring be created because an expert agency is required by the Central 
Government and the State Security Commissions to advise them on matters 
relating to:   
(i)  police organisation and police reforms of a general nature;   
(ii)  central grants and loans to the State Police Forces for their 
modernisation and development; and   
(iii)  budgetary allotments to State Police Forces.  
The Committee could also make a general evaluation of policing in the 
country and provide expertise to the State Security Commissions for their own 
evaluation of they so require.  
 
Establishment of an All India Police Institute:  
An All India Police Institute on the lines of similar professional institutions 
existing for Engineers, Chartered Accountants and other professionals be 
created. This Institute, when established, should be kept under the proposed 
Central Police Committee.  
 
Eighth Report:  
Police Accountability:  
There should be continuous monitoring of the performance of the police 
forces in the country. The State Security Commission should have an 
independent cell to evaluate police performance. The annual administration 
report of the head of the police force and assessment report of the Central 
Police Committee will provide additional material to the State Security 
Commission to prepare a final report on the performance of the state police to 
be placed before the State Legislature. The police functionaries individually as 
well as in groups should be sensitised to the idea of accountability to the 
people.  
 
Withdrawal of Protection:  
Sections 132 and 197 of the Cr. P.C. 1973 provide protection to various 
categories of public servants against any prosecution brought against them 
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relating to performance of official duties. The protection available to the police 
officers under these sections should be withdrawn so that the private 
complainant is free to press his complaint against police official for a judicial 
pronouncement without there being a provision to obtain prior permission of 
the competent authority for such prosecution 
 
Enactment of a Model Police Act:  
The Police Act of 1861 should be replaced by a new Police Act, which not only 
changes the system of superintendence and control over the police but also 
enlarges the role of the police to make it function as an agency which 
promotes the rule of law in the country and renders impartial service to the 
community. 
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NHRC GUIDELINES REGARDING ARREST92 
 
Need for Guidelines 
Arrest involves restriction of liberty of a person arrested and therefore, 
infringes the basic human rights of liberty. Nevertheless the Constitution of 
India as well as international human rights law recognise the power of the 
State to arrest any person as a part of its primary role of maintaining law and 
order. The Constitution requires a just, fair and reasonable procedure 
established by law under which alone such deprivation of liberty is 
permissible.  
 
Although Article 22(1) of the Constitution provides that every person placed 
under arrest shall be informed as soon as may be the ground of arrest and 
shall not be denied the right to consult and be defended by a lawyer of his 
choice and S.50 of the Code of Criminal Procedure, 1973 (Cr. PC) requires a 
police officer arresting any person to “forthwith communicate to him full 
particulars of the offence for which he is arrested or other grounds for such 
arrest”, in actual practice these requirements are observed more in the breach. 
 
Likewise, the requirement of production of the arrested person before the 
court promptly which is mandated both under the Constitution [Article22(2)] 
and the Cr. PC (Section 57] is also not adhered to strictly.  
 
A large number of complaints pertaining to Human Rights violations are in 
the area of abuse of police powers, particularly those of arrest and detention. 
It has, therefore, become necessary, with a view to narrowing the gap between 
law and practice, to prescribe guidelines regarding arrest even while at the 
same time not unduly curtailing the power of the police to effectively 
maintain and enforce law and order and proper investigation. 
 
PRE-ARREST 

 The power to arrest without a warrant should be exercised only after a 
reasonable satisfaction is reached, after some investigation, as to the 
genuineness and bonafides of a complaint and a reasonable belief as to 
both the person’s complicity as well as the need to effect arrest. [Joginder 
Kumar’s case- (1994) 4 SCC 260). 
 Arrest cannot be justified merely on the existence of power, as a matter 
of law, to arrest without a warrant in a cognizable case. 

                                                           
92 Source: http://nhrc.nic.in/Documents/sec-3.pdf 

http://nhrc.nic.in/Documents/sec-3.pdf
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 After Joginder Kumar’s pronouncement of the Supreme Court the 
question whether the power of arrest has been exercised reasonably or not 
is clearly a justiciable one. 
 Arrest in cognizable cases may be considered justified in one or other of 
the following circumstances: 

(i) The case involves a grave offence like murder, dacoity, robbery, rape 
etc. and it is necessary to arrest the suspect to prevent him from 
escaping or evading the process of law. 

(ii) The suspect is given to violent behaviour and is likely to commit 
further offences. 

(iii) The suspect requires to be prevented from destroying evidence or 
interfering with witnesses or warning other suspects who have not 
yet been arrested. 

(iv) The suspect is a habitual offender who, unless arrested, is likely 
to commit similar or further offences. [3rd Report of National Police 
Commission] 

 Except in heinous offences, as mentioned above, an arrest must be 
avoided if a police officer issues notice to the person to attend the police 
station and not leave the station without permission. (see Joginder Kumar’s 
case (1994) SCC 260) 
 The power to arrest must be avoided where the offences are bailable 
unless there is a strong apprehension of the suspect absconding . 
 Police officers carrying out an arrest or interrogation should bear clear 
identification and name tags with designations. The particulars of police 
personnel carrying out the arrest or interrogation should be recorded 
contemporaneously, in a register kept at the police station. 

 
ARREST 

 As a rule use of force should be avoided while effecting arrest. 
However, in case of forcible resistance to arrest, minimum force to 
overcome such resistance may be used. However, care must be taken to 
ensure that injuries to the person being arrested, visible or otherwise, is 
avoided. 
 The dignity of the person being arrested should be protected. Public 
display or parading of the person arrested should not be permitted at any 
cost. 
 Searches of the person arrested must be done with due respect to the 
dignity of the person, without force or aggression and with care for the 
person’s right to privacy. Searches of women should only be made by 
other women with strict regard to decency. (S.51(2) Cr.PC.)  
 The use of handcuffs or leg chains should be avoided and if at all, it 
should be resorted to strictly in accordance with the law repeatedly 
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explained and mandated in judgement of the Supreme Court in Prem 
Shanker Shukla v. Delhi Adminstration [(1980) 3 SCC 526] and Citizen for 
Democracy v. State of Assam [(1995) 3 SCC 743]. 
 As far as is practicable women police officers should be associated 
where the person or persons being arrested are women. The arrest of 
women between sunset and sunrise should be avoided. 
 Where children or juveniles are sought to be arrested, no force or 
beatings should be administered under any circumstances. Police Officers, 
may for this purpose, associate respectable citizens so that the children or 
juveniles are not terrorised and minimal coercion is used. 
 Where the arrest is without a warrant, the person arrested has to be 
immediately informed of the grounds of arrest in a language which he or 
she understands. Again, for this purpose, the police, if necessary may take 
the help of respectable citizens. These grounds must have already been 
recorded in writing in police records. The person arrested should be shown 
the written reasons as well and also given a copy on demand. (S.50(1) 
Cr.PC.) 
 The arrested person can, on a request made by him or her, demand that 
a friend, relative or other person known to him be informed of the fact of 
his arrest and the place of his detention. The police should record in a 
register the name of the person so informed. [Joginder Kumar’s case 
(supra)]. 
  If a person is arrested for a bailable offence, the police officer should 
inform him of his entilement to be released on bail so that he may arrange 
for sureties. (S.50(2) Cr.PC.) 
 Apart from informing the person arrested of the above rights, the police 
should also inform him of his right to consult and be defended by a lawyer 
of his choice. He should also be informed that he is entitled to free legal aid 
at state expense [D.K. Basu’s case (1997) 1 SCC]. 
 When the person arrested is brought to the police station, he should, if 
he makes a request in this regard, be given prompt medical assistance. He 
must be informed of this right. Where the police officer finds that the 
arrested person is in a condition where he is unable to make such request 
but is in need of medical help, he should promptly arrange for the same. 
This must also be recorded contemporaneously in a register. The female 
requesting for medical help should be examined only by a female 
registered medical practitioner. (S.53 Cr.PC.) 
  Information regarding the arrest and the place of detention should be 
communicated by the police officer effecting the arrest without any delay 
to the police Control Room and District / State Headquarters. There must 
be a monitoring mechanism working round the clock. 
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 As soon as the person is arrested, police officer effecting the arrest shall 
make a mention of the existence or non-existence of any injury(s) on the 
person of the arrestee in the register of arrest. If any injuries are found on 
the person of the arrestee, full description and other particulars as to the 
manner in which the injuries were caused should be mentioned in the 
register, which entry shall also be signed by the police officer and the 
arrestee. At the time of release of the arrestee, a certificate to the above 
effect under the signature of the police officer shall be issued to the 
arrestee. 
  If the arrestee has been remanded to police custody under the orders of 
the court, the arrestee should be subjected to medical examination by a 
trained Medical Officer every 48 hours during his detention in custody by 
a doctor on the panel of approved doctors appointed by Director, Health 
Services of the concerned State or Union Territory. At the time of his 
release from the police custody, the arrestee shall be got medically 
examined and a certificate shall be issued to him stating therein the factual 
position of the existence or nonexistence of any injuries on his person. 

 
POST ARREST 

 The person under arrest must be produced before the appropriate court 
within 24 hours of the arrest (Ss 56 and 57 Cr.PC). 
 The person arrested should be permitted to meet his lawyer at any time 
during the interrogation. 
 The interrogation should be conducted in a clearly identifiable place, 
which has been notified for this purpose by the Government. The place 
must be accessible and the relatives or friend of the person arrested must 
be informed of the place of interrogation taking place. 
 The methods of interrogation must be consistent with the recognised 
rights to life, dignity and liberty and right against torture and degrading 
treatment. 

 
ENFORCEMENT OF GUIDELINES 
 
1.  The guidelines must be translated in as many languages as possible and 

distributed to every police station. It must also be incorporated in a 
handbook which should be given to every policeman. 

2.  Guidelines must receive maximum publicity in the print or other 
electronic media. It should also be prominently displayed on notice 
board, in more than one language, in every police station. 

3.  The police must set up a complaint redressal mechanism, which will 
promptly investigate complaints of violation of guidelines and take 
corrective action. 
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4. The notice board which displays guidelines must also indicate the 
location of the complaints redressal mechanism and how that body can 
be approached. 

5.  NGOs and public institutions including courts, hospitals, universities 
etc., must be involved in the dissemination of these guidelines to ensure 
the widest possible reach. 

6.  The functioning of the complaint redressal mechanism must be 
transparent and its reports accessible. 

7.  Prompt action must be taken against errant police officers for violation of 
the guidelines. This should not be limited to departmental enquiries but 
also set in motion the criminal justice mechanism. 

8.  Sensitisation and training of police officers is essential for effective 
implementation of the guidelines. 
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PART I – Law and Procedure 
 

ARREST 
 

 Powers & Obligations vis-a-vis Arrest 
 

1. What is Arrest? 

2. When is an arrest wrongful? 

3. Who is authorized to make an arrest? 

4. When can the police arrest the accused without a warrant from a 

competent magistrate? What are the safeguards against arrest without 

warrant? 

5. In case of arrest conducted with warrant, is it acceptable that the person 

may not be physically produced as judicial mind has already been 

applied?  

6. Can the police authorize detention without order of Magistrate in non-

cognizable offences?  

7. Where an accused has been named in the FIR, and the offence is 

punishable with up to 7 years imprisonment, what are the options before 

the police officer?  

8. The arrest provisions and powers of the police laid down in the Cr.P.C. 

have undergone legislative amendments in recent years? What are 

these? 

9. What are the duties of police officer/investigating officer at the time of 

arrest? 

10. What information is to be noted in the Case Diary by the investigating 

officer? 

11. What consequences follow if Sections 41(1)(b) and 41 A are not strictly 

adhered to by the police officer carrying out the arrest? 

12. Which legal provisions provide for mandatory production of the arrestee 

within 24 hours of arrest? Does this time include the travel time? 

13. Why should the accused be produced before the nearest magistrate 

within 24 hours of arrest?   

14. What is an arrest memo? 
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खडं I – ववधि और दंड-प्रक्रिया 

धगरफ्तारी 

 धगरफ्तारी से संबंधित िजक्तयां और दानयत्व 

1. धगरफ्तारी(अरेस्ट) क्या है? 

2. ककन जस्थनतयों में धगरफ्तारी गलत कहलाती है ? 

3. धगरफ्तार करने के शलए ककस व्यजक्त को अधिकार प्राप्त है? 

4. ककसी सक्षम मैजिस्टे्रट के वारंट के बगैर पुशलस ककसी अशियुक्त को ककन जस्थनतयों 
में धगरफ्तार कर सकती है ? बगैर वारंट की धगरफ्तारी के ववरुद्ि सुरक्षा के कौन से 
उपाय हैं ? 

5. यटद धगरफ्तारी वारंट के साथ होती है और यह दलील दी िाती है कक धगरफ्तारी के 
मामले में न्याय-बुद्धि का पररचय टदया गया है तो क्या ऐसी जस्थनत में धगरफ्तार 
व्यजक्त को सिरीर प्रस्तुत ना करना स्वीकार करने योग्य है ?  

6. क्या पुशलस असंजे्ञय अपराि के मामले में मैजिस्टे्रट के आदेि के बगैर ककसी व्यजक्त 
को टहरासत में लेने की अधिकाररणी है ?  

7. िब ककसी अशियुक्त का नाम प्राथशमकी(एफआईआर) में दिस हो और अपराि दंडनीय 
शे्रणी का हो जिसमें अधिकतम 7 साल की कैद हो सकती हो तो ऐसे मामले में 
पुशलस अधिकारी के पास कौन-से ववकल्प हैं?  

8. दंड प्रकक्रया संटहता में वखणसत धगरफ्तारी से सबंंधित पुशलस अधिकारी की िजक्तयों 
और प्राविानों में हाल के बरसों में वविायी संिोिन हुए हैं? ये संिोिन क्या हैं? 

9. धगरफ्तारी के वक्त ककसी पुशलस अधिकारी /िांच अधिकारी के कतसव्य क्या हैं? 

10. िांच अधिकारी को केस डायरी में कौन-सी सूचनायें दिस करनी होती हैं? 

11. ककसी व्यजक्त को धगरफ्तार करने पहंुचा पुशलस अधिकारी अगर सेक्िन 41(1)(बी) और 
41 ए का अक्षरिः पालन नहीं करता तो इसके कौन से पररणाम हो सकते हैं? 

12. धगरफ्तारी के 24 घंटे के िीतर धगरफ्तार ककए गए व्यजक्त को सिरीर उपजस्थत 
करना ककस प्राविान के तहत अननवायस है? क्या उपयुसक्त अवधि में वह समय िी 
िोडा िाता है िो यात्रा में लगा ? 

13. ककसी अशियुक्त को धगरफ्तारी के 24 घंटे के िीतर निदीकी मैजिस्टे्रट के समक्ष 
क्यों प्रस्तुत करना चाटहए?   

14. अरेस्ट मेमो क्या है ? 
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15. What is the quantum of punishment prescribed for causing hurt to extort 

confession? 

16. Which are the key judgments that limit the arrest powers of the police?  

17. Which Supreme Court judgment enlists the guidelines which the police 

must follow at the time of arrest?  

18. What has the Law Commission said with regard to guidelines that the 

police must follow at the time of arrest?  

19. What are the important guidelines given by the National Police 

Commission regarding arrest? 

 

 Rights of the Arrestee 

 

20. What are the rights of the arrestee?  What are the statutory provisions 

and judgments that support these rights? 

21. Who all can an arrestee inform about his arrest or the place where he is 

being detained? 

22. What are the safeguards against unreasonable/unnecessary arrest?  

23. Do you think the police have duties to intimate legal aid authorities at 

the time of arrest? Are there judgments to support this position? 

24. Can the police coerce an arrestee to answer questions during 

interrogation? 

25. Can a suspect in police custody meet with his lawyer?  

26. Is it mandatory for an arrestee to undergo medical examination at the 

time of arrest? 

27. Does the counsel have the right to interview his client in police custody? 

28. Can an arrestee be kept under fetters or put on handcuffs? If yes, what 

are the relevant considerations for putting the inmate under fetters and 

on handcuffs? Which Supreme Court judgments have laid down the 

standards for putting the inmates under such conditions? 

29. Can a woman be arrested before sunrise or after sunset?  
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15. िुमस का इकबाल अगर चोट पहंुचाकर कराया िाता है तो इस जस्थनत में चोट पहंुचाने 
वाले के शलए ककस मात्रा में दंड का वविान है? 

16. उन मुख्य फैसलों के बारे में बताएं जिससे धगरफ्तारी से संबधित िजक्तयां सीशमत होती 
हैं ?  

17. सवोच्च न्यायालय के ककस फैसले में उन टदिाननदेिों को सूचीबद्ि ककया गया है जिनका 
पालन करना धगरफ्तारी के वक्त पुशलस के शलए िरुरी है ?  

18. धगरफ्तारी के वक्त जिन टदिाननदेिों का पालन पुशलस के शलए िरुरी है, उनके बारे में 
पुशलस आयोग ने क्या कहा है?  

19. राष्ट्रीय पुशलस आयोग ने धगरफ्तारी के संदिस में कौन-से महत्वपूणस टदिा-ननदेि टदए हैं? 

 

 धगरफ्तार क्रकए गए व्यक्तत के अधिकार 

 

20. धगरफ्तार व्यजक्त के कौन-से अधिकार है?  उन वैिाननक प्राविानों और फैसलों के बारे में 
बतायें िो इन अधिकारों की पुष्टी करते हैं? 

21. धगरफ्तार व्यजक्त अपनी धगरफ्तारी के बारे में अथवा उस िगह के बारे में िहा ं उस े
टहरासत में रखा गया है, ककसे सूचना दे सकता है ? 

22. गैरिरुरी या कफर गैरवाजिब धगरफ्तारी के ववरुद्ि सुरक्षा के कौन-से उपाय हैं?  

23. क्या आप मानते हैं कक धगरफ्तारी के वक्त पुशलस का दानयत्व बनता है कक वह कानूनी 
सहायता प्रदान करने वाले अधिकाररयों को सूधचत करें? क्या कुछ अदालती फैसले इस 
जस्थनत की पुष्टी करते हैं? 

24. क्या पुशलस, अपने िांच के क्रम में पूछ-ताछ करते हुए, धगरफ्तार ककए गए व्यजक्त के 
साथ िोर-िबदसस्ती का व्यवहार कर सकती है? 

25. क्या संटदग्ि करार टदया गया कोई व्यजक्त पुशलस टहरासत के दौरान अपने वकील से 
शमल सकता है?  

26. क्या धगरफ्तार ककए गए व्यजक्त की धगरफ्तारी के वक्त धचककत्सीय-िांच िरुरी है? 

27. क्या ववधिक परामिसदाता(वकील) को इस बात का अधिकार है कक वह पुशलस टहरासत में 
शलए गए अपने ग्राहक(मुवक्कील) का साक्षात्कार ले सके? 

28. क्या धगरफ्तार व्यजक्त को िंिीरों में िकडा या हथकडी से cka/kka िा सकता है ? यटद हा ं
तो बताइए कक ककसी बंदी को िंिीर में िकडने या हथकडी से cka/kus पर ककन िरुरी 
बातों का ध्यान रखना चाटहए ? सवोच्च न्यायालय के ककस फैसले में ररमांड पर शलए गए 
कैदी पर िंिीरों ,Oka हथकडी के उपयोग के संदिस में पालन ककए िाने वाले मानकों के 
बारे में बताया गया है? 

29. क्या ककसी मटहला को सूयोदय से पहले या सूयासस्त के बाद धगरफ्तार ककया िा सकता 
है?  
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REMAND 
 

 On Definition and Scope of Powers & Duties 

 

1. What is remand? 

a) Is it an order passed by the police to continue the detention of the 

accused in police custody for further investigation? 

b) Is it mandatory for a Magistrate to pass an order remanding an accused 

to either police custody or judicial custody? 

c) Is it a discretionary power of a Magistrate to be exercised based on the 

case diary and other material before him? 

d) Is it an executive function of the Magistrate? 

e) Is it a judicial function of the Magistrate requiring application of judicial 

mind? 

2. At what stage of investigation does Section 167 become applicable in 

criminal proceedings? 

3. When is a remand order illegal?  

4. During remand, is the physical production of the accused before the 

magistrate mandatory? Why?  

5. Is it legal for the authorities to send only the production warrant for 

further extension of remand without producing the accused due to lack 

of police escorts? 

6. What is the importance of Section 167? 

7. What are the powers & duties of Magistrates under Section 167 in 

Criminal Rules of Practice in Rajasthan? 

8. Can a person be remanded by Magistrate in cases where police has 

initiated investigation under non-cognizable offence?  

9. What are the remanding powers of the magistrate when arrest has been 

carried out under Sections 107, 108, 109, 110 and 151 of Cr. P.C.?  

10. Does the signature of the constable on the remand application, instead of 

the investigating officer, and non-submission of the case diary, make the 

remand illegal?  
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ररमांड 

 पररिाषा सबंंिी तथा िजक्त-क्षेत्र और कतसव्यों से संबंधित प्रचन 

1. ररमांड क्या है? 

a) क्या यह पुशलस के द्वारा िारी ककया गया कोई आदेि है जिसमें ककसी अशियुक्त के 
बारे में कहा गया हो कक उसे आगे की िाचं के शलए बंदी बनाये ऱखना िरुरी है ? 

b) क्या ककसी मैजिस्टे्रट के शलए अशियुक्त को ररमांड पर देत ेहुए उसे पुशलस टहरासत 
या कफर न्यानयक टहरासत में रखने संबंिी आदेि िारी करना अननवायस है? 

c) क्या यह ककसी मैजिस्टे्रट का वववेकाधिकार है जिसका उपयोग वह अपने समक्ष 
प्रस्तुत केस डायरी तथा अन्य सामधग्रयों के आिार पर करता है? 

d) क्या यह मैजिस्टे्रट के अधििासी कायस के अंतगसत आता है? 

e) क्या यह मैजिस्टे्रट के न्यायप्रदायी कायस(judicial function) के अंतगसत आता है 
जिसमें न्याय-बुद्धि का प्रयोग िरुरी है? 

2. दंड-प्रकक्रया के अतंगसत िाचं के ककस चरण में िारा-167 लागू की िा सकती है? 

3. ककन जस्थनतयों में कोई ररमांड ऑडसर (पुनरपसण आदेि) अवैि हो िाता है?  

4. क्या ररमांड के दौरान अशियुक्त को सिरीर मैजिस्टे्रट के समक्ष प्रस्तत करना अननवायस 
है? बताइए कक क्यों ?  

5. एस्कोटस पुशलस(अनुरक्षण पुशलस) के अिाव की दलील देते हुए अधिकारी ररमांड को और 
आगे बढ़ाने के शलए अगर शसफस  प्रॉडक्िन वारंट िेिे और अशियुक्त को उपजस्थत ना करे 
तो क्या इसे कानूनी तौर पर ठीक कहा िाएगा ? 

6. िारा-167 का क्या महत्व है ? 

7. रािस्थान के कक्रशमनल रुल्स ऑव पै्रजक्टस में िारा-167 के अंतगसत मजैिस्टे्रट की 
िजक्तयां और कतसव्य क्या-क्या हैं ? 

8. अगर पुशलस ने ककसी व्यजक्त के ववरुद्ि असंज्ञेय अपराि के मामले के अंतगसत िांच-
कायस िुरु ककया है तो क्या ऐसी जस्थनत में उक्त व्यजक्त को मैजिस्टे्रट ररमांड पर मांग 
सकता है?  

9. अगर धगरफ्तारी िारतीय दंड संटहता की िारा 107, 108, 109, 110. और 151 के तहत 
हुई हो तो ऐसे में मैजिस्टे्रट की ररमांड संबंिी िजक्तयां कौन- सी हैं?  

10. ररमांड-अिी पर िांच अधिकारी की िगह कांस्टेबल के हस्ताक्षर हों और केस-डायरी सुपुदस 
नहीं की गई हो तो क्या ऐसी जस्थनत में ररमाडं अवैि हो िाता है?  
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11. What is application of judicial mind? 

a) Does it mean ensuring continued detention in judicial custody of the accused 

in the interest of the society and the victim? 

b) Does it mean extension of remand every 15 days by the magistrate without 

going into the progress of the investigation? 

c) Does it mean extension of remand only for the required period after studying 

the case diary and other material? 

d) Does it mean extension of remand every 15 days by the magistrate after 

studying the case diary and other material? 

 

12. What are the Magistrate’s powers to discharge the suspect/accused? What 

does S. 59 of the Code say regarding this? 

 

 First Production 

 

13. What are the duties imposed by the Code on the magistrate at the time of 

first production of an accused person? 

14. Should the Magistrate look into the reasonableness of arrest at the time of 

first production? What has the Law Commission articulated in this 

regard? 

15. What is the significance of the contents of the remand application in 

making up the judicial mind regarding remand?  

16. What are the preparations of a defense lawyer with regard to the FIR, 

remand application, case diary and possible arguments for police remand 

by prosecution and police at the time of first production? 

17. Should Magistrates record reasons for authorizing detention? Why? 

18. Is the physical production of the accused mandatory:  

a) Only at the time of first production? 

b) On every date when extension of remand is sought? 

c) Only when remand to police custody is given? 

19. What are the punitive measures established for illegalities committed by: 

a) Police during interrogation 

b) Magistracy during first production  
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11. न्याय-बुद्धि (Judicial mind) के व्यवहार का क्या अथस है? 

a) क्या इसका आिय समाि और पीडडत के टहतों को ध्यान में रखते हुए ककसी 
अशियुक्त को लगातार न्यानयक टहरासत में रखने से है? 

b) क्या इसका आिय यह है कक मैजिस्टे्रट िाचं-कायस की प्रगनत पर गौर ककए बगैर हर 
15 टदन पर ररमांड को और आगे के शलए ववस्तार दे? 

c) क्या इसका आिय इस बात से है कक मैजिस्टे्रट केस-डायरी तथा अन्य सामधग्रयों के 
अध्ययन के आिार पर ररमांड का ववस्तार मात्र िरुरी अवधि के शलए करे? 

d) क्या इसका आिय इस बात से है कक मैजिस्टे्रट केस-डायरी तथा अन्य सामधग्रयों के 
अवलोकन के आिार पर हर 15 टदन पर ररमाडं का ववस्तार करे? 

12. संटदग्ि अथवा अशियुक्त करार टदए गए व्यजक्त की ररहाई के संबंि में मैजिस्टे्रट को 
कौन-सी िजक्तयां प्राप्त हैं?संटहता की िारा 59 इस संदिस में क्या बताती है? 

 

 फस् ट् प्रॉडतशि (प्रथम पेशी) 
 

13. संटहता में, ककसी अशियुक्त की प्रथम पेिी(फस्टस प्रॉडक्िन) के अवसर पर मैजिस्टे्रट के 
शलए कौन-से दानयत्वों के ननवसहन का वविान है? 

14. क्या मैजिस्टे्रट को फस्टस प्रॉडक्िन के समय यह देखना चाटहए कक धगरफ्तारी कहां तक 
युजक्तसंगत है? इस संदिस में ववधि आयोग(लॉ कमीिन) ने क्या कहा है ? 

15. ररमांड के संदिस में ररमाडं-अिी में शलखी गई बातों का न्याय-बुद्धि के व्यवहार के 
शलहाि से क्या महत्व है ?  

16. फस्टस प्रॉडक्िन के समय बचाव पक्ष के वकील को प्राथशमकी(एफआईआर), ररमांड, केस-
डायरी और पुशलस ररमांड के शलए अशियोिन पक्ष तथा पुशलस के संिाववत तकों को 
ध्यान में रखते हुए क्या-क्या तैयारी करनी होती है? 

17. क्या टहरासत में रखने के आदेि देते हुए मैजिस्टे्रट को इसकी विह दिस करनी चाटहए? 

बताइए कक क्यों? 

18. क्या अशियुक्त की सिरीर उपजस्थनत अननवायस है?  

a) शसफस  प्रथम पेिी(फस्टस प्रॉडक्िन) के समय ? 

b) हर उस टदन िब ररमांड की अवधि बढ़ाने की मांग की गई हो ? 

c) केवल उस समय िब पुशलस टहरासत में रखने का ररमांड टदया गया हो? 

19. ननम्नशलखखत जस्थनतयों में बरती गई अननयशमतताओ ंके शलए कौन से दंडात्मक समािान 
बताये गए हैं: 
a)  पुशलस िांच के दौरान बरती गई अननयशमतता 
b)  फस्टस प्रॉडक्िन(प्रथम पेिी) के दौरान मैजिस्टे्रट द्वारा बरती गई अननयशमतता  
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 Subsequent Remand 

 

20. When can remanding from judicial custody to police custody be done?  

21. Can an accused be remanded to police custody beyond the first 15 days 

of the remand period? 

22. Should an accused be remanded to police custody:   

a) Whenever the police ask for police custody on the ground that 

investigation has not been completed? 

b) When the police give reasons supported by extracts of the case diary for 

seeking custodial interrogation? 

c) When the accused is not represented by his lawyer? 

23. What does Section 309 of the Code provide for with regard to remanding 

powers and duties? 

24. What can the Magistrate do, if only production warrants are sent without 

producing the accused due to lack of police escorts?  

25. Which Tamil Nadu High Court judgment dismissed the reason of non-

production of accused in court due to shortage of police escort, as 

invalid?  

 

 Compulsory/Default  Bail 

 

26. When does the right to compulsory/default bail accrue?  

27. In order to calculate the period of 60/90 days under proviso to S. 167(2), 

the relevant date to be considered should be the date of arrest or the date 

of remand? Which Supreme Court judgment clarified the position on the 

same? 

28. Will bail under S. 167 stand cancelled automatically on the charge-sheet 

being filed?  

29. Would S. 167(2) apply to arrests made under S. 41(1) and to arrests made 

under S. 151(1)?  

30. Which Supreme Court judgment clarified the interpretation of the 

expression “offence punishable with imprisonment for a term of not less 

than ten years” occurring in proviso (a) to Section 167(2) of the Cr.P.C?  
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 अिुगामी(सक्ससतयूएं्) ररमांड 

 

20. ककन जस्थनतयों में ररमांड को न्यानयक टहरासत से पुशलस टहरासत में बदला हुआ माना 
िाता है ? 

21. क्या कोई अशियुक्त ररमांड के प्रथम 15 टदन के बाद िी पुशलस टहरासत के शलए ररमांड 
पर मांगा िा सकता है? 

22. ननम्नशलखखत ककस जस्थनत में ककसी अशियुक्त को पुशलस टहरासत के शलए ररमांड पर टदया 
िाना चाटहए :   

a) पुशलस िब िी यह दलील देते हुए कक िांच-कायस पूरा नहीं हुआ है, अशियुक्त को 
पुशलस टहरासत में लेने की मांग करे? 

b) िब पुशलस टहरासती िांच के शलए केस-डायरी में उल्लेखखत सूचनाओं को बतौर 
प्रमाण प्रस्तुत करते हुए विह बताये ? 

c) िब अशियुक्त की पैरवी के शलए वकील ना हो ? 

23. ररमांड संबंिी िजक्तयों और कतसव्यों के बारे में संटहता की िारा 309 में क्या कहा गया है? 

24. अगर अनुरक्षण पुशलसदल ( पुशलस-एस्कॉटसस)् के अिाव की बात कहत ेहुए, अशियुक्त को 
पेि ना करके शसफस  प्रॉडक्िन वारंट िेिा गया हो तो ऐसी जस्थनत में मैजिस्टे्रट क्या कर 
सकता है ?  

25. अनुरक्षण-पुशलस(एस्कॉटस पुशलस) के अिाव के कारण अशियुक्त को पेि ना ककया िा सका- 
इस दलील को तशमलनाडु उच्च न्यायालय के ककस आदेि में अवैि करार टदया गया है ?  

 

 कंपलसरी/डडफॉल्ट बेल 
 

26. कंपलसरी/डडफॉल्ट बेल का अधिकार कब हाशसल होता है ?  

27. िारा 167(2) के अंतगसत 60/90 की अवधि की गणना के शलए ककस तारीख को प्रासंधगक 
माना िाय- जिस तारीख को धगरफ्तारी हुई उस तारीख को या कफर जिस तारीख को ररमांड 
पर शलया गया उस तारीख को? इस प्रचन के संदिस में सवोच्च न्यायालय के ककस आदेि में 
जस्थनत स्पष्ट की गई है? 

28. क्या िारा 167 के तहत हाशसल िमानत, आरोप-पत्र(चािसिीट) दाखखल होने पर स्वतः 
ननरस्त हो िाती है?  

29. िब धगरफ्तारी िारा 41(1) के अंतगसत की गई हो तो क्या उस पर िारा 167(2) को लाग ू
माना िाएगा और क्या िारा 167(2) को ककन्ही अपवादस्वरुप जस्थनतयों में िारा 151(1) के 
अंतगसत की गई धगरफ्तारी पर िी लागू ककया िा सकता है?  

30. सवोच्च न्यायालय के ककस फैसले में िारतीय दंड संटहता की िारा 167(2) की कंडडका (a) 

में आये “ दंड के रुप में दस साल तक की कैद के लायक अपराि ” पदबंि की व्याख्या  
को स्पष्ट ककया गया है ?  
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PART II - Your Experience and Practice as a Legal Aid Lawyer 

 

1. Where do you first meet your client?  

a) At the time of arrest at police station 

b) At the time of physical production in Court 

c) When the accused is in judicial custody 

d) It is not feasible to meet the client in police station, court or prison 

2. Where do you meet your client generally? 

a) In the Court 

b) In the prison 

c) Only family/friend comes to meet 

3. How often do you meet your client at the police station/court/prison? 

a) Before and after every hearing 

b) Before and after some hearing 

c) Never meets the client but only family 

4. What is the role of a legal aid lawyer at the police station?  

5. What are your preparations before appearing for a remand hearing?  

(Mark) 

a) Reading/Study: 

i. Case details     Regular / Occasional / Never  

ii. Case Laws     Regular / Occasional / Never 

iii. Study of FIR, evidence  

& evidence laws     Regular / Occasional / Never 

iv. Seizure list      Regular / Occasional / Never 

v. Remand application filed  

by the police    Regular / Occasional / Never 

 

b) Visits/Meetings:  

i. Client in Custody    Regular / Occasional / Never 

ii. Client’s Family  

and Friends     Regular / Occasional / Never 

iii. Spot of Crime    Regular / Occasional / Never 



48 

 

खंड II - कानून की मदद प्रदान करने वाले वकील के रुप में आपके अनुिव 

 

1. अपने मुवक्कील से आपकी पहली िेंट कहां हुई ?  

a) धगरफ्तारी के वक्त पुशलस-थाने में 
b) अदालत में सिरीर पेिी के समय 

c) िब अशियुक्त न्यानयक टहरासत में था 
d) मुवक्कील से पुशलस-थाना, अदालत या िेल में िेंट करना संिव नही ं
2. अपने मुवक्कील से सामान्य तौर पर आप कहां मुलाकात करते हैं ? 

a) अदालत में 
b) िेल में 
c) शसफस  पररवार के सदस्य / दोस्त शमलने को आते हैं 
3. पुशलस-थाना/अदालत/िेल में आप अपने मुवक्कील से कब-कब शमल पाते हैं? 

a) हर सुनवाई के पहले और बाद में 
b) कुछ सुनवाई के पहले और बाद में 
c) मुवक्कील से किी मुलाकात नहीं होती बस उसके पररवारिन िेंट करते हैं। 
4. कानून की मदद प्रदान करने वाले वकील(लीगल ऐड लॉयर) की पुशलस-थाने में क्या 

िूशमका होती है ?  

5. ररमांड संबंिी सुनवाई से पहले आप तैयारी के तौर पर क्या कुछ करते हैं?  (धचजह्नत करें) 
(i) पठन-पाठन/अध्ययन : 

a) मुकदमे का ब्यौरा     ननयशमत /किी-किार / किी नही ं 
b) मुकदमा संबंिी कानून     ननयशमत/किी-किार/ किी नही ं
c) एफआईआर,साक्ष्य और साक्ष्य संबंिी कानून   ननयशमत / किी-किार / किी नही ं
d) शसज्योर शलस्ट       ननयशमत / किी-किार / किी नही ं 
e) पुशलस द्वारा पेि ररमांड-अिी                           ननयशमत / किी-किार / किी नही ं 

 

(ii) मुलाकात/दौरा:  
a) टहरासत में शलए गए मुवक्कील से   ननयशमत / किी-किार / किी नही ं
b) मुवक्कील के पररवार और दोस्त से   ननयशमत / किी-किार / किी नही ं
c) घटना स्थल का दौरा     ननयशमत / किी-किार / किी नही ं 
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c) Writing: 

i. Case brief     Regular / Occasional 

/ Never 

ii. Bail application    Regular / Occasional / 

Never 

iii. Reply to remand application   Regular / Occasional 

/ Never 

iv. Application of discharge   Regular / Occasional 

/ Never 

 

6. Are you allowed to be present during custodial interrogation at the 

police station? 

a) Yes 

b) No 

7. When your client is arrested, what are the procedures you would insist 

be followed by the police at the police station? 

8. How do you oppose remand at first production? 

a) Reiterating presumption of innocence 

b) Use of Evidence  

c) Validity of Arrest 

d) Procedural irregularities 

e) Any Other (FIR, Content of Remand Application, etc.) 

9. Mention the difficulties you face in opposing remand. 

10. What are your options if your client cannot furnish the bail amount? 

11. In cases of unnecessary detention of your client, have you sought any 

legal remedies for your client 
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(iii)  लेखन: 

a) मुकदमे का सार-संक्षेप    ननयशमत / किी-किार / किी नही ं
b) िमानत अिी     ननयशमत / किी-किार / किी नही ं 
c) ररमांड अिी का िवाब                 ननयशमत / किी-किार / किी नही ं 
d) ररहाई की अिी                             ननयशमत / किी-किार / किी नही ं 

 

6. क्या आपको टहरासती िाचं-पूछ के समय पुशलस-थाने में रहने की अनुमनत शमलती है? 

a) हा ं
b) नही ं
7. िब आपके मुवक्कील को धगरफ्तार ककया िाय तो वे कौन-सी प्रकक्रयाएं हैं जिनके पुशलस-

थाने में पुशलस द्वारा पालन ककए िाने पर आप िोर देंगे ? 

8. प्रथम पेिी पर आप ररमांड का ववरोि कैस ेकरते हैं? 

a) पूवस-मान्यता के रुप में ननदोवषता की दलील देकर 

b) साक्ष्य के प्रयोग स े 

c) धगरफ्तारी की वैिता के आिार पर 

d) प्रकक्रयागत अननयशमतता की बात बताकर 

e) कोई अन्य (एफआईआर, ररमांड अिी में उल्लेखखत बात,इत्याटद.) 

9. ररमांड के ववरोि के क्रम में आपको ककन कटठनाइयों का सामना करना पडता है, बतायें। 
10. यटद आपका मुवक्कील िमानत-राशि िमा नहीं कर पाता तो आपके पास क्या ववकल्प 

िषे रहता है? 

11. गैरवाजिब बंदीकरण की जस्थनत में क्या आपने अपने मुवक्कील के शलए ककसी ववधिक 
समािान की मांग की है ?  
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Commonwealth Human Rights Initiative’s (CHRI)  
Work on Pre-trial Detention in Rajasthan 
 
As part of its mandate to ensure that the working of the criminal justice 
system promotes fair trial and prevents unnecessary detention, 
Commonwealth Human Rights Initiative (CHRI) has been conducting a series 
of micro studies in Rajasthan, using the Right to Information Act, interviews 
with undertrial prisoners in judicial custody and court observation exercises 
to understand and record court practices related to pre-trial detention such as 
court production, remand and bail. 
  
Pursuant to a study on access to counsel in the district jail of Alwar that was 
completed in November 2010, CHRI conducted four workshops between 
February 2011 and September 2011 with a focus on effective representation 
and rights of the accused in the three towns of Jaipur, Jodhpur and Alwar. 
One of the major findings of the study was that a large percentage of 
undertrials had no access to legal representation or legal aid, or representation 
was obtained after the first production, sometimes at the time of filing of the 
chargesheet. The study also indicated poor lawyer-client relationship, as even 
those undertrials who had legal representation could only meet their 
respective lawyer in the courts.  
 
With an aim to improving early access to counsel and effective representation, 
CHRI has also been conducting workshops in collaboration with the District 
Legal Services Authority in Jodhpur district of the state of Rajasthan on 
remand and bail for legal aid lawyers appointed under the State’s Model 
Scheme of ‘remand and bail lawyers’.  Alongside, CHRI has engaged with the 
Jodhpur Bar Association with a plan to jointly hold regular discussions and 
debates on topical legal issues for lawyers.  
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सुनवाई-पूवस कैद से संबंधित सीएचआरआई का रािस्थान में कायस-कलाप 

 कॉमनवेल्थ ह्यूमन राइटस ् इननशिएटटव (सीएचआरआई) का एक संकल्प दंडपरक न्याय-
व्यवस्था के िीतर ननष्पक्ष सुनवाई को सुननजचचत करना और अनावचयक कैद को रोकना है। 
अपने इस संकल्प के एक टहस्से के रुप में सीएचआरआई रािस्थान में व्यजष्टगत अध्ययनों 
की एक ऋंखला चला रहा है जिसमें सूचना का अधिकार अधिननय़म का इस्तेमाल करना, 
न्यानयक टहरासत में शलए गए ववचारािीन कैटदयों का साक्षात्कार लेना तथा अदालती 
कारसवाइयों के निदीकी अवलोकन के िररए ववचारािीन कैदी से संबंधित कोटस प्रोडक्िन, 
ररमांड और बेल सरीखे अदालती कायस-व्यवहारों को दिस करना िाशमल है। 

 साल 2010 के नवंबर महीने में सीएचआरआई ने अलवर जिला-िेल में प्राप्त न्यानयक 
परामिस की जस्थनत के अवलोकन पर कें टित एक अध्ययन पूरा ककया था। इस अध्ययन के 
बाद इसी क्रम में साल 2011 के फरवरी से शसतंबर महीने के बीच तीन िहरों ियपुर, 
िोिपुर और अलवर में चार कायसिालाओं का आयोिन ककया गया। इन कायसिालाओं का िोर 
अशियुक्त के कारगर प्रनतननधित्व और उसके अधिकारों पर था। अध्ययन का एक मुख्य 
ननष्कषस यह था कक ज्यादातर ववचारिीन कैदी न्यानयक प्रनतननधित्व या ववधिक सहायता 
हाशसल नहीं कर पा रहे या कफर उन्हें न्यानयक प्रनतननधित्व अपने प्रथम कोटस-प्रॉडक्िनव के 
बाद हाशसल हुआ, किी-किी तो आरोप-पत्र दाखखल ककए िाने के बाद उन्हें वकील की 
सहायता शमल पायी। इस अध्ययन से यह िी स्पष्ट हुआ कक वकील और मुवक्कील के बीच 
संबंिों की जस्थनत अच्छी नहीं है क्योंकक जिन ववचारािीन कैटदयों को अपनी पैरवी के शलए 
वकील की सहायता हाशसल हो पायी थी, उनकी अपने-अपने वकील से मुलाकात अदालत 
पहंुचकर ही हो पायी।  

ववचारािीन कैटदयों को िुरुआती चरण में ही न्यानयक परामिस शमले िाये और अदालती 
कारसवाई में ऐसे कैटदयों की पैरवी कारगर तरीके से हो सके, इस लक्ष्य को ध्यान में रखते हुए 
सीएचआरआई रािस्थान के िोिपुर जिले में जिला ववधिक सेवा प्राधिकरण के साथ शमलकर 
ररमांड और बेल के मामले में सहायता प्रदान करने के मुद्दे पर वकीलों को लेकर कायसिाला 
का आयोिन करता रहा है। इन वकीलों की ननयुजक्त राज्य सरकार की एक मॉडल योिना 
ररमांड एंड बेल लॉयसस के तहत की गई है।  इसके साथ-साथ सीएचआरआई की एक योिना 
िोिपुर बार एसोशसएिन के साथ शमलकर प्रासंधगक कानूनी मसलों पर ननयशमत चचास और 
बहस-मुबाटहसा चलाने की है।  
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In 2013, CHRI conducted three impact assessment workshops to evaluate the 
impacts of the workshops in Jaipur, Jodhpur and Alwar. The broad impact 
assessment areas were interventions, preparedness and results vis-à-vis arrest 
and first production, bail, remand, chargesheet, pro-bono lawyering, lawyer- 
client relationship, and defense preparedness. The assessment also 
highlighted future learning needs of the lawyers.   
 
With the objective to strengthen the legal aid structure inside prison and to 
demonstrate a legal aid environment where no suspect/accused goes 
unrepresented, CHRI, in 2012, began Swadhikaar, a legal aid services initiative 
in Jodhpur Central Prison.  The legal aid clinic’s area of work ranges from 
identifying illegal and unnecessary detentions, providing legal representation 
through referrals to DLSA and to the CJM, the Convenor of the Periodic 
Review Committee for Undertrials, drafting petitions and applications on 
behalf of the inmates,  providing legal counselling and guidance whenever 
sought by  the inmates, conducting legal aid awareness activities inside the 
prison and training convicts as jail paralegals to support the work of the 
DLSA and Swadhikaar legal aid clinic.  
 
Many of these activities have been undertaken in close co-operation with the 
Rajasthan Prisons Department, the District Legal Services Authority, Jodhpur, 
the International Bridges to Justice and the National Law University (NLU), 
Jodhpur. 



54 

 

ियपुर, िोिपुर और अलवर में आयोजित कायसिालाओं के प्रिाव के आकलन के शलए साल 
2013 में सीएचआरआई ने तीन इम्पैक्ट असेसमेंट कायसिालाएं आयोजित कीं। प्रिाव के 
आकलन के अतंगसत मुख्य तौर पर यह िानने की कोशिि की गई कक धगरफ्तारी और प्रथम 
कोटस-प्रॉडक्िन, बेल, ररमांड, चािसिीट, िन-कल्याण के ननशमत्त की गई वकालत, वकील और 
मुवक्कील के आपसी संबंि तथा बचाव-पक्ष की तरफ से की िाने वाली तैयारी के मामले में 
हस्तक्षेप, बंदोबस्त और पररणाम क्या रहे। प्रिाव के आकलन से यह बात िी उिरकर सामन े
आई कक आगे आने वाले टदनों में वकीलों के शलए ककन बातों को िानना-सीखना िरुरी 
होगा।   

 कारागहृ के िीतर और उसके बाहर हाशसल होने वाली ववधिक सहायता का ढांचा मिबूत हो 
और ववधिक वातावरण कुछ इस तरह का बने कक संटदग्ि या अशियुक्त करार टदया गया 
कोई िी व्यजक्त कानूनी पैरवी से वंधचत ना रहे- इस उद्देचय को ध्यान में रखते हुए 
सीएचआरआई ने साल 2012 में पहल करते हुए िोिपुर कें िीय कारा में एक ववधिक 
सहायता सेवा ‘स्वाधिकार’ नाम से िुरु की। ववधिक सेवा कें ि के कामकाि के दायरे में अनेक 
चीिें िाशमल हैं, िैसे- गैरकानूनी और अनावचयक निरबंदी की पहचान करना, डीएलएसए 
और सीिेएम के पास रेफरल के माध्यम से कानूनी प्रनतननधित्व प्रदान करना, ववचारािीन 
कैटदयों के शलए आवधिक पुनवीक्षा सशमनत का संयोिन, बंटदयों के शलए अिी और आवेदन 
शलखना, बंदी के कहने पर उसे कानूनी परामिस और मागसदिसन प्रदान करना, कारागहृ के 
िीतर ववधिक सहायता ववषयक िागनृत की गनतववधियां संचाशलत करना तथा डीएलएसए और 
‘स्वाधिकार’ ववधिक सेवा कें ि की मदद के शलए अशियुक्तों को िेल-पैरालीगल्स ्के रुप में 
प्रशिक्षक्षत करना।  

 इनमें से कई गनतववधियां रािस्थान कारा वविाग, जिला ववधिक सहायता प्राधिकरण(िोिपुर) 
तथा इंटरनेिनल बििेि टू िजस्टस एंड द नेिनल लॉ यूननवशससटी(िोिपुर) के ननकट सहयोग 
से संचाशलत की िा रही हैं। 

  

 




